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STATE OF MAINE
WORKERS' COMPENSATION BOARD
Board of Directors’ Business Meeting

November 8, 2011

A Business meeting of the Maine Workers’ Compensation Board of Directors was held on Tuesday, November 8, 2011, at the Workers’ Compensation Board’s Central Office, located at 90 Blossom Lane in Augusta.

PRESENT: Paul H. Sighinolfi (Chair), Ginette Rivard, Glenn Burroughs, Emery Deabay, Gary Koocher, and Sophia Leotsakos-Wilson.
ABSENT: Mitch Sammons.
I. CALL TO ORDER
Chair Sighinolfi called the meeting to order at 10:20 a.m.
II. APPROVAL OF MINUTES
1.	Draft Minutes of 10/04/2011 – deferred.
III. SUBCOMMITTEE REPORTS
Director Sighinolfi indicated that two Subcommittees met this morning, IME and Personnel.
1.	IME Subcommittee
Director Burroughs reported that the IME Subcommittee discussed two doctors who are up for reappointment and a list of doctors who don’t meet the current requirements by having the correct Board certifications: chiropractors, psychologists, and podiatrists, so in order for those types of doctors to participate, the law will have to be changed and recognize the Boards which they are certified under, they do not meet the criteria of the current law and rule; that there are two other doctors who are willing to become Section 312 examiners, Dr. Dayton Haigney and Dr. Lawrence Leonard, and the Subcommittee discussed their applications.
Director Sighinolfi noted that the law recently changed regarding who can qualify to be a Section 312 examiner and it requires that they be certified by the American Osteopathic Association or the American Board of Medical Specialties; that when the Legislature passed the bill, it was missed that there are any number of other health care providers who simply cannot qualify because they are chiropractors or allopathic physicians, so the Board has to look at Boards that they can qualify under and the same is true for podiatrists and for psychologists, so this is a legislative change which needs to be made, and it should be fairly simple to have the Legislature identify Boards which these physicians qualify under, so the plan is to not remove them from the Section 312 list, but not assign cases to them until the glitch has been resolved.
Director Sighinolfi informed the Board that he had sent out letters to 126 physicians in specialty areas inquiring if they would be willing to participate as Section 312 examiners, received positive responses from three physicians, Dayton Haigney, who is a physiatrist; Lawrence Leonard, who is an orthopedic surgeon who is no longer doing surgery, but rather medicine; and Dr. Mehalic, who is a neurosurgeon who is not actively practicing and asked that we hold off doing anything with his application until he returns from Florida where he winters; so the two physicians being considered are Dr. Haigney and Dr. Leonard.
That the Board will consider Dr. Dayton Haigney first, he’s a psychiatrist and a former Section 312 examiner who removed himself from the list because his practice got too busy, he is now in a new practice in Lewiston with MRA and is Board certified by the American Academy of Physical Medicine and the American Board of Occupational Medicine and is well trained and interested, and is also a physician who does EMG studies, so when there are cases which need evaluation of EMG studies, he’d be an appropriate physician to review those cases.
Director Burroughs MOVED TO APPOINT DAYTON HAIGNEY, M.D. AS A SECTION 312 EXAMINER; Director Koocher seconded. MOTION PASSES 6-0.
Director Sighinolfi noted that Lawrence Leonard, M.D., is an orthopedic surgeon who presently practices orthopedic medicine, he has a very impressive background, graduated from Haverford College and Harvard Medical School, trained at Beth Israel and Boston’s Veteran’s Hospital, has been on the staff at Maine Medical Center and at St. Mary’s for a considerable period of time, beginning in the 1970’s; presently is not actively practicing orthopedics, but is practicing orthopedic medicine, runs a free clinic for the homeless one morning a week and in addition does independent evaluations on disability policies, for plaintiff’s attorneys, and for insurance companies; he was specifically asked about Section 207 examinations and whether he has performed any in recent years and he said that he could not identify any in the last several years.
Director Koocher MOVED TO TABLE THE APPOINTMENT OF LAWRENCE LEONARD, M.D. FOR FURTHER INVESTIGATION; Director Wilson seconded. MOTION FAILS 3-3 (Directors Burroughs, Deabay, & Rivard opposed).
Director Burroughs MOVED TO APPOINT LAWRENCE LEONARD, M.D. AS A SECTION 312 EXAMINER; Director Deabay seconded. MOTION FAILS 3-3 (Directors Burroughs, Deabay, & Rivard opposed).
2.	Personnel Subcommittee
Director Deabay reported that the Personnel Subcommittee had a good discussion regarding the Hearing Officer reappointments, that the Subcommittee members have interviewed a number of people within the workers’ compensation system and that the overall assessment was that all of the Hearing Officers are doing a good job, some better than others and there are a couple of little issues, but for the most part they are all doing a good job and the Subcommittee will move to reappoint the four hearing officers whose terms are up later in the meeting, being Garry Greene, Sue Jerome, Glen Goodnough, and Thomas Pelletier.
IV. EXECUTIVE DIRECTOR REPORT
1.	Speaking engagements
Director Sighinolfi advised the Board that since the last meeting in October, he has had a busy month, giving keynote presentations at the NCCI annual meeting in Maine on 10/20, which was well attended by approximately 80 people, mostly from the insurance industry and a Labor Member of the Board; he gave them an update on Board activities and legislation; giving a presentation at Jackson Laboratory discussing with managers at Jackson Lab and members of the Portland Five, which is a self-insurance group, again about Board activities and what the Legislature did with regard to workers’ compensation; attending and speaking at the Governor’s Workshops on Job Development in Portland on 10/19 and in Bangor, a third being scheduled for Auburn later in November and anticipates it to be well attended, the press noting what the Governor observed, that a number of businesses and individuals who were there had lots of questions of the Executive Director, and K.Barriere at one of the meetings, in addition to T.Watson at the other meeting, and it was interesting that once the participants found out that he was a lawyer, the questions went beyond purely workers’ compensation, wanting to know about the Maine Human Rights Act, the Family Medical Leave Act, and the interplay of all three of the statutory provisions, and some of the questions which were asked were as complicated as any questions he received in his private practice, some he was able to answer, but suggested that they might want to speak with private counsel on others; it was an interesting experience, lots of questions, and did have to field some concerns and complaints about the workers’ compensation system, one business owner who was particularly animated about a particular case, Director Sighinolfi followed up with the insurance carrier and believes that the owner was satisfied with the follow-up; 
2.	Meetings
participated in the Governor’s Task Force on Employment Status, which is a task force that at one point he thought the Board would be charged with chairing, but the Dept of Labor is, and the issue is that the Governor would like to have a definitive definition of who is an employee in the state of Maine, the task force is made up of many people from labor, management, insurance people, and others interested, his sense that it is a solvable problem for unemployment at the Dept of Labor because that’s a statutory scheme, it is also solvable for workers’ compensation because they too have a statutory scheme, that the difficulty arises when you deal with Revenue Services, because their definition is inextricably tied to the Internal Revenue Service and as a result, unless we get the Federal government’s cooperation to come up with a definition, they’re stuck; a subgroup of the task force was put together which includes the Executive Director and General Counsel of the Board, Liz Wyman from the AG’s Office, and Laura Boyett of Dept Labor, who struggled with putting together a definitive definition and learned that the Dept of Labor has a number of memoranda of agreement with Revenue Services and with the IRS which come into play, and was asked if it would be possible for the Dept of Labor to talk with IRS to see whether they would be interested in entering into a memorandum of agreement if the group came up with a definition which included a lot of common law tests for who is an employee as well as grafting onto that workers’ compensation issues and Dept of Labor issues, and the answer was that they would not, so at the last meeting someone suggested that we not only look at the tests for Dept of Labor, Workers’ Compensation, and Revenue Services, but also the Fair Labor Standards Act test, which is an economic reality test, and what’s happened is the subgroup is now charged with looking at that test, along with the three other tests, and drafting something for the State of Maine, and hoping that we could get something which works for Maine, and if it works for Maine, and included enough Internal Revenue tests, that maybe if issues arose, they could look at that and see that most of their test was in there, there will be a meeting with the entire task force in the next couple of weeks; he has participated in the Attorney General’s Prescription Drug Summit, because there was some reason to believe that there may be prescription drug diversion happening within the workers’ compensation system, some hearing officers have specifically made those findings in their decisions, the concern being pharmaceuticals, looking at prosecutions on the federal level in the State of Maine for distribution and sales of drugs there are many more for prescriptions drugs than for street illicit drugs, heroin, cocaine, crack cocaine, etc., the federal judges are primarily finding that people are diverting legal drugs and the difficulty that some of them are legal and some are illegal depending on who has them and what they are doing with them at the time they have them, he’s not sure what ultimate role that workers’ compensation will play, other than that they are trying to sensitize us to the fact that there may be some diversion, one thing which came out during the course of the meeting was that a diverted prescription of oxycontin has a street value of somewhere between $3,000 – 4,000, and the concerns that people are supplementing their incomes, the other concern with the medical community is the medical community’s willingness to write scripts for pain medication and not do a lot of monitoring after, and there is a suggestion that monitoring might be a helpful solution, random drug screening or the like, the Executive Director’s concern for the workers’ compensation system that if screening is mandatory, it could significantly drive up the costs of medical bills, someone attending a routine follow-up with a physician, there would be an additional lab charge, and sometimes the screening labs could be as expensive as the visit; indicated that he had spent a fair amount of time in the last two months interviewing lawyers and advocates relative to the Hearing Officer reappointments, he found it to be very enlightening experience and that he found most of the people he interviewed were remarkably candid about their assessments of the hearing officers and believes the Personnel Subcommittee will indicate it was a productive effort; he met with firefighters and Maine Municipal Association relative to the rule discussed last month on the cancer presumption, that John Martel, the president of the professional firefighters, and Ann Willette from Maine Municipal are both on the group and have set out a plan to address the issue of the rule and should be able to ultimately present a rule which has a little more detail than the formerly considered rule; and that he had met with the LD 1571 stakeholder committee once thus far, that there was a press article recently in addition to an editorial cartoon, and that the first meeting was not particularly productive in that there were no concrete items accomplished, but that it was cordial, lively, and informative, and he asked people to disagree, but to not be disagreeable, that the next meeting of the group is scheduled for Thursday of this week and they will focus on the Section 213 portion of LD 1571 and he hopes to get something concrete accomplished, and that there will be a 3rd meeting next week of the group and hopes they will figure out what needs to be done with LD 1571 at that time; that generally Labor would like to see it go away, unfortunately, it does need addressing; had spoken with the Chief Justice of the State Supreme Court who he then met with regarding workers’ compensation, and is also meeting with her tomorrow and his thought is that they are going to be discussing appellate rights and possibly the reinstitution of an Appellate Division of the Workers’ Compensation Board, and he will keep everyone advised.
3.	Interviews and vacancies
Director Sighinolfi indicated that he and K.Barriere spent time interviewing physicians for Section 312 examiners, he found the interviews to be interesting and enlightening, trying to figure out how the Board can get more physicians to agree to be Section 312 examiners, at the risk of offending his colleagues at the Bar, but part of the problems is that they do not want to deal with lawyers; conducted hiring interviews in Portland for a new Advocate position, the grand plan for the Advocate office was that there was a need for one more advocate in the Portland office, and as a result reclassified the Deputy Director position held by S.Minkowsky into an advocate position which would be in addition to the current staff, the process was started to hire someone and then one of the Portland Advocates, G.Warren, decided to retire, because of the way that she retired, her position is now frozen until June of 2013, so the hope of filling a need isn’t going to fill the need, but will fill a present position which is being vacated, though the funds from the vacated position cannot be used until 2013, the person who has been hired is a very well qualified lawyer, Doug Lotane, who will begin employment shortly; knowing that the second advocate position would be frozen, he requested DAFS reclassify the Auditor III position which is currently vacant to now be the Advocate position which he thought he formerly had, he is awaiting DAFS’ response, as there were 26 applications for the Advocate position, 9 people interviewed, and narrowed that to 3 and the top 3 were interviewed by Director Sighinolfi and T.Watson, and have not notified all of the applicants yet, because his hope is that if the Auditor III position is reclassified to an Advocate position, they can simply hire another Advocate out of the pool, if the applicants are notified that they are not selected for the position, then he would have to go back and start the interview process all over again and that strikes him as incredibly inefficient; he met with the Governor’s staff regarding this issue and requesting assistance in the reclassifications; Director Sighinolfi indicated that when the Advocate position is unfrozen in 2013, he may then reclassify that position to an Auditor III or some other position, depending on what’s going on with the Agency at that time; indicated to the Board that there are no clerical staff in Bangor Regional Office presently, and are filling those needs by having people travel up from Augusta and a supervisor who is pitching in, that much of the Bangor hearing officer’s transcription is being done by the Caribou regional office; that the position has been advertised, there were a group of applicants interviewed, a person was selected and hired and the person who was hired, negotiated a salary and then informed us at the end of the process that she was laid off in August and would prefer to continue to collect unemployment and spend more time with her daughter so declined to take the job; as a result, they are now looking at the other applicants to see if there is anyone else who would meet the needs of the Bangor clerical position.
	Discussion: Directors and Staff also briefly discussed the upcoming retirement of L.McKenney, the Legal Division and Board’s assistant, who is leaving State service at the end of this year, that her position will need to have a waiver approved in order to fill it after she leaves, and will have to interview candidates and hire someone from the list provided; and that she will be missed by the Board.
V. GENERAL COUNSEL REPORT
1.	Dr. Boucher/Fortunes Rocks v. WCB
General Counsel Rohde updated the Board in the above-referenced case which related to whether or not Dr. Boucher intentionally overcharged for services of depositions, noted that there is an oral argument in the case scheduled for December 1st.
2.	Rule Chapter 1
General Counsel Rohde noted that at the last Board meeting the Board voted to propose a change to Rule Chapter 1, the paperwork has been completed, the Governor’s Office has signed off, and it is being sent to the AG’s Office for legal pre-review, and then it will be scheduled for public hearing.
3.	JP Morgan Bank, debit card request
General Counsel Rohde advised the Board that he was drafting a response to a letter received from a law firm in Atlanta on behalf of the JP Morgan Bank, but have received other requests along the same lines and wanted to run it by the Board for review and comment, having to do with issuing debit or pre-paid cards for payment of workers’ compensation benefits, and the request is to approve or don’t disapprove it; the banks want to offer a system where recipients would receive sort of a credit card and monies would be deposited directly into accounts which would be accessed with the cards, similar to unemployment, but would be contracted and funded through employers/insurers; that the issue is that they are not prohibited, but the statute was crafted in 1992, and the statute does say that benefits have to be “mailed” to the employee at their mailing address, which presumes that there will be a check issued, and goes on to say or where the employee designates which could be a situation where the employee wants to use a debit card, but the employee would have to voluntarily  choose this method; the brochure that outlines the program indicates that some access to the funds is free, and in some other situations there is a cost, 50 cents, etc., it is not stated in the brochure who pays the fees, but the presumption is that it would be the employee, and that creates a difficulty in that Section 106 of the statute states that you cannot assign workers’ compensation benefits nor can you attach workers’ compensation benefits, so they could not be taking payments for these services out of the employee’s indemnity funds; it appears that more requests will be forthcoming, this being the 2nd or 3rd bank in recent months, so the response will be that we can’t tell them it’s prohibited, but they have to make sure it is voluntary and they are not charging the employee directly out of their comp benefits.
	Discussion: Directors, Staff, and Audience Members discussed whether once the benefits are paid and in an account, it’s no longer a workers’ comp benefit, because it’s paid at that point, but essentially that is saying in advance that some the benefits you’re going to receive would be assigned to pay the fees, it may depend on how it is structured, that some other state has addressed this via legislation, because Maine’s statute was enacted long before anyone contemplated the use of these types of cards; a Law Court case which talks about what happens with workers’ compensation benefits in the context of a marital dispute, a divorce, and as soon as the money is received, it changes the nature, but by the same token if we know that there’s going to be something which is going to include the assessment of fees, previous letters to earlier inquiries made it absolutely clear that if there are charges to employees, they’re going to run afoul of the law; whether there is any charge for any of the options for using the debit card, or is there a cost at all, where unemployment benefits you can get cash at an ATM at no cost, but if you use it at a store, there’s a fee, so there could be an option where people could get their benefits for free; that if employees were never charged for the services of the using the card, the Board would never hear about it and there wouldn’t be a problem, the caution being that if they are going to be charging fees on the cards, they are probably going to run into a problem with us down the line; whether the cards can be overdrawn and then recharged; the various options of having to pay for some uses and not for others; none of the plans are exactly the same, but they all involve some level of fees afterwards, and none of them say who they are going to charge, if they charge the employer for those services, there wouldn’t necessarily be a problem as long as the benefit check is for the right amount for the employee, because they wouldn’t be attaching the benefits; that unemployment and food stamp benefits are now paid on cards, and whether those cards have fees associated with them, but that you could not overdraw because there would be no funds available; the difference with workers’ compensation is that we have a statutory scheme, Section 106, has a prohibition from charging fees and that both the unemployment and food stamp programs are funded directly from the State, one source, whereas the workers’ comp benefits are funded from a variety of different insurance companies which creates a potential for it to be problematic where there is no consistency.
4.	Facility Fee Rule
General Counsel Rohde noted that he and K.Barriere have been discussing with Eric Anderson of Ingenix setting up training if the Facility Fee Rule is passed, as quickly as the end of December or early January.
5.	Section 320 Request for Board Review
	White, Kenneth Jr. v. Carlen Transport, Inc.
General Counsel Rohde reminded the Board that this case raises the issue of whether the current Medical Fee rule which establishes a $450 maximum for a permanent impairment examination applies only to the employee’s treating health care providers or whether it applies to anyone who performs a permanent impairment evaluation; the hearing officer in the White case said that the maximum fee for a permanent impairment evaluation in the rule applies only when the assessment is being made by a treating physician; in the Facility Fee comments, there was a comment on the confusion as to whether it applied only to the treating physician; the draft that will be reviewed by the Board later in the meeting suggests clarifying the rule to make it clear that it only applies to treating health care providers and would not apply to a non-treating health care provider, which is the same result reached in this decision; if that’s the direction the Board wishes to go, GC Rohde advised that the Board need not take this case, that it would stand as-is and then if the rule is amended, it would theoretically be resolved going forward, but that the Board would need to vote today on whether to accept this case because the 60 day deadline in which to act would expire before the Board’s December meeting.
	Discussion: Directors and Staff discussed the referenced section of the rule is on page 8 of the draft rule in Section 1.12(2); and that there is an amended version of the draft rule available on the table and the changed language will be discussed later.
Director Burroughs MOVED TO TABLE THE VOTE IN THE WHITE MATTER UNTIL AFTER THE FACILITY FEE RULE DISCUSSION; Director Rivard seconded.
	Discussion: Director Sighinolfi indicated that the rule in its present form makes sense, that the $450 applies for all of the reasons articulated by the hearing officer in his decision; if the Board does not take this case for review, the parties still may have a dispute because the Board’s rule will be prospective, not retroactive; that if they appealed the case, and the rule changes, the appeal would be limited only to this case.
MOTION PASSES 6-0.
VI. OLD BUSINESS
1. Rule Chapter 5 – Medical Fee Schedule
Director Sighinolfi noted that the version under discussion is the draft which is on the table in the conference room and has been provided to the Board, which includes some minor revisions; that this rule has been discussed, put out for public comment, received review from the Governor’s and Attorney General’s Offices, and now is back in front of the Board for final consideration; the 1992 WC Act said that the Board had to adopt the rule in 1993 and revise it every year thereafter, which as we all know wasn’t done, the Board finally got together a rule this year and that the Legislature also enacted a revision of Title 39-A M.R.S. Sec. 209-A which requires that if the Board does not adopt a fee schedule by December 31st, that fees will be paid at 105% of the usual and customary charges; that the Board would do themselves a favor by seriously considering the draft rule in front of them today.
General Counsel Rohde noted that LD 1244 requires the Board to adopt a Facility Rule by December 31st and that the fallback provisions would go into place; that Executive Director Sighinolfi would be reporting back to the Labor, Commerce, Research, and Economic Development Committee on February 15th next year on the Board’s progress with respect to this rule; that a number of comments were received during the public hearing phase, the summary of which was forwarded to the Board via email a couple of weeks ago; he indicated that the easiest way was to go through the amended draft in front of the Board and quickly highlight the changes which were discussed, and then further discussion can be held on other comments if the Board desires; on page 2, Sec. 1.03 has been removed because it is no longer consistent with the statute, that language came out of the old Sec. 209 which was eliminated effective September 29, there is now a separate section addressing those concepts, and it’s not worth replacing as the statute already states the effective language; pg. 3 there is no change, the definition of implantables, there was a suggestion to change the definition and the general response to those types of comments is that the implantable definition tracks Medicare’s, and it should work in the Board’s system, but if it doesn’t and issues arise over the course of the next year, it can be dealt with in rulemaking at that time; pg. 4 there were comments and confusion about modifiers, the language in the rule in a couple of places wasn’t entirely clear, so the definition of modifier has been changed to reference Appendix A of the AMA’s CPT manual, which is where all of the modifiers come from and have a description as to when they are to be used; Sec. 1.05 struck out a phrase which no longer made any sense because there wasn’t a paragraph 4, it was where a provision for interest was included, which was taken out after the initial review by the Attorney General when there were questions about whether it was going to pass the legal post-review; on pg. 6, Sec. 1.08, in the original draft which was distributed suggested that there would be a fee for each M-1 filled out by a health care provider, there were some comments that that would be an expensive proposition, and therefore the amended draft here still provides for a fee but only for the initial practitioner’s report, the initial M-1 as opposed to every M-1 in the case; on pg. 7, Sec. 1.11(1) & (3), in line with the M-1 issue there were comments that if everyone who sees a patient has to fill out an M-1 form, you will have a lot more, and especially if they are being paid for, there will be far greater expenses, this section clarifies that it’s the primary health care provider who needs to submit the M-1 form within the first 5 days and then every 30 days thereafter and within 5 days of their final review, and it should limit the use of the M-1 to people who should be filling it out; on pg. 8, the issue with respect to the Sec. 320 request for review, the phrase added should clarify that the $450 maximum fee (for a permanent impairment evaluation) only applies to an employee’s treating health care provider, the theory being, presumably, that they would have the history and so on, and could issue an opinion and that would be a fair compensation, for someone who has never seen the employee, especially in a psychiatric case, they are  going to have a difficult time potentially rendering such an opinion for $450; Sec. 2 professional services, there are a couple of changes, in the first paragraph the conversion factor for anesthesia, received comments from the anesthesiology group that it essentially puts anesthesiologists below reimbursements from private 3rd parties, they have suggested a $50 conversion factor would be more in line with the $40, the conversion factor for professional services is $60, and we didn’t actually address professional fees other than updating CPT and RBRVS values in the rule, not previously inserted a conversion factor and in the sections that follow instead of updating to the 2011 codes, the recommendation was to stick with the 2005 codes, because when NCCI looked at the proposed rule it indicated that while the changes to the facility will decrease system costs by approximately 3.5%, the changes to the RBRVS and CPT codes would increase professional services by some 16% and 4.5% to the system overall, since it was never the intent to have a dramatic impact on the amount of reimbursement for professional services, it may be safer to leave it where it is now, and will still have to do a study of professional services comparing them to private 3rd parties anyway, and at that time can decide whether to update the RBRVS and CPT codes, and there may be a number of reasons that the RBRVS values increased and were not deflated, but is something that can be addressed in the future; at the top of pg. 9, modifiers, in the original draft the language was not consistent with the CPT manual, so it has been changed to be consistent with the modifiers which are being used, in anesthesia and a couple of other places that the addition of the CPT manual is changed from 2011 to 2005, there was a numbering issue which should have been clarified; pg. 15, Sec. 2.07, comments were received with respect to this section that it was somewhat confusing, cumbersome, and perhaps inefficient to list providers in this section, the recommendation was to do the same thing here as in the definition section which is to say that if you are a health care provider working within the scope of your license, you would be okay as far as the system goes, and to eliminate the laundry list of folks who may be eligible for payment, inevitably someone comes forward and says they’re not on the list and want to know why; Subsec. 3, there was a comment to use a national provider identifier in lieu of, or to give the option to use, a number assigned by Medicare to providers, there is no place on the Board’s forms for a certificate or license number, but there is a location for the national provider identifier so instead of eliminating the other two, this was added for use; no changes to the last section; pg. 18 a commentator couldn’t find the reference to skilled nursing facilities which are not specifically addressed, but skilled nursing facilities, acute psychiatric, rehab, long term care are all grouped under the other inpatient facility fees in Sec. 3.10 and the process there will be to use the appropriate Medicare PC pricer tool and then use a multiplier at the end of the process, so that’s where all of those are found.
Director Sighinolfi highlighted that this is the third time in his tenure that the Chapter 5 rule has been considered so if someone feels that it was gone through quickly today, much more time and energy was spent discussing the rule the previous two times, that there should be no surprises as to what’s being proposed in the final language, and he welcomes comments from the Board and audience members.
	Discussion: Directors, Staff, and Audience Members discussed Sec. 1.12 permanent impairment assessments and the general understanding that it’s a last minute change in response to a specific case, and the problem being that it dovetails to some extent with the rule that says you have to have a PI assessment in every case and that the employer has to pay for the PI assessment, the purpose of that rule being that there is a database of PIs which allows the Board to set the threshold every two years, but what is really happening in the field, the case before you is illustrative of that, is that advocates for employees are hiring experts to help their litigation in a particular case, but that the purpose of those exams is not to submit data to the Board, it’s to help the employee’s case, so in effect the employer ends up paying for the employee’s expert in the case, which is like attorney, witness, or expert fees in the case; it seems that if the purpose of the rule is to simply make sure there’s a PI assessment in the case, it can be done for $450, so the rule should say that the $450 limit applies to any assessment done by the employee’s treating physician, or any other physician requested to perform a PI assessment, at the request of the employer or representative of the employee; the purpose of the PI assessment is to determine whether the employee meets the threshold requirement for benefits beyond 10 years and its incidental purpose is to gather data for the determination of the threshold; another attempt to say that the proposal is limited to an employee’s request and doesn’t include an employer’s request because there is no physician who will do a permanent impairment evaluation for $450, for example, if there is an employee, like in this case the physician charged $2400 for the evaluation, how many injured workers who are being paid $300-400 a week can afford to pay for a permanent impairment evaluation of $2400, so the result is that only the employer/ insurance company’s doctor gets to weigh in on the issue; not necessarily that the rule which calls for PI assessment in every case and calls for employers to pay for them is designed to provide expert opinions in litigated cases for employees, but is designed to get data into the system; the system doesn’t have the employer paying the employee’s attorney’s fees, but the employee has other options, they can request a Section 312 examination, have their treating physician perform a PI assessment, and the employee has to pay their own litigation expenses; that a lot of these cases are being done for litigation purposes, where there already is a PI assessment for data purposes; to give the Board a balanced view, as opposed to a one-sided view, of permanent impairment, like the insurance company doctors would perform; and if the employee requests a Section 312 examination, the employer still pays for it; cases where the employer will send the employee to two or three Section 207 examinations to get PI assessments which are really low and then ask for a Section 312 examination; inquires about the progress with the alternative, for CPT codes without physicians being updated now, the MHDO data, and how the Board is doing in terms of collecting the information because the Board may hit some of those come January 1st, even if the vote to adopt the Medical Fee Schedule; that there have been some discussions with MHDO and some lawyers relative to this rule and the Executive Director has accessed the MHDO website and was surprised at how detailed they had certain information, that K.Barriere has been in contact with them on more than one occasion trying to get specific data and to date hasn’t received answers to all of her inquiries; that MHDO has told the Legislature that they are capable of producing the information and we’ll hope that what they reported was accurate, but we won’t know until the time comes for them to produce the data, that they do have some very good data and their website is pretty informative about what things cost; that the Board has concerns about simply relying on what’s on the website and need to have MHDO give us specific information which is requested; that they have given the Board a lot of data, on 8500 CPT codes, what K.Barriere was asking them to look at fringe charges because if you reduce it to a conversion factor like the Board does currently, there will be some services where there will be an effective conversion factor of 25 cents, and some as high as $2200, and there will be some errors in any data, so they were asked to deal with some fringe/outlier charges outside of a couple of standard deviations and that’s where they haven’t been able to get back to the Board; so the Board has some data and are hoping to get it refined before going ahead with professional services.
Director Burroughs MOVED TO ADOPT THE FACILITY FEE SCHEDULE RULE AS AMENDED; Director Deabay seconded. MOTION PASSES 6-0.
2. Section 320 Request for Board Review
White, Kenneth Jr. v. Carlen Transport, Inc.
Director Sighinolfi clarified that the adopted rule will deal with cases prospectively, so the $450 will only be for the treating physician; but if the Board were to vote to take the Hearing Officer’s request, whatever they do would be limited simply to that case, and the question is in that particular case, is $450 the amount that should have been charged or would it be consistent with what the doctor actually billed; it’s conceivable that the parties not appeal this case knowing that going forward the rule has been changed to what the hearing officer did in this case.
	Discussion: Directors, Staff, and Audience Members discussed that the case was sent to the Board in September and their 60 day deadline in which to act is going to expire soon; that a motion for findings of fact was filed and then withdrawn, which if the findings had stayed pending, it would have extended the deadline in which the Board has to act; if the Board fails to act within 60 days after receiving the initial request, the hearing officer’s decision stands, and that 60 days will have gone by before the next Board meeting on 12/13; that the Executive Director’s opinion is consistent with the rule just adopted, that $450 is sufficient to receive a PI evaluation and collect data for the Board; that a well-respected highly trained psychiatrist like Dr. Voss cannot be obtained for $450, that further there are any number of psychiatric physicians who wander into the workers’ compensation system who know nothing about the permanent impairment evaluation process and as a result decline, as a treating physician, to perform the evaluation; if you cannot get the treating physician to perform the evaluation, it will cost a fair amount of money to have it done by someone else; so what the Board did with the rule makes sense, but doesn’t want to cut off counsel for the employer’s appeal rights in this particular decision, so if the Board declines to take the case, it may well be appealed to the Law Court; a mechanism to allow the Board a special meeting to participate by phone, in order to allow time to check with the attorneys in the case to see what their intentions are regarding an appeal; the hearing officer was the one who requested review by the full Board; that the Board could accept review of the case, the parties could agree to make the case go away via consent decree and request that the Board drop the case and vote to not review it; because the statute is very broad and there are no specific rules which guide the Board in a request for review; if the Board does not act on a request within 60 days, then the hearing officer’s decision stands; if the Board does not take the case, it is as if the request was never made and then the parties have the same appeal rights to the Law Court that they would have had if it hadn’t been requested at all.
Chair Sighinolfi called for a roll call vote on whether to deny or grant review of the case.
Burroughs - Deny
Koocher - Deny
Deabay - Deny
Rivard - Deny
Wilson - Deny
Sighinolfi - Deny
The case was not accepted for review by a vote of 6-0.
3. Review of Hearing Officer reappointments
Hearing Officers Sue Jerome, Garry Greene, Glen Goodnough, and Thomas Pelletier
Director Sighinolfi reported that the Personnel Subcommittee discussed the four hearing officers up for reappointment at their meeting this morning; and that he had handed out statistical information for the four hearing officers; knowing that the appointments were coming up, he had asked for the information to have a sense of the sheer numbers of cases that the hearing officers have been handling, what they have been doing with the cases, and the time that they have been taking to handle cases, in addition, in the past there have been any number of ways to try to find out from the stakeholders how hearing officers were doing and he spoke with the hearing officers about what had been done in the past and learned that when written comments had been submitted about them, and they saw what the comments about them said, they were able to figure out who made the comments based on the style of the submissions, so he wanted to figure out some way to get the same information but without having the participants be disclosed to the hearing  officers, so he interviewed lawyers and advocates who appear in front of the hearing officers and spoke with anyone else relative to their dealings with the hearing officers, and in each instance he inquired in the same nine areas which were, job knowledge; legal knowledge; judgment; quality and thoroughness of work; productivity and timeliness; interpersonal skills, how they get along with the legal community, lawyers, witnesses, parties, and dealing with witnesses and staff; scheduling, processing claims and planning for complicated cases; initiative and creativity in handling an unusual or complex case; and finally, positives and negatives; for the most part the lawyers that he interviewed were remarkably candid and open, said things about the hearing officers that was consistent with their reputations but in some instances he learned things he did not know; the hearing officer who was the most anxious about the process, Sue Jerome, and the comments that he received were uniformly the most positive about her, “she’s not afraid to make the tough call,” which is a real positive when dealing with the legal community and these cases, but was listed as both a positive and a negative for her, that she was smart, knowledgeable about the law and the system, “bright, efficient, and keeps lawyers in line,” all positive attributes, and she received generally excellent ratings across the Board; comments about Hearing Officer Greene that there were typically no surprises from him when you receive decisions because they are thorough, though some comments were that they were too lengthy, he’s a little more conservative than some of the other hearing officers, has good job knowledge, and was perceived generally by the legal community to be as knowledgeable about the law as anybody, is creative at times, gets along well with the bar, people who appear in front of him, “you don’t have to guess as to why he made the decision that he made because he spells it out,” positives were that he was thorough, complete, the only negatives were that he occasionally micromanages his staff; regarding Hearing Officer Glen Goodnough comments about his ability, the law, and his cases were very high, had the same clerical person who worked with him for a number of years, having recently retired, and she had positive comments, he gets along reasonably well with lawyers, but is somewhat friendlier with some over others, is prompt to decide cases, defense counsel noted that he has a philosophical predisposition to be liberal, meaning they think he is more disposed to dealing favorably with employees rather than treating employees and employers equally, one employee counsel noted that he was fairly employee oriented when deciding cases, but on balance comments were very positive; regarding Hearing Officer Pelletier, the bar informed the Director that he has both a good working knowledge of the system and seems to be doing better regarding the law, repeatedly heard that he was fair, there was a criticism that his cases take too long to decide, is very slow in processing and deciding them, the Director noted that those who decide cases in Augusta, hear cases in Augusta, same for Portland, etc.; however, Hearing Officer Pelletier hears cases in the County from Caribou, Fort Kent, Houlton, Calais, and Millinocket, and there is a lot of traveling involved in hearing cases and the Director believes that he will need to take action to perhaps have Hearing Officer Greene take some cases from Millinocket and Calais to relive some of the backlog and take some traveling from HO Pelletier; on balance, the Director notes that he heard lots of things about all of the Hearing Officers up for reappointment, but nothing that surprised him and made him concerned about a specific problem, he heard liberal, conservative, fair, and in talking with lawyers about judges and people who hear cases you hear all those comments, so from his perspective we have a good bunch of hearing officers, and he has a plan to meet with each of them after reappointment to talk about particular areas in which he believes they could improve their functioning.
Director Deabay MOVED TO REAPPOINT GARRY GREENE, SUE JEROME, GLEN GOODNOUGH, AND TOM PELLETIER TO 7-YEAR TERMS ENDING NO LATER THAN 12/31/2018; Director Wilson seconded.
	Discussion: Directors discussed whether they should make the appointments individually or can vote on the entire group together, whether the motion would have to be defeated in order to make individual motions; that the Personnel Subcommittee agreed to make a combined motion; back in 2004/05 a combined motion was a contentious issue and would not have been as contentious if the hearing officers were considered individually, whether each Hearing Officer deserves to considered for their individual merits.
(The Board caucused at 11:39 a.m. and reconvened at 11:44 a.m.)
MOTION PASSES 5-1 (Directors Koocher opposed, on the basis of the process).
VII. NEW BUSINESS
1.	Draft 2012 Board meeting schedule
Director Sighinolfi noted that after the 2012 Board meeting schedule was drafted, the Governor’s Office changed the day of the week for the Cabinet meetings and therefore, he now has a conflict with the following dates: April 10, June 12, and August  14, and would be requesting that the Board reschedule those dates.
	Discussion: Directors discussed checking their schedules regarding those particular dates, that the Comp Summit does not conflict with any of the currently scheduled meetings; a suggestion to set the schedule for the first quarter of the year’s meetings now and to discuss the dates, and possibly moving the conflicted meetings to Wednesday afternoons, at the next Board meeting.
Director Wilson MOVED TO SCHEDULE BOARD MEETINGS FOR JANUARY 10, FEBRUARY 14, AND MARCH 13, 2012; Director Deabay seconded. MOTION PASSES 6-0.
2.	Fringe Benefits worksheet
Director Sighinolfi advised the Board that when he was talking with folks about the 14-day rule, one of the things that came up was that payments were not being paid in the manner that they should because they didn’t know what the fringe benefits were, he drafted a form which he borrowed from someone in his private practice, to essentially require employers and carriers to file the form with the Board telling us whether there were fringe benefits, and if so what they were, did they continue while the employee was out of work, if they are going to stop, when, and what it costs the employer on a weekly basis to provide the benefit; if we’re going to do it right and keep track of these things, it makes infinitely good sense to have a form like this.
	Discussion: Directors and Staff discussed the rules which state that forms must be approved by the Board and it would be beneficial to take a vote on the use of the form; whether everyone has had an opportunity to receive feedback on the proposal and to defer a decision until the next meeting, and to see if there are other fringe benefits which are not listed, being mindful of the rule on fringe benefits outlining what fringe benefits are supposed to be.
3.	2011 2nd Quarter – Compliance Report
Deputy Director Kimberlee Barriere advised the Board that it was business as usual, and would answer questions if the Board had any.
Director Koocher MOVED TO ACCEPT THE 2011 2ND QUARTER COMPLIANCE REPORT; Director Rivard seconded. MOTION PASSES 6-0.
VIII. ADJOURNMENT
Director Koocher MOVED TO ADJOURN; Director Deabay seconded. MOTION PASSES 6-0.
The meeting formally adjourned at 11:53 a.m.
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