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STATE OF MAINE
WORKERS' COMPENSATION BOARD
Board of Directors’ Business Meeting

October 4, 2011

A Business meeting of the Maine Workers’ Compensation Board of Directors was held on Tuesday, October 4, 2011, at the Workers’ Compensation Board’s Portland Office, located at 62 Elm Street.

PRESENT: Paul H. Sighinolfi (Chair), Ginette Rivard, Glenn Burroughs, Emery Deabay, Mitch Sammons, Gary Koocher, and Sophia Leotsakos-Wilson (via telephone for a portion of the meeting).
I. CALL TO ORDER
Chair Sighinolfi called the meeting to order at 10:04 a.m.
II. APPROVAL OF MINUTES 
1.	Draft Minutes of 08/09/2011
Director Koocher MOVED TO ACCEPT THE MINUTES OF 08/09/2011; Director Deabay seconded. MOTION PASSES 6-0.
III. SUBCOMMITTEE REPORTS
1.	14-Day Rule Work Group update
Director Sighinolfi told the Board that the 14-Day Rule Group is really not a Subcommittee, but would discuss the pending rule under New Business; advised the Board that the group met last week and that there has been no vote on the proposal; there are some who are lukewarm about the idea and the Board will have a discussion about the particulars of the draft proposal.
2.	Personnel Subcommittee
Director Sighinolfi advised the Board that the Personnel Subcommittee met this morning to discuss two hearing officers who are coming up for reappointment, discussing the particulars of the reappointments and the information which was gathered during the evaluation process; noting that Director Deabay suggested that before the Board votes on the reappointments, to allow the Board Members, who are new to the process, an opportunity to meet with the hearing officers, which seems to be a good idea, and indicated that the reappointments scheduled for later today would probably be deferred until next month,
Discussion: Directors indicated that there were a number of Board Members new to the Board, and that there appeared to be no red flags, but they would like a chance to discuss with the Hearing Officers the system and how they see it going, which would be helpful to the Board Members to do their job.
Director Sighinolfi advised the Board that there are two other hearing officers due for consideration next month, Tom Pelletier from Caribou, and Glen Goodnough from Lewiston; and he would advise the hearing officers that the Board Members would like to meet with them.
IV. EXECUTIVE DIRECTOR REPORT
1.	Board appointments
Director Sighinolfi noted that Director G.Rivard has resigned from the Board, effective upon the appointment of a new Labor Member; that in speaking with the Governor’s Office there were 129 vacancies for different Board positions as of the date of Ms. Rivard’s resignation; the Legislature came into session last week for a day to deal with nominations, and checked with him in advance, having received 4 names from the AFL-CIO for replacements, asking if it would be a problem, because of the sheer volume of nominations there were considering, if they could hold that off until January, which seemed to make good sense; sad to see Ginette go, but she has bigger and better things to do.
2.	Zero-based budgeting
Director Sighinolfi advised the Board that there is a major state initiative on zero based budgeting, that he has been spending time with the Governor’s Office, and though the Board is not a general fund agency, it will affect the way the Board designs its budget in the future; that he has been charged with looking at the way the Board functions, at various cost centers, and figuring out ways to control costs and to look at positions; the design starts at the statute and looks at what the statute says about what the Board is supposed to be doing, for all departments within the State, and then to make sure we have sufficient personnel to deal with the statutory obligations; next, looking at the rules promulgated to effect the statute and to make sure that there is sufficient personnel and the resources to make sure that we are carrying out our obligations under the rules; and finally, the Governor wants to look at extraneous activities that the agency might be performing, and having looked at those areas, most of what the Board does is driven by the statute, there is very little that the Board is involved with which could be characterized as extraneous activities, but there are some other state agencies dealing with that issue, the Governor wants to eliminate those obligations because they are not statutorily required; Director Sighinolfi will be going through the process with the staff and coming up with a  design for future budgets which the Board will then consider;.
3.	Vacancies
Director Sighinolfi informed the Board that at present there are five vacant positions at the Board, and that waivers have been requested; if someone leaves the Board, their position is frozen from recruitment until a waiver is granted; he has inquired recently about the status of the five waiver requests and learned that there are approximately 2,000 such requests pending, and the Board’s are somewhere in the mix, and he followed up with an email to the Governor’s Office to see what could be done about moving those along, in large part because there is a clerical crisis in Bangor, the two clerks supplying support to the hearing officer and to the mediator and other staff have both retired, and as a result there is no clerical staff in Bangor, so coverage is being provided from both the Caribou and Portland offices, which is inefficient and not a good way to run a business, so he’s hoping the waivers are granted soon and get an opportunity to fill the five vacancies.
4.	Advocate Training
Director Sighinolfi told the Board that at the end of Augusta there was an Advocate Training program, put together by Beatrice Turner, an advocate, and it was terrific, lasting two days, T.Watson was actively involved; the idea of the training was to have standard operating procedures for the advocates so that all of the advocate offices are approaching cases similarly and doing things in a fashion that made infinite good sense; there was a presentation on legal ethics, good and bad practices, medicare set-asides, and a group of private practice attorneys came and participated, Nathan Jury being one, and each volunteered their time and did a nice job to help improve the functioning of the advocate office, and he thanked everyone who participated and the advocates will benefit greatly from the process.
5.	2011 Comp Summit
Director Sighinolfi noted that the Board actively participated in the Workers’ Comp Summit which was held at Point Lookout in Northport, Maine, having very good participation by the Board and staff, received positive feedback and the PR from Board’s participation was quite good and he thanked everyone who worked on it; the theme was collaboration and working as a group together demonstrated the Board’s attempts to be collaborative in the running of the agency.
6.	Outside meetings
Director Sighinolfi noted that there have been meetings with the State Auditor, who is looking to make sure that the Board is doing things in a good business-like fashion and we are keeping track of our finances, and the meetings have been reasonably successful; he recently attending a meeting called “Staying Competitive in the Global Age” by the Maine Chamber of Commerce, as an observer, but to make himself available, the focus being immigration and job development; that there are a substantial number of WC cases which involve immigrants, and he participated in the session in large part to make sure that the WC claimants, people who had green cards, etc., were being adequately protected; he noted that he is part of Governor’s Task Force on Prescription Drug Diversion, noting that there is a major problem in Maine, not only with bath salts, but with the diversion of pharmaceuticals, that the Attorney General and the Federal Prosecutors are interested and want to get together a group of stakeholders and felt that workers’ compensation should be part of that, in that so much of what the system pays for these days is medically related, and a lot of them are pharmaceuticals; not to suggest that anyone is diverting pharmaceuticals, but some of the diversion comes as a result of people not knowing what to do with their medication when they have completed their course of treatment and have extra medication; there is going to be a major effort in the State to capture unused pharmaceuticals and incinerate them; one of the problems is that there is no facility in the state of Maine that is capable of incinerating pharmaceuticals, in part because DEP never granted any permits to do that, so the Governor’s Office is now working with DEP to make sure we can find a facility in the state, because at present all the pharmaceuticals which are gathered during the recapturing events are taken to Massachusetts and are incinerated down there, they have been willing to do that thus far, but we have no reason to believe that they will continue to do so on an ongoing basis and it makes sense to have that ability in the State, that there are two facilities in the State which have the ability to burn at the temperatures needed in order to make sure that the pharmaceuticals are sufficiently destroyed; that he has done several presentations during the past few weeks, one for Maine Motor Transport’s annual meeting, who wanted to know what was going on at the Workers’ Compensation Board, the Legislature, and how things are operating these days; he did a similar presentation for Synernet who were concerned about legislation, LD 1571, which has been carried over and the culture and changes at the Board; both presentations were well received, a fair number of people were in attendance and had good questions; Governor’s Task Force on Employment Standards, both Director Sighinolfi and John Rohde, General Counsel, are on this task force, the Governor wants to come up with a definitive definition of who is an employee in the state of Maine, which sounds simple but is a very complex task, there being three areas which come into play: workers’ compensation, unemployment, and revenue services, coming up with a definitive definition for unemployment and workers’ compensation can be done, the real problem comes when you try to include revenue services because it is inextricably linked to the IRS, which has a definition in their regulations and has 40 exceptions to the definition; essentially, the exceptions eat the rule, and if you have to incorporate the revenue services definition into workers’ compensation and unemployment, it will be a difficult task to do something which is comprehensive and makes sense for all parties; at the meeting yesterday, the Commissioner wanted workers’ compensation to look at the definition for construction which was enacted by the Legislature last year to pencil-whip it so that we can come up with a definition which fits, the suggestion being that everyone get together and look at it and come up with a definitive definition; his thoughts that unless something is done about Revenue Services, it won’t be particularly successful; and that he and K.Barriere are trying to increase the number of physicians as Section 312 examiners and improve the functioning of the Sec. 312 examiner program, sending out 60 letters to physicians in the state, having been given a list of subspecialty physicians, and being surprised, after having practiced for a number of years, of the number of orthopedic surgeons whose names he didn’t recognize, and who will be a target population because at present we have only one orthopedic surgeon and we have many orthopedic injuries which need to be evaluated; without an increase in the number of orthopedic surgeons, the Sec. 312 system will get bogged down and cases will be slowed down considerably; have invited the physicians to contact us and hopefully they will accept the invitation and we’ll be able to add to the Sec. 312 list; had one orthopedic surgeon approaching us indicating an interest in becoming a Sec. 312 examiner, but telling us that he’s interested but will hold off doing anything active about it, because he’s in the process of hiring people in his office and once he has his hiring issues aside, he’s then going to approach us to figure out what he needs to do to become a Sec. 312 examiner, it’s a physician whose name is readily recognizable and Director Sighinolfi indicated his excitement that he is willing to participate. 
Discussion: Directors and Staff discussed the employee definition and that it might be worthwhile to look into the federal description, that the construction industry runs into it with the Davis-Bacon rules and it seems vague, that the field representation by the contracting officers at the federal level may not know what they are talking about either, but some coordination there might be helpful; that one of the lawyers from the Attorney General’s office who was a participant in the meeting has agreed to research the issue and come back with some federal case law which would give a better definition from the federal perspective.
V. GENERAL COUNSEL REPORT
1.	Fortunes Rocks v. WCB
General Counsel Rohde updated the Board that Dr. Boucher/Fortunes Rocks is challenging a determination that he knowingly overcharged for deposition related services; Fortunes Rocks’ brief has been submitted, as has the Board’s, and Fortunes Rocks has until 10/14 to file a reply brief, following that will be an oral argument in Superior Court, which should be scheduled sometime later in the fall.
2.	Section 213(1) Hardship Petition
	Arline Goodwin v. Reid’s Confectionery Co.
	Employer’s Motion to Dismiss
General Counsel Rohde advised the Board that the employee’s benefits were terminated in July, the petition was filed seeking an extension of benefits due to extreme financial hardship, the insurer acknowledged that they miscalculated the number of weeks of benefits and reinstated the payments effective the date of the termination, which will continue through the end of November and the employer is suggesting that the employee’s petition for extension of benefits is therefore premature and not ripe for decision because the benefits are ongoing and have not yet been terminated; so the question for the Board is what do they want to do with the petition at this point suggesting that they could agree and dismiss it, put it on hold, and he would not suggest continuing forward at this point because benefits haven’t stopped yet and they may not stop, the employer still has to file the correct paperwork, and if they don’t do that, the payments will continue going forward.
	Discussion: Directors and Staff discussed whether the petition looks at extreme financial hardship at the time the benefits stop, and if they have not stopped, the petition is premature, leaving the option of dismissal without prejudice, and the employee would have leave to re-file the petition when the benefits are terminated, if they are; or could leave the petition pending on the Board’s docket and have the employee contact the Board to let us know if they want to purse the petition and to amend the operative dates, so that we’re certain that the benefits have actually terminated, not wanting to go forward with the case if the benefits keep going; or whether they could take no action at all because they don’t have jurisdiction, the Board does have jurisdiction and has to address the petition at some point; the Board could do nothing for the time-being but at some point would have to schedule a hearing or figure out what to do with a pending petition, these types of cases come to the full Board and not the hearing officer; if the Board votes to dismiss the petition without prejudice, it would get pushed off into another time when it could be re-activated and it would not cause a great deal of effort or expense on the part of the employee, that they could amend the petition and re-file it after the benefits were terminated again; the posture of the case was that when the 520 weeks approached expiration, the employer wanted to file a Petition to Review which will lead to a hearing officer’s review and then an appeal from that may come back to the Board, but delaying this petition is not worth doing, it should be dismissed and allowed to proceed through the course, the employee is being paid and will be paid until November 21 or so, and so allowing it to proceed to the hearing officer level, the Board may never have to deal with it again; that the Board doesn’t want to encourage a regular practice of filing these petitions prematurely, no one is harmed by the dismissal without prejudice.
Director Koocher MOVED TO GRANT THE EMPLOYER’S MOTION TO DISMISS WITHOUT PREJUDICE; Director Burroughs seconded. MOTION PASSES 6-0.
VI. OLD BUSINESS
1.	None.
VII. NEW BUSINESS
1.	Review of Hearing Officer reappointments
	Hearing Officers Sue A. Jerome and Garry Greene
Director Sighinolfi indicated that the Personnel Subcommittee considered Hearing Officers Sue Jerome and Garry Greene, and decided to defer any definitive action on their reappointments until Members of the Board have an opportunity to meet with them if they choose, he asked that any meetings with the Hearing Officers be done fairly quickly, in large part because the reappointment date is December 31st and he wants to make sure everything is in line well in advance of that date so that by the December meeting we can make sure to have definitive votes; and asked that the meetings be coordinated through his office.
2.	2011-2012 Regulatory Agenda
General Counsel Rohde noted that the Board has received copies of the proposed Regulatory Agenda, which is an annual requirement, 100 days after a session of the Legislature adjourns, each state agency is supposed to file a Regulatory Agenda; the items listed are areas of rulemaking which you may engage in over the next 12 months, the Board does not have to do something which is on the list, it’s essentially pre-notification to the legislative committees as to what regulations might be proposed; the general theme being over-inclusion as opposed to under-inclusion and, therefore, virtually every section of the Board’s Rules are listed in some fashion; asked if the Board Members felt he had missed something, it could be included, otherwise, it would be filed with the Secretary of State; and stated that if there was an area not listed, we could still engage in rulemaking, but that would include a separate notice provision to the Legislative Council; and indicated that including the firefighter rule would be advisable.
	Discussion: Directors and Staff discussed whether a motion was required to submit it; and that if the Board was satisfied with the draft, it would be submitted after including the possible firefighter rule.
3.	Rule Chapter 5, Medical Fee Schedule
General Counsel Rohde noted that the comment deadline closed on 09/29 and that he had not yet had time to put together a formal summary of the comments, but reminded the Board that after receiving comments on the rule, it will put together a summary, grouping similar comments, and forward it to the Board, though they have received copies of the actual comments, and then the Board will need to take final action on the rule, and in doing so are supposed to respond to the comments and indicate that they are accepting, rejecting, or amending in part; his suggestion being that the Board have a special meeting, before the next regularly scheduled meeting of 11/08, for just this issue because there are probably going to be some modifications suggested in terms of cleaning up some of the items in the rule, for example, Sec. 1.03 talks about revisions to the rule which is based on language in Sec. 209 which is no longer in existence, so we’ll probably want to take that out; the plan is to summarize the comments, send the suggestions to the Board with respect to items they may want to take care of or address, and the reason that he suggests a special meeting is because of LD 1244 which repeals and replaces Sec. 209 and that if the Board does not have a facility fee rule in place by 12/31, then the fall back provision kicks in which is 105% of the average reimbursement by the provider from 3rd parties; and if the Board ultimately adopts a facility fee rule a few months later, there will be, in theory, three separate rules applying to payment for medical fees in Maine - there will be the current rule, the fall back provision, and whatever they come up with - so it’s in the Board’s best interests to move it along as quickly as possible and when the Board is done, they can vote to adopt as is, as amended, or however, the rule still has to receive approval from the Governor’s Office and approval from the Attorney General’s Office before it’s filed with the Secretary of State and becomes effective 5 days thereafter, those two processes being out of the Board’s control and not wanting to cut it too close to the deadline of 12/31 in terms of making sure we have the necessary approvals; another issue being that one of the commentators asked about training, and because the rule has to be effective by 01/01, there will not be a lot of time for training until we know if we have a rule, so the sooner we approve the rule, the sooner the Board can schedule a training; J.Rohde asked the Board to notify him either in person or via email if they have questions or concerns about any comments.
	Discussion: Directors, Staff, and Audience Members discussed how soon the summary will be completed and how soon the Board should meet; the summary being done within a day or so; scheduling a Board meeting sooner rather than later; GC Rohde indicated that he will send out the summary and staff will inquire as to Board Members’ availability for a special meeting, and didn’t believe that there were any comments which would require major restructuring of the rule; comments that the Board acted on the original draft of the rule before LD 1244 was approved by the Legislature and it’s only because of LD 1244 that there needs to be more fine-tuning of the rule, and that there will be training to make sure that people are able to use the rule the way it’s intended to be used, that once the rule is enacted, there will be some training; and that the special Board meeting would be a public meeting which would give them a better opportunity to flesh out the issues based on the comments, which were not a lot in number but some were substantively interesting.
Director S.Wilson joined the meeting via telephone.
4.	Firefighter’s presumption - draft rule
Director G.Burroughs proposed a regulation with respect to the firefighters presumption which states “For the purpose of determining whether the presumption stated in 39-A M.R.S. § 328(B) is applicable, a standard physical exam with blood work which failed to indicate the presence or condition of the type of cancer for which a presumption is sought, shall be considered as a standard medically accepted test for evidence of the cancer for which the presumption is sought to apply. This regulation applies to all pending cases in which evidence has not been closed;” and noted that a supportive document from John Hopkins has been provided, it is a letter from a physician Dr. Virginia Weaver.
	Discussion: Directors, Staff, and Audience Members discussed that Section 328-B lists 10 cancers suffered by a firefighter, employment and firefighter definitions, and paragraph 3 reads “in order to be entitled to the presumption in subsection 2, during the time of employment as a firefighter, the firefighter must have undergone a standard medically acceptable test for evidence of cancer for which the presumption is sought, or evidence of the medical conditions derived from the disease which test failed to indicate the presence or condition of cancer,” so what the rule is intended to flesh out is what the provision in the statute means; that there is no real consistent baseline testing in the state for firefighters and that there are particular hazards which are very dangerous and is a fail-safe for both the firefighters and the locales in which they work to have the baseline so they can distinguish where the cancer came from, if possible,; the idea being that the tests are done at the same time the firefighter is employed to establish a baseline whether or not they have these conditions and then if the condition arises at a later date, the presumption comes into play; if an employee has an injury and brings a claim, they have to prove that it is more probable than not that their injury is work-related, and this creates a rebuttable presumption that certain types of cancers, which have been determined by medically established research, to be common to firefighters are work-related, unless the employer is able to prove that it’s more probable than not that the cancer is not work-related and is caused by something else, so it doesn’t make it automatically work-related, it just switches the burden of proof; the statute which became effective September 12, 2009 has a requirement in there that in order for the presumption to apply, during the time of employment as a firefighter, the firefighter must have undergone a standard medically acceptable test for evidence of the cancer for which the presumption is sought, or evidence that the medical condition is derived from the disease which tests failed to indicate the presence or condition of the cancer, so this is defining the term medical test to be a regular physical with blood work because that’s what we all do, we don’t go in and have specific tests for certain types of cancers unless we have something come back from a blood test or a physical exam that indicates further follow-up is needed; that the doctor who proposed the regulation is one of the world-renowned experts on firefighter cancers and she testified before the Legislature and has been involved in several states in which several of these similar bills have been passed, and is the one who proposed this type of language which is based on what has happened in other states; the principal is a good idea, but concerns that it seems there should be a little more precision and so if there is in fact a blood test which can be identified and used, for example, in cases of non-Hodgkins lymphoma that could establish a better baseline if there is this blood test that actually looks for precursors or actual evidence of non-Hodgkins lymphoma then the fact that the test came back negative and at a later date comes back positive, the presumption comes into play, because as the rule is written a standard blood test is not definitive enough - does it mean blood cholesterol levels, for rheumatoid arthritis; that if a standard blood test comes back with increased white blood cell counts it would indicate an infection or an inflammation; that most physicals don’t include specific blood tests for cancers unless there is some sort of specific symptom or concern; and for example brain cancer can only be explicitly included through a diagnosis with a CT scan; if one is reporting symptoms, then they will start scheduling additional tests; that the PSA test is specific and is not part of a regular blood test and has to be asked for separately, and prostate cancer is one of the specific cancers; that PSA tests are included in regular testing based on the American Cancer Society’s age-based cancer screening all males of 50 years old get a PSA test along with their digital rectal exam, and both males and females are recommended to have at age 50 a colonoscopy unless you have family history, then they recommend it earlier; that this particular rebuttable presumption has been in 32 states across the country and the Professional Firefighters’ group looked extensively, as Dr. Weaver points out a blood exam with a CBC (complete blood cell count) gives you, if you have an elevated white blood cell count, an indication that something is wrong, and non-Hodgkins would give an elevated white blood cell count, so it’s an indication that something would need follow-up; in looking at other states some have no medical exams, others do, that the current proposal was made as generic as possible, couldn’t be specific because they tried to in making the legislation, that the Revisor’s office didn’t want anyone named, like the American Cancer Society or the other acceptable companies or standards which are done because if that company or the ACS goes out of business or is defunct, then the statute would have to be changed again; that rulemaking is important to this piece of legislation because there is a lot of ambiguity and there being some real issues with the process, that it would make sense instead of going for one piece, we should look to put a group together of people who are knowledgeable experts in their field and ask them to look at all factors in the legislation and come out with a complete more comprehensive rule to further define what happens with Section 328-B; some real objections to what is being suggested today, that a comprehensive look at the entire legislation would make more sense including medical experts for advice and guidance, for example when the Board engaged an expert to help with the PI threshold and other information; have the Executive Director create a balanced group to derive a solution; that there are two physicians in the state who have chimed in on the subject, one being Peter Goebel who is a physiatrist from the Ellsworth area and there is another physician from Bar Harbor; that the Portland Firefighters have had conversations with Dr. Peter Goebel who is indicating a willingness to assist in any way that he can to move the issue forward, not aware of any other Maine doctor who has chimed in at this point in time, but that the Portland FF chose originally to use Dr. Virginia Weaver at the suggestion of the International Association of Firefighters because of her long-standing association with this research, that it seems if there is going to be a panel to further look at the issue that the employer side may be looking for a physician which might be looking to refute Dr. Weaver’s belief that this is the only kind of a test, the only way to reasonably track; there being no net gain for the Board in getting into a battle of the experts, but it might make sense to have the Board see if there is a physician and an oncologist, maybe not specifically tuned into firefighters, but there are oncologists who are knowledgeable about kidney cancer, non-Hodgkins lymphoma, leukemia, brain cancer, bladder cancer, multiple myeloma, prostate cancer, testicular cancer, and breast cancer and it seems that given the state of medical care in Maine the belief that there is an oncologist somewhere in the state who could provide guidance; to figure out what the issues are with the proposed regulation, and how is this different than when you get a blood test for a life insurance policy, and if they see an elevated result, they might not sell you an insurance policy; working in power plants and having the asbestos issue, having baseline tests for lungs over the year and how is that different than the proposed regulation, and planned emergency organizations within mills and being certified HazMat and firefighter I and II requires a physical every year with a stress test, which also includes blood work; in the legislation the language of the test to show that they don’t have the cancer for which the presumption is being sought, and questions about a blood test if they are not specifically testing for the cancer how does that show that you don’t have it; that some primary care physicians go over the blood results and the amount of indicators of good health or potential problems, there is a lot that our blood can tell a trained qualified person of what’s going on in our overall health, and that it would be good for the Board to learn about that and there are indicators there in the routine physical; why there would be an objection to bringing in an independent expert to help craft a rule which will make the legislation work; concerns would be for municipality liability, once there was a baseline, it might save the municipality money if the litigation could be reduced if you have a baseline to start with; to go through the legislation and create a rule which addresses each element of the legislation; the idea of a blood test being much too generic and should be more specific; looking at the statute what else would you need, the legislation is pretty specific and only requires a medical test, and we have a letter from a physician who has done most of the research regarding these cancers and the legislature already determined that the presumption applies to these types of cancers based on Dr. Weaver’s testimony and other evidence; look at the structure, time, of the statute, being able to decide whether the presumption is being granted before making decisions moving forward; procedurally if the Board could write a rule that says when a firefighter presumption case comes up, first deal with the issue of whether the presumption is there and then deal with the rest of the case; this not being the only statute which provides a presumption in certain work-related conditions, there has been for death cases for years, the firefighters have them for cardio-pulmonary, and it puts the onus on the injured worker to provide the affidavit because if you don’t provide the affidavit then you don’t get the presumption, so the timing is obvious, you have to submit the affidavit for the presumption to apply, the presumption is the burden that the hearing officer applies in determining the case; MMA insures approximately 10,000 firefighters throughout 450 municipalities which a large percentage have volunteer and full-time firefighters, which do a great service for our towns and taxpayers; there are things in this piece of legislation which need to be looked at other than subsection 3, other terms which can be defined, such as prevalent in section 7; that when the affidavit has to be supplied is an important part because both parties need to know whether or not they are operating under the presumption, it has to be submitted but it doesn’t say when, is that at the close of evidence, at the start of the case, what has to be submitted along with the affidavit; the rule which says medical tests have to be done, do they have to be supplied, if so when and in what form; a lot of points for discussion in the proposed rule which will benefit both sides to get some clarity and some definition around some of the terms going forward; subsection 7 of the statute reads “in order to qualify for the presumption under section 2, a firefighter must sign a written affidavit declaring to the best of the firefighters knowledge and belief that the firefighters diagnosed cancer is not prevalent among the firefighters blood related parents, grandparents, or siblings,” reading the legislative transcript and not seeing a discussion about the word prevalent, and whether the definition would be what is defined by the dictionary given its common meaning; recorded transcripts of legislative sessions is floor debate and the committees are not recorded; the pleasure of the Board to put together a subgroup which includes people from the firefighter community and the municipal world and try to fine-tune the statutory provision; that the more people’s input, the better rule which will be crafted; to establish baseline testing doesn’t have to be as complicated as everybody makes out to be, because the presumption and the law are going to take their course between the attorneys, municipalities and insurance companies; that when an employee is hired in some fields they are given a post-offer physical, and the problem in the way the statute is written is that you have to be an employee at the time you establish the baseline, so a post-hire pre-employment physical would be pre-employment, and is sort of a glitch in the statute; that the firefighters have had hearing tests done as a baseline to establish hearing loss for a firefighter because they listen to sirens all day and go into burning buildings, but then the standard changed, so set something but then the standard changes, what next, if the American Medical Association comes back and says the cancer ticker is now this level of cell count, but the Board had set it at X, they will have to revise the rule, it will be a moving target, that the firefighters groups try to do a lot of pre-emptive testing, do pre-employment tests apply, where is the record; there is a Law Court decision which held that an employee who was injured taking a pre-employment physical is an employee, so if you are given a physical before being hired, that would count so the employer can do as many tests as they want to and how much money they want to spend, but if they don’t, there’s at least a baseline based on what everyone has, a pre-employment physical and blood work; it’s important to point out that this is a one-time test, not a yearly or every five or ten years, it’s one time while employed so shouldn’t the standard be a little higher than a routine test, because there is specific testing which can be done for a lot of these types of cancers; and needing to consider the one-time aspect for when you set the bar for where the testing needs to be; and what other tests, besides prostate and colonoscopy, are out there; that the professional firefighters group has done extensive research and submitted extensive data and brought the preeminent occupational physician to testify, and worked very hard on this legislation and the opposition was MMA, and concerns about not going back and redoing the whole law; that the law has been passed and now we need to look at a specific item; the implication being that there are other things within the legislation that cause concern, but the law is already passed; the term physical is not limited to that, it’s going to involve questionnaires, have you had this, this, and this, and if you check off something then the doctor is going to follow-up on it and depending on what you say and what they think the severity of it is, they are going to send you out for other tests, so physical is going to include asking whether or not you have symptoms which are associated with different cancers, and the blood work is to pick up things which are silent; if the testing and blood work indicates other problems, the doctor would send you out for other testings and whether the other tests are included as part of the presumption.
Director Wilson MOVED TO CREATE A TASK FORCE REGARDING FIREFIGHTERS PRESUMPTION RULEMAKING; Director Koocher seconded. 
(The Board caucused at 11:11 a.m. and reconvened at 11:24 a.m.)
	Discussion: Directors, Staff, and Audience Members discussed a point of order regarding the proposed draft rule and a need to address the pending motion to propose the rule before making a motion to change anything; that the motion was reading the draft rule and sending it out for public hearing and comment and at that point all of the discussion will be held; that the Board cannot adopt rules themselves, it would have to be reviewed by the Governor’s Office and the Attorney General’s Office.
Director Burroughs MOVED TO PROPOSE THE FIREFIGHTER PRESUMPTION RULE AS DRAFTED; Director Rivard seconded.
	Discussion: Directors, Staff, and Audience Members discussed the objection to the proposed rule, bearing in mind that the Board cannot adopt a rule until after a public hearing and comment deadline has been held to obtain comments from the public on both sides of the issue, which will come to the Board with their comments and experts and then if the Board needs a panel put together, they will do so; being specific only to item 3, not looking at the whole rule as a presumption, just one portion and limited to one portion; that WCCC and MCSI 90 percent of their members have no concern with the issue because they don’t have firefighters, but that the MMA is a member of both groups and has some concerns; that the better process would be to look at the statute comprehensively and do rulemaking on the statute as opposed to a piece-meal rule and then maybe more piece-meal rules; in the way that the Board has dealt with a lot of areas of law and rulemaking, there have been stakeholders groups and the Board has received input from those groups and formulated the proposed rule before it goes out for public comment, the 14-day rule being an example, and that here there is one interest group coming to the Board with expertise from their expert, who is probably paid a lot of money by their interest group, to the extent the Board is going to rely upon medical experts, there should be a neutral oncologist that the Board can ask questions in this area of, instead of relying upon the expertise solely of one side; it would be best to draft something using a stakeholders group before going out to public comment; that rule as written addresses what needs to be addressed in terms of implementing the statute, but when you consider a pre-employment physical would include the baseline test being discussed and perhaps the rule could be amended to make clear that a pre-employment physical qualifies as an exam during employment, and if that is done, the Board doesn’t need to say what the tests are because every employer defines what they use as a pre-employment physical and what screenings they include which gives the MMA members the full authority and range to decide what they want to test for to assure that all the screening which is reasonable is done, it’s a perfect way to implement the statutory provision which the Legislature has given to the Board to implement; going back to the whole process at the Legislature, it doesn’t happen in two days, there was a long hard battle which produced physical evidence through doctors, studies, a mound of evidence which was complimented by Representative Cushing on the amount of work which was done by the Professional Firefighters to bring it forward, MMA did not bring one physician forward; here we are again looking at this and it feels like going back and trying to rewrite the legislation, the opportunity to bring forward testimony and refute medical evidence was there, and it didn’t happen, it’s very narrow to look at the rule for what it is, and whatever the Board decides is there; there are only one or two people here today who were involved in the process; that pre-employment physicals is one that is a condition of passing to be employed, but you can’t just test for everything, it has to be related to the particular job you are going to do and your capacity to do the same, so we may be confusing that issue; now that this is on the table, supporting MMA and WCCC and MCSI’s position about doing more work about whether the blood tests are probative and meaningful and can’t take one position that it’s a lot of work, and management may not have the comfort level to know that this is the opinion which should be adopted; that a pre-employment physical can cover anything an employer’s doctor wishes to cover, you can’t refuse to hire someone based on a pre-employment physical which shows, for example, that you can’t write with your right hand unless it’s required as part of the job, or you can’t make a decision to not complete the hiring process unless there’s a problem that shows up in the pre-employment physical related to the employment; not saying this should be used to screen people from employment, but it would potentially screen someone from the benefit of the presumption, that’s all it would do; that the number one place to get mesothelioma is the shipyard, if they did a pre-employment physical and were tested for mesothelioma, they have a right to do that, whether or not they hire is another story, and what the Board is establishing is a baseline and that’s all the proposal was meant to do was establish a baseline testing which will go toward a presumption and the burden of proof later, if something comes up; and make this available for all of the firefighters who do us the service every day of doing what they do; setting a guideline is only part of the story because for years to come these cases are not going to be about testing and employment that’s occurred from now going forward, it’s going to be about what happened in the past, past employment and what tests were done and not done, because what we’re seeing now is cancers diagnosed and the claim being that past employment caused them, so the guidance of what’s going to be tested going forward is only part of the story; if something happens on this rule today, that there may be supplemental rules which deal with other provisions within this statute, the feeling that there needs to be a more expansive, all-encompassing rule, it’s not a small subsection, there are a lot of subsections to it and a lot of issues there which need to be discussed; that there was much discussion relating to this issue in front of the Legislature, and we are not having the same discussion here; that the professional career firefighters feel that there is a microcosm happening here which is similar to what’s happening in Washington, that this kind of open forum is supposed to be designed, in this democracy so that we hear each other, not to draw lines in sand before walking through the door; that the choice to bring forward the rule was because there was a Hearing Officer which had a case before them and said I don’t really know how to proceed because they didn’t understand the ambiguity of this particular section, so there are quite a few cases filed out there of firefighters who are dying of cancers today, to choose to form a committee which could taken six months to come out with a proposed rules, puts their lives six months more of waiting to know whether they or their family are going to have any benefits which is unconscionable; that the firefighters group has been discussing the proposed rule with the Executive Director and the Labor Members for eight to nine months just to bring it to this point in time, so implore the Management representatives that this is a change which is needed for the people out there today, and is to address an ambiguity, it would help the hearing officers to more easily decide a case that’s on the table today, that it is not appropriate to open up the entire piece of legislation which created the subsection at this time because MMA or anyone else on their side would not have initiated changes to section 7 had this not come about.
Director Wilson MOVED THE QUESTION; Director Burroughs seconded. MOTION PASSES 7-0.
The Motion being “TO PROPOSE THE FIREFIGHTER PRESUMPTION RULE AS DRAFTED.” MOTION FAILS 3-4 (Directors Koocher, Sammons, Wilson & Chair Sighinolfi opposed).
	Discussion: Directors, Staff, and Audience Members discussed it not being a matter of management against anyone, not being against protecting the firefighters, there is no question they are subjected to insidious elements, but it’s too broad to vote for at this time, there’s no definition of standard blood test, that the last sentence is troublesome; but would like to see something more detailed, more cooperative; that this all seemed to promulgate as a result of ambiguity that the hearing officers were facing, the rule as structured may cause more ambiguity and if we can eliminate that ambiguity going forward, we’ll have a better rule and will perhaps serve the purposes even better; addressing the suggestion of putting together a task force and working on better defining the proposed rule; being in favor of a committee if it looks at paragraph 3 and not under the Board’s umbrella to go out to try to fix any problems if they haven’t been brought to them; that the Board’s job is to deal with rulemaking, that MMA has brought forward issues with other parts of the law that they would like to have looked at, and why the rulemaking can’t be looked at; having heard that there are injured workers who are waiting and hearing officers who feel that they are not able to proceed with their work as-is, so a narrow focus and a time-limited period to complete the work, that the more it is dragged out and no time limits set; interested to hear if the hearing officers are only stumped on section 3 or if there are other elements which are causing them to pause; that the Board can’t interfere in the hearing process; that this regulation was first proposed to the Board in the summer of 2010 after the legislation was passed, and got put on the back-burner because of the medical fee schedule and then came up again in March of 2011, so it has been around already for over a year, that two firefighters have died while this has been pending before the Board; if the Board were to put together a group which limited its consideration only to subsection 3 of Section 328-B, that would not preclude parties at a later date from dealing with other provisions.
Director Deabay MOVED TO PUT TOGETHER A STUDY GROUP LIMITED TO SUBSECTION 3; Director Burroughs seconded. 
	Discussion: Directors, Staff, and Audience Members discussed getting the group to get something to move forward on this particular issue; and that the Executive Director would put together the study group which would include a representative from the firefighter’s group, from the medical field, someone from the MMA, and a representative from each side of the Board, and to keep the group as small as possible to make it easier to get through.
MOTTON PASSES 5-1-0 (Director Wilson opposed; Chair Sighinolfi abstained).
	Discussion: Directors, Staff, and Audience Members discussed how to determine which physician would be included in the group, that it should ideally be an oncologist practicing in the State of Maine, who is truly an expert in the diagnosis and treatment of these cancers, if possible; preferences being that one would check with the firefighters before making a decision; that there are experts in the field that are not necessarily experts in cancers associated with firefighters; but we know what the cancers are and what the etiology or the cause of the cancer isn’t particularly important; that theses 10 particular cancers all have triggers which are related to the firefighters occupation and four of them are considered probable that have a higher rate in firefighters and the other six have a just slightly lower than average, that’s why these 10 and only these 10 cancers are in the legistation; establishing a baseline, the baseline being what’s critical, not the exposure in the post-development of the cancer so looking at someone who is expert in the diagnosis of these cancers, it doesn’t matter how they get it, looking at the baseline; people who are not firefighters get non-Hodgkins lymphoma; that similar bills have passed in 38 states and they have dealt with this issue, that Dr. Weaver is familiar with all of these because she has already dealt with it, and it would be recreating the wheel to pick an oncologist in Maine who has no expertise and no contact with any of these bills; the issue being what is the testing which is done on day one, not trying to make a diagnosis some time later, so if someone is truly expert in the diagnosis and treatment of kidney cancer, non-Hodgkins lymphoma, colon cancer, leukemia, etc. and that’s the kind of expert that you want and they don’t necessarily have to be focused only on treating a certain occupational group; but they have to take a test that can be paid for, some oncologist that says the gold standard for doing a test for non-Hodgkins lymphoma is X, then you might as well throw out the whole statute; up to the group to say to the physician what is the range, what is the minimal testing which can be done and what’s the gold standard, with firefighters as part of the group, it’s going to be something they suggest, and that cost is a huge issue in the this endeavor and to not get involved in agreeing to some kind of testing which is far beyond people’s ability to pay; that the employers are going to be determining what tests are needed as the Board will not be mandating testing, only a baseline, what the employers do for tests is up to individual employers or employees.
5.	14-Day Rule revision
Director Sighinolfi reminded the Board that a 14-day rule group was established, including two people from the employer/insurance community, two people from the employee community, and himself; they met several times and the last time they met he submitted to the group the proposed draft rule in front of the Board currently, it was not warmly received by anyone, his sense that the employee community would like to not change the rule, and that the employer/insurer would like to completely eliminate the 14-day rule; following up on Justice Levy’s comments in the Doucette case, the Executive Director felt that the current rule led to draconian results, while being fully cognizant of the fact, from his discussions with lots of people in addition to the four members of the committee, that there are insurance carriers and others out there who simply don’t do what they are supposed to do in a timely fashion and that we benefit from some kind of hammer over their heads; as a result, the idea of a 14-day rule makes a certain amount of sense, but a $140,000 windfall for a mistake which was a couple hours late does not make sense; so on page two of the proposal the changes are highlighted by underlining, that this rule in the proposed form was discussed with all the hearing officers; that on the back of the page is the draft rule as it would be in final form; so in paragraph two it says “notice of a claim must be provided to an individual designated to receive notice consistent with 39-A M.R.S. § 301, which is the provision in the Act which deals with notice of an injury, and notice of a claim would essentially be given to the same kind of person, a supervisor or someone designated by the employer to receive notice, or to the employer, employer’s insurance carrier at an address registered with the Bureau of Insurance,” all employers in the state of Maine are obligated to register addresses; concerns, in talking to the hearing officers and others, about claims being sent to places far and wide where people are not knowledgeable about Maine workers’ compensation and they end up getting petitions and don’t know how to process them, stories about claims being asserted to people in the work place that are not the kinds of people who typically receive notice of claims, and, as a result, they didn’t know how to deal with them; in paragraph three it’s not the date of incapacity, but rather from the day the claim is made, in the case that the Law Court most recently dealt with the claim went back four and a half years, that problem resulted in a penalty of $140,000, if this rule were applied to the facts of that case, it would have been a 15 day violation as opposed to a four and a half year violation; and in that paragraph struck some language and then added “the employer may discontinue benefits under this section when both of the following requirements are met,” clearly indicating that the employer files a Notices of Controversy AND the employer pays benefits from the date the claim is made; and finally, “this rule applies to all dates of injury and all pending claims,” which is not that dissimilar to the language just considered relative to the firefighter presumption which read “this regulation applies to all pending cases in which the evidence has not been closed,” which is another way of saying the same thing.
	Discussion: Directors, Staff, and Audience Members discussed that paragraph number two leaves out that in many older cases, especially for asbestosis death cases, you are trying to find employers which are no longer in existence and have been bought and sold three or four times, in a lot of the cases the insurance companies have changed their names or are no longer in existence, there also being problems with the Board getting the information, what if there is no employer or what if the insurance company is not on file, then the 14-day violation would not happen in those circumstances because to the extent that it’s a problem for the employee, it’s more of a problem for the carrier, but if you track down the insurance company and they are not on file or registered with the Bureau of Insurance, and that’s where you send it; there is supposed to be someone on file with the Bureau in all cases, but if they are not still in business, there wouldn’t be; if you find out that the name of the employer which they were working for, for example Scott Paper which was bought by Kimberly Clark, Scott Paper is no longer in existence and Kimberly Clark may or may not be doing business, depends on which corporate entity; if you find out where the general headquarters are, which is consistent with the rules of civil procedure, and that’s where they are served, that should be sufficient, because the insurance company is not registered with the Bureau of Insurance, so an employer or insurance company can intentionally try to avoid being filed against by doing that; in the hypothetical, would the people at Kimberly Clark know what they have when they received a petition for award of compensation; and to put some language on petitions, not all that dissimilar to language which appears on a civil summons, which says that failure to respond to this in so many days will result, in the case of a civil summons it says something to the effect that there must be an answer filed within 20 days, on all petitions for award, but the statute says they don’t have to answer it; concerns that it would be conceivable to someone who doesn’t have a clue what it is and they fuddle around with it for more than 14 days and they end up owing a bunch of compensation; to the extent that it’s unfair to the employee, it’s equally unfair to the employer; why would that be any different than employees who don’t know that they have to give notice within 90 days, ignorance of the law is not an excuse for employers or employees, for employers it should be even less; it not being the current employer, but a subsequent employer who has no personal responsibility on the claim, but if they purchased the corporation, the corporate entity continues; often the purchase includes the assets, but none of the liabilities and are not purchasing the entire corporation, only part of it; that these kinds of cases generally happen over a period of time, and the employee goes from employer to employer over their entire career and are dealing with things that happened 15-30 years ago, which is obscure at this point, at the end of the day what happens is that petitions are filed against multiple employers and they go to different offices, and if you serve 10 of them probably seven of them have potential 14-day rule violations and no one knows what’s going on; why it would be fair not to have 14-day rule violations is that they still have the claim, it still goes forward on its merits, it just shouldn’t be a default situation because someone didn’t know what to do with a petition; that Fairpoint Communications bought Verizon’s interests in Maine, New Hampshire, and Vermont, who had purchased Nynex’s interests, who had bought Bell Atlantic’s interest, and bought the assets but not the liabilities and are not liable for the workers’ compensation claims of the previous employers, but if Fairpoint received a petition which listed Bell Atlantic, they wouldn’t know what to do with it because Fairpoint was not the employer of record when the employee was injured 8-15 years ago; having 35 year employees who have been through six telephone companies in the state of Maine, which are in the same building that they were 35 years ago, the only thing that changed was the name on the building; the petition would likely go to the corporate attorneys who would probably have no idea what to do with it; that the better people to be served are the carriers because they typically have someone to step in in those situations; if you are not the employer and receive a petition, you have no obligation to file anything anyway, only the employers have obligations to file a Notice of Controversy; if you go around the state and poll human resources offices and asked what was the nature of the transfer from one company to another, that 99% would have no idea, if you have a question, file a Notice of Controversy, then the Board schedules it for mediation; that an employer cannot now file a Notice of Controversy because it has to be filed electronically by an insurer; moving on to number three it changes the wording of the statute, which the Board cannot do, the statute states that “a first payment of compensation for incapacity under Section 212 and 213 is due and payable within 14 days after the employer has notice or knowledge of the injury or death,” and incapacity was put in there to clarify that you have to file it within 14 days of when the incapacity occurred, rather than the injury, there is no way to say that the term injury means claim, but the rule does not have to be identical to the statute as long it is not more than the statute; but if it changes the wording of the statute, as found in the Lydon case, it’s not appropriate; that the proposed language is less than the statute so the rule should be okay, that rules can be less than but not more the statute; and to equate number seven with the firefighter is disingenuous, that the Board rule as existing was unanimously passed by the full Board back in 1995 and people have relied on that and have existing claims which the Board would now be going back and take away by changing it, and there is a potential for conflict of the rules for members of the Board who may have represented people who have potential claims and will get a windfall by not having to pay it anymore, or by some of the employers; that the rulemaking process will take months and it may not actually impact on any cases which are presently pending, but it could have impact on cases, that the Doucette case went back 5 years, so there could be claims where the employers, people who represented them, or insurance companies which would get off the hook based on the proposal, and that there may be ethical issues here; that the employers/insurers agree that no one is completely happy with the proposal, but if the groups were to look at this rule irrespective of the present rule, they would probably say it’s not a good rule, for a variety of reasons, most notably that any rule which creates a substantive liability based upon the filing or non-filing of a piece of paper or electronic filing on time is unfair, and what’s happened in Maine is that this has become sort of the norm in the workers’ compensation system, because there was the early pay system from 1984 to 1992 which said that in the statute if you didn’t file something within 44 days you bought the claim and had to pay all the benefits claimed and you bought the injury, to have a default of that nature goes way too far; that the rule which came about in 1994 was after the Legislature had repealed the 44 day rule, and to in effect it by rule was misguided and is unfair, and this proposal keeps the substantive liability for late filing, so in general the employer/insurer side opposes it, but on the other hand, looking at it relative to the status quo it’s an improvement; specific points they have a problem with keeping intact the interpretation of the rule that you have to respond to a petition with a notice of controversy, and if not or the claim is not paid within 14 days, then you have a liability under the rule; the reason for the rule being that claims should be going through the dispute resolution process, and to happen quickly, and that petitions are not required to be responded to by statute, and automatically go to mediation, so the reason for the rule doesn’t exist as the petitions will go to mediation anyway, so to require more notices of controversy in response to petitions is unnecessary and floods the system, that by the time petitions are filed the parties know there is a dispute; that the proposed rule will go a fairly long way in avoiding some of the windfalls as seen in Doucette, but not completely because there could still be cases where the dispute will be when I got laid off two years ago, I said that I was leaving because of my injury, and there might be a dispute about that, and if it’s found that there really was a 14-day rule violation two years ago, you can have a retroactive award because the claim was made two years ago; there’s a little confusion in section two using the word designated which can get a little confusing because in Section 301 it talks about notice being given to certain people within the employer or someone designated by the employer, perhaps better language could be “to whom notice is allowed to be given,” or something similar; endorsing an excusable neglect or substantial injustice standard to give an excuse if the notice of controversy isn’t filed on time, for example in the Doucette case; if there is going to be such a severe penalty, the substantive liability for not filing a document, there should be discretion to excuse it, for example, in the civil system there are defaults for not filing an answer to a complaint on time, but there is also a civil rule about getting relief from the judgment based on excusable neglect; an important point that there is an ongoing problem in the system where payments are made, either within 14 days or after, paying what the insurer or employer believes was everything claimed, and when getting to mediation and/or hearing what’s discussed is that you didn’t quite pay the whole thing, the average weekly wage is off by a few dollars, the compensation rate is off by a few dollars, missed the period of disability by a few days, and there are rulings out there that if you don’t pay at 100% the way in retrospect it should have been paid, there is an ongoing 14-day rule violation, which creates an ongoing default, and this proposal doesn’t do anything about that, so that we could have language that says things like if a payment is made to cure a 14-day problem, and the payment pays substantially the benefits claimed based upon the information or a good faith payment is made based on an average weekly wage which is reasonable based upon the information provided, that should be a cure of a 14-day rule problem; to have the ongoing exposure because it wasn’t paid, in retrospect, exactly the way it should have been paid is a problem; how the language would work in regard to subsection 3(b), that the employer pays benefits from the day the claim is made, if it is later determined that the average weekly wage/compensation rate used to compute the payment due was incorrect, and the amount paid was reasonable and based on information gathered at the time, the violation of Rule 1.1 is deemed to be cured, which takes care of most of the problems; having heard horror stories from defense counsel who tell about a case where someone missed a day from work four years ago and claimed workers’ compensation benefits and a year ago were laid off and make a claim back suggesting that the 14-day violation really began when the 1st day was missed some four years ago; it seems that’s a curable kind of problem with education of people who receive notices of injuries and claims; that the legal community can go a long way towards training people that when claims are made to act on them promptly, and if it looks like someone is making a claim, don’t dance around the issue, but clarify if they are making a claim for workers’ compensation benefits; that the hearing officers’ concern about excusable neglect is that they don’t want to get into the whole thing of what is excusable neglect, for example if the adjuster is supposed to be responding to these things and has some personal issues going on and is not feeling quite herself and as a result 14 days comes and goes and the claim isn’t responded to, you are dealing with an employee who is not getting a paycheck and who, in many instances, is living week to week, there needs to be a backup to ensure these claims are promptly responded to; that the hearing officers don’t want to get into all of the subjective scenarios which could develop; that there are many scenarios – it’s day 14 and there is a massive power outage, a storm shuts down the offices because of a blizzard; that the insurance company sometimes doesn’t learn about the claim until day 12, all that excusable neglect does is give you an opportunity to say to the hearing officer there were things which were completely beyond our control, it doesn’t get you off the hook entirely; that the third party administrators have control over when their employees are out sick because there are other people they can call upon to perform the work, but it leaves a door for the hearing officer to make a determination as to whether it is reasonable; and that insurance companies have been criticized by the Board for filing NOCS too early before they have all of their information; that a number of people have stated that if you don’t listen to history, it’s bound to repeat itself, and historically it’s important to look at where the rule came from, that there was a big problem with claims not being paid timely, and as a result, the Legislature promulgated an early pay system in 1983, who understood at the time it was being passed that a default was going to result and not only a payment of a one-time penalty, but also you bought the claim; that the circumstances were pretty dire to hold insurance companies to the standard of buying the claim and paying a penalty, so the Legislature enacted the current legislation in section 205, some hearing officers interpreted section 205 consistent with what the plain language says, that you have to pay benefits within 14 days periods, so if you don’t pay it, that means you have to pay it; some hearing officers interpret it to say you have to pay within 14 days, but it doesn’t say what happens if you don’t pay it; as a result of that, some hearing officers decisions said that the early pay system is still well and alive in the current statute, some said it’s not; management/labor got together and hashed out a true compromise of making a one-time payment from the date of incapacity, and it was a unanimous vote in 1995; now the agreement which was made back in 1995, because of one case which happened in the year 2010, 15 years later, people want to throw the whole thing out the window; at the recent Workers’ compensation summit, there was a big presentation about collaboration, teamwork, working together; the decision has already been made, the compromise was made back in 1995 and because of one case that’s got everyone upset because of one circumstance of a $140,000 claim and they want to throw the whole thing out the window saying the deal that was made is no longer valid and we are not going to honor that deal anymore, when equally you have injured workers who don’t give notice within 90 days and have their whole case thrown out; that the injured employees side would like to change the rule to go back to the early pay system but that’s going to happen, that recommendations could go to the Legislature, that the Board has been tasked with making recommendations regarding LD 1571; the gamesmanship claim is usually an excuse when a notice of controversy has not been filed, when the employee files a petition and sends it to the local store where the employee is employed, and then is called out because they should have filed the petition at corporate, but when you send it to corporate they claim you should have sent it to the local store, because out of state people are not aware of the rule requiring filing of a notice of controversy within 14 days; the only case brought to light was where the insurance company knowingly underpaid the gentleman 50% of the compensation which was owed, not a situation where there was an innocent mistake; in the Bridgeman case in March of 2003 there was an uproar and in the body of the case, the Law Court suggested in the dissent that the Board do something about the rule because it’s unfair, but that the majority of the opinion said the rule was fine, they had an opportunity to strike it down as being inconsistent with the statute and they didn’t; this came about after Doucette last year; that the Legislature couldn’t get rid of the rule, in Doucette the Law Court talks about the fact in Bridgeman they suggested something should done and the Board did nothing, Chief Justice Sauffley, who was the architect of those comments; to say that the Legislature repealed the 44-day rule is not being up front because the entire Act was repealed, and the Law Court said, in the Caron case, that they’re going to assume that the Legislature is aware of their prior case law and unless the Legislature has explicitly stated that it’s not to be followed, they’re going to continue to apply that, as they applied a prior in interpretation in 1988 to an injury after 1992 addressing that same argument; that the genesis of the 14-day rule, having read through the Board minutes from the period of time when they discussed the rule, copies of which the 14-Day Rule Work Group have, was that cases were not getting before either the troubleshooters, mediators, or hearing officers and as a result cases were hanging out without being decided, and the suggestion was that if there is a rule that requires if they don’t do it there are penalties, that would make people move more quickly and that’s ultimately what the rule was intended to do; in reading through all of the minutes, it doesn’t appear that anyone at the Board envisioned that there would be a case where someone was going to make a claim retroactive back a year to four and a half years; the principle of the rule is a good principle, that insurance companies should have their feet held to the fire, but they should not receive the death penalty for jaywalking which is what Doucette was, a very minor infraction and they got penalized $140,000, which does not do the State any good, it doesn’t do injured workers, other than Doucette, and doesn’t do the business climate in this state any good at all to have people come in to the state and think if they miss a very technical rule, that they will end up with these kinds of penalties; the statute defines the 14-day violation, in paragraph 1 states except if there is an ongoing dispute you have to pay, and paragraph 2 says you have to pay within 14 days after notice or knowledge and you have to pay all accrued benefits; this rule would not eliminate that language, the statutory provision is absolutely viable, what it does is not allow an award all at once for something which could conceivably be a back benefit; that the employee is not harmed by the present proposal, their case is still alive, their case is still well, they can prove their case on the merits; on which all accrued benefits must be paid, if the hearing officer says yes, it’s a compensable injury, they are awarded benefits all the way back; Section 313 paragraph 1 says that benefits must be paid if there is no ongoing dispute; some cases which were discussed in the group, people received petitions and they had no idea what it was all about and they can’t dispute something which they don’t understand; if you receive a petition which alleges a claim, as a human resource professional, you should know what it is and what to do; if an employee doesn’t give notice within 90 days because they don’t know that requirement in the law, they lose their case; suggestions for a legislative change of that rule, making a corollary change of the rule that you are not entitled to receive benefits during the period of time when you didn’t give timely notice, but once you do, you can; that the mission statement of the Act is to be fair to both employers and employers, that the Doucette case was not a fair treatment, and when talking about accrued benefits, having reviewed the minutes, and talking about the Board struggling with the way the benefits have to be paid and there was a presumption that there was actually a claim with merit; there have been situations where there’s no medical reports, no incapacity, so the language “from the period of the claim,” when the claim is made, is helpful because when you are making a claim you are asserting that you have an incapacity, accrued benefits is vague; having had in depth discussions with former Board member Tony Monfiletto and receiving training from him on Section 213 and the medical fee schedule, but this subject was never an issue, at the Comp Summit this year, Doucette was tried seven more times in different seminars and it just keeps coming up as one broken case that threw the whole thing into disarray, is the rule really broken when it’s only one case; that only one penalty is taking up all of this time of the Board when it was painstaking for the Board when they alternated Chairs from Management to Labor year to year, no Executive Director at the time, they compromised to make the rule it was a good job well done; assertions that it’s not an only case, but Doucette was the only case which rose to the level of being ripe to bring to the Law Court, because most cases were paid because they felt their arms were tied and didn’t want to risk a penalty; at mediations the first thing which is looked at is there a NOC, so people are paying claims just to prevent them from continuing, even though it’s not a claim with merit, or the AWW might not be calculated correctly, or notice is an issue; whether multiple employers are having the same issue or whether it’s one individual employer who is having cases fall through the cracks; in the Doucette case, the adjuster tried on day 10 to file a NOC; that one of the 14-day violations cost the City of Portland, a self-insured entity with Maine Municipal as a TPA, over $12K and change, that the employer wanted to fight the case, and the employee in this case asked what the check was for and was told that he was entitled to this money as a matter of law because someone missed a decimal point, in an honest mistake, the employee wanted to give it back; it was a $12,000 violation but wasn’t worth spending thousands of dollars to fight in front of the Board; that there are more out there and a lot of employers out there are paying what they would call “good money” for honest errors and the employee did not suffer in this instance; if the employer or insurer has a track record of mishandling claims, then it’s fair to penalize them; that companies cannot afford a 14-day violation of $10,000 for a decimal point being in the wrong place; that Fairpoint is just out of bankruptcy after being in it for two and a half years, they just laid off 300 people; scrutinizing every single decision that a TPA makes takes a lot of time and the company might as well bring claims in house and get the staff licensed; from MEMIC’s perspective, they do see these cases and their attorneys factor in cases on a weekly basis, so it’s not that they are unusual; that the proposal is better than the rule is today, that something to consider, in talking about the history of the rule, this rule was instituted before the advent of the MAE Program which is very active in doing the things it’s doing to make sure that insurers and employers are acting well and within best practices, so some of the things seen back in those days don’t happen to the same degree, so the cases which you are catching now are the things which are very technical small errors, decimal points, a transmission that didn’t occur, and those things ought not to be the death penalty for jaywalking, it’s a cost driver, and regarding excusable neglect is there a place for a cap on the penalty for this kind of violation, graduated in some way to a certain number, that there is a big penalty for a pattern of questionable claims handing and those are the people that you want to find out are bad actors within the system; that there might be some improvements upon the current proposal as well.
Director Sighinolfi handed out one additional change that he made last night and asked people to review it before a vote was taken on the proposed draft rule.
(The Board broke at 12:45 p.m. and reconvened at 1:00 p.m.)
Director Koocher MOVED TO PROPOSE THE DRAFT 14-DAY VIOLATION RULE AND SEND IT OUT FOR PUBLIC COMMENT; Director Sammons seconded. 
	Discussion: Directors discussed the Doucette case and that Board members heard today that apparently there is quite a bit of issue about late filings or a decimal point being in the wrong place and there’s an ongoing issue regarding the 14-day rule because either the queue ate my homework and it didn’t get to the Board in time, or they waited until midnight to file it and it didn’t get to the Board until ten minutes after midnight, and that instead of trying to rewrite the entire rule, that training in the community would be helpful for people to understand the way it’s supposed to be filed and filled out and not to throw out the baby with the bathwater; that the rule has been in place for years and years, it was a consensus decision which came about because of a rule which management didn’t like and now they want to change it; that it appears to be a training problem, a problem that someone doesn’t understand how it works if they are putting the decimal place in the wrong place and that rule doesn’t need to be changed, just need to change the way people work the system; and that the Board can offer training in this area if there’s a need.
MOTION PASSES 4-3 (Directors Burroughs, Deabay, and Rivard opposed).
VIII. ADJOURNMENT
Director Burroughs MOVED TO ADJOURN; Director Koocher seconded. MOTION PASSES 7-0.
Director S.Wilson concluded her participation in the meeting.
The meeting formally adjourned at 1:06 p.m.

IX. PUBLIC FORUM
Chair Sighinolfi called the Public Forum to order at 1:11 p.m.
After reading the Board’s Public Forum procedures, Chair Sighinolfi inquired of participants if they would like to address the Board on any issues.
No public participants spoke.
The Public Forum formally adjourned at 1:12 p.m.
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