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TITLE 3 §956. PROGRAM EVALUATION REPORT
TITLE 3 §956. PROGRAM EVALUATION REPORT

1. Report required. Each agency and independent agency shall prepare and submit to the Legislature, through
the committee of jurisdiction, a program evaluation report by a date specified by the committee.

[ 1995, c. 488, §2 (NEW) .]

2. Program evaluation report; contents. Each report must include the following information in a concise but
complete manner: ’

A. Enabling or authorizing law or other relevant mandate, including any federal mandates, [1995, c. \
488, §2 (NEW).]

B. A description of each program administered by the agency or independent agency, including the following
for each program:

(1) Established priorities, including the goals and objectives in meeting each priority;

(2) Performance criteria, timetables or other benchmarks used by the agency to measure its progress in
achieving the goals and objectives; and

(3) An assessment by the agency indicating the extent to which it has met the goals and objectives, using
the performance criteria. When an agency has not met its goals and objectives, the agency shall identify
the reasons for not meeting them and the corrective measures the agency has taken to meet the goals and
objectives; [1995, c. 488, §2 (NEW).]

C. Organizational structure, including a position count, a job classification and an organizational flow chart
indicating lines of responsibility; [1995, c. 488, §2 (NEW).]

D. Compliance with federal and state health and safety laws, including the Americans with Disabilities Act, the

federal Occupational Safety and Health Act, affirmative action requirements and workers' compensation;
{1995, c. 488, §2 (NEW).]

E. Financial summary, including sources of funding by program and the amounts allocated or appropriated and
expended over the past 10 years; [1995, c. 488, §2 (NEW).]

F. When applicable, the regulatory agenda and the summary of rules adopted; [1995, c. 488, §2
(NEW) . ]

G. Identification of those areas where an agency has coordinated its efforts with other state and federal agencies
in achieving program objectives and other areas in which an agency could establish cooperative arrangements,
including, but not limited to, cooperative arrangements to coordinate services and eliminate redundant
requirements; [1999, c. 661, §1 (AMD).]

H. Identification of the constituencies served by the agency or program, noting any changes or projected
changes; [1995, c. 488, §2 (NEW).]

1. A summary of efforts by an agency or program regarding the use of alternative delivery systems, including
privatization, in meeting its goals and objectives; [1995, c. 488, §2 (NEW).]

J. Identification of emerging issues for the agency or program in the coming years; [1999, c. 661, §1
(AMD) . ]

K. Any other information specifically requested by the committee of jurisdiction; [2001, c. 321, Pt.
A, §1 (AMD).]

L. A comparison of any related federal laws and regulations to the state laws governing the agency or program
and the rules implemented by the agency or program; [2001, c. 495, §1 (AMD).]

M. Agency policies for collecting, managing and using personal information over the Internet and
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nonelectronically, information on the agency's implementation of information technologies and an evaluation
of the agency's adherence to the fair information practice principles of notice, choice, access, integrity and
enforcement; and [2001, ¢. 495, §2 (AMD).]

N. A list of reports, applications and other similar paperwork required to be filed with the agency by the public.
The list must include:

(1) The statutory authority for each filing requirement;
(2) The date each filing requirement was adopted or last amended by the agency;
(3) The frequency that filing is required;

(4) The number of filings received annually for the last 2 years and the number anticipated to be received
annually for the next 2 years; and

(5) A description of the actions taken or contemplated by the agency to reduce filing requirements and
paperwork duplication. [2001, c. 495, §3 (NEW).]

[ 2001, c. 495, §1-3 (aMD) .]

SECTION HISTORY

1995, c. 488, §2 (NEW). 1999, c. 661, §§1,2 (AMD). 2001, c. 321, §S§SAl-3
(AMD) . 2001, c. 495, §§1-3 (AMD).
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A. ENABLING LEGISLATION AND
HisTORY OF MAINE WORKERS’ COMPENSATION

L ENABLING LEGISLATION.
39-A M.R.S. § 101, et seq. (Maine Workers’ Compensation Act of 1992)

On January 1, 1993, Title 39, which contained the Workers'’ Compensation Act of 1991
and all prior workers’ compensation acts, was repealed and replaced with Title 39-A, the
Workers’ Compensation Act of 1992.

I REVISIONS TO ENABLING LEGISLATION.
The following are some of the revisions made to the Act since 1993.

e §102(11)(B-1). Tightened the criteria for wood harvesters to obtain a
predetermination of independent contractor status.

e § 113. Permits reciprocal agreements to exempt certain nonresident
employees from coverage under the Act.

e § 151-A. Added the Board’s mission statement.
e § 153(9). Established the monitoring, audit & enforcement (MAE) program.
e § 153-A. Established the worker advocate program.

o §201(6). Clarified rights and benefits in cases which post-1993 work injuries
aggravate, accelerate, or combine with work-injuries that occurred prior to
January 1, 1993.

e § 213(1-A). Defines “permanent impairment” for the purpose of determining
entitlement to partial incapacity benefits.

e § 224, Clarified annual adjustments made pursuant to former Title 39, §§ 55
and 55-A.

e § 328-A. Created rebuttable presumption of work-relatedness for emergency
rescue or public safety workers who contract certain communicable diseases.

o §§ 355-A, 355-B, 355-C, and 356. Created the Supplemental Benefits
Oversight Committee.

e §§ 151, Sub-§1. Established the Executive Director as a gubernatorial
appointment and member and Chair of the Board of Directors. Changed the
composition of the Board from eight to seven members.




1] 8 STATE AGENCY HISTORY.

The original agency, the Industrial Accident Board, began operations on January 1,
1916. In 1978, it became the Workers’ Compensation Commission. In 1993, it became
the Workers’ Compensation Board.

A. The Early Years of Workers’ Compensation.

A transition from common law into the statutory system we know today occurred during
the late teens and early 1920’s. Earlier, an injured worker had to sue his employer and
prove fault to obtain compensation. Workers’ compensation was conceived as an
alternative to tort. Instead of litigating fault, injured workers would receive a statutorily
determined compensation for lost wages and medical treatment. Employers gave up
legal defenses such as assumption of risk or contributory negligence. Injured workers
gave up the possibility of damages, beyond lost wages and medical treatment, such as
pain and suffering and punitive damages. This historic bargain, as it is sometimes
called, remains a fundamental feature of workers’ compensation. Perhaps because of
the time period, financing and administration of benefit payments remained in the
private sector, either through insurance policies or self-insurance. Workers’
compensation disputes still occur in a no fault system. For example, disputes arise as to
whether the disability is related to work; how much money is due the injured worker;
and, how much earning capacity has been permanently lost. Maine, like other states,
established an agency to process these disputes and perform other administrative
duties. Disputes were simpler. Injured workers rarely had lawyers. Expensive, long
term, and medically complicated claims, such as carpal tunnel syndrome or back strain,
were decades away.

B. Adjudicators as Fact Finders.

In 1929, the Maine Federation of Labor and an early employer group listed as
“Associated Industries” opposed Commissioner William Hall’'s re-nomination. Testimony
from both groups referred to reversals of his decisions by the Maine Supreme Court.
This early feature of Maine’s system, direct review of decisions by the Supreme Court,
still exists today. The Supreme Court decides issues regarding legal interpretation, and
does not conduct a whole new trial. In Maine, the state agency adjudicator has
historically been the final fact finder.

Until 1993, Commissioners were gubernatorial appointments, subject to confirmation by
the legislative committee on judiciary. The need for independence of its quasi-judicial
function was one of the reasons why it was established as an independent agency,
rather than as a part of a larger administrative department within the executive branch.
The smaller scale of state government in 1916 no doubt also played a role.

C. Transition to the Modern Era.

In 1974, workers’ compensation coverage became mandatory. This and other
significant changes to the statute were passed without an increase in appropriation for
the Industrial Accident Commission. In 1964 insurance carriers reported about $3
million in direct losses paid. By 1974 that had grown to about $14 million of direct losses



paid. By 1979, direct losses paid by carriers totaled a little over $55 million. By 1984, it
had grown to almost $128 million. These figures do not reflect benefits paid through
self-insurance. This exponential growth of the system resulted from legislative changes
during the late 1970’s and set the stage for a series of workers compensation crises that
occurred throughout the 1980’s and into the early 1990’s.

During the early 1970’s time limits were removed for both total and partial wage loss
benefits. Inflation adjustments were added. The maximum benefit was set at 200% of
the state average weekly wage. Also, laws were passed making it easier for injured
workers to secure the services of an attorney. The availability of legal representation
greatly enhanced an injured worker’s likelihood of receiving benefits, especially in a
complex case. And, statutory changes and evolving medical knowledge brought a new
type of claim into the system. The law no longer required a specific accident. Doctors
began to connect injuries such as carpal tunnel syndrome and back problems to work
and thus brought these injuries within the coverage of workers’ compensation.

Such injuries required benefit payments for longer periods than most accidental injuries.
These claims were more likely to involve litigation. Over the course of a decade, rising
costs quickly transformed workers compensation into a contentious political issue in the
late 1980’s and early 1990’s.

In 1980, Commissioners became full-time and an informal conference process was
added to attempt to resolve disputes early in the claim cycle, before a formal hearing.

Additionally, regional offices were established in Portland, Lewiston, Bangor, Augusta,
and Caribou, supported by the central administrative office in Augusta.

In 1987, three full-time Commissioners were added, bringing the total to 11, in addition
to the Chair. Today, the Board has eight Hearing Officers.

The workers’ compensation environment of the 1980’s and early 1990’s was an
extraordinary time in Maine’s political history. Contentious legislative sessions regarding
workers’ compensation occurred in 1982, 1985, 1987, 1991, and 1992. In 1991, then
Governor John McKernan tied his veto of the State Budget to changes in the workers’
compensation statute. State Government was shut down for about three weeks.

In 1992, a Blue Ribbon Commission made a series of recommendations which were
ultimately enacted. Inflation adjustments for both partial and total benefits were
eliminated. The maximum benefit was set at 90% of state average weekly wage. A limit
of 260 weeks of benefits was established for partial disability. These changes
represented substantial reductions in benefits for injured workers, particularly those with
long term disabilities. Additionally, the section of the statute concerning access to legal
representation was changed making it more difficult for injured workers to secure the
services of private attorneys.

Maine Employers’ Mutual Insurance Company was established. It replaced the
assigned risk pool and offered a permanent source of coverage. Despite differing views
on the nature of the problems within the preceding and current system, virtually all
observers agree that MEMIC has played a critical role in stabilizing the workers’
compensation environment in Maine.



Based on the recommendation of the Blue Ribbon Commission, the Workers’
Compensation Board was created directly involving labor and management in the
administration of the State agency.

The Board of Directors originally consisted of four Labor members and four
Management members, appointed by the Governor based on nomination lists submitted
by the Maine AFL-CIO and Maine Chamber of Commerce. The eight Directors hired an
Executive Director to run the agency. In 2004 legislation was enacted to reduce the
Board to three Labor Directors and three Management members. The Executive
Director became a gubernatorial appointment, confirmed by the Senate and serving at
the will of the Governor.

The Board of Directors appoints Hearing Officers to adjudicate Formal Hearings. A two
step process replaced informal conferences, troubleshooting, and mediation.

In 1997, legislation was enacted which provided more structure to case monitoring
operations of the Board and created the MAE program. Also in 1997, a worker advocate
program, created by the Board, was expanded by the Legislature.

in terms of both regulatory and dispute resolution operations the Board has experienced
significant accomplishments. In terms of its traditional operation, dispute resolution, the
Board can show an efficient informal process. Between troubleshooting and mediation,
approximately 75% of initial disputes are resolved within 80 days from the date a denial
is filed. An efficient formal hearing process had reduced timelines to an acceptable 7.3
months for processing cases in 2000. Gridlock by the Board of Directors regarding
appointment of Hearing Officers occurred in 2003 and 2004, resulting in slightly longer
time frames at the formal level, about 10.5 months in 2004. The problem was
exacerbated by the Law Court decision in Lydon v. Sprinkler Systems significantly
reducing the number of independent medical examiners (IME) from 30 to 11. The
gridlock of the appointment of hearing officers was broken as hearing officers were
appointed to seven year terms, and the IME problem has improved significantly through
the addition of more Independent Medical Examiners.

In an apples to apples comparison, matching the complexity of the dispute and the type
of litigation, the Board’s average time frame of about nine months for formal hearings is
rapid, compared to other states, and especially if compared to court systems for
comparable personal injury cases.

The agency was criticized for not doing more with its data gathering and regulatory
operations during the late 1980’s and early 1990’s. But the benefit of a relational
database installed in 1996, and a modern programming language, the agency is making
progress. Filings of first reports and first payment documents are systematically tracked.
Significant administrative penalties have been pursued in several cases. The computer
applications and the abuse unit are doing a better job of identifying employers, typically
small employers, with no coverage. No coverage hearings are regularly scheduled. The
Board has mandated the electronic filing of First Reports with an effective date of July 1,
2005. The Board has also mandated the electronic filing of denials, with an effective
date of June 2006, and for payments, with an anticipated implementation date of
December 2010.



During the late 1990’s, the Board of Directors began to deadlock on significant issues
such as the appointment of Hearing Officers, the adjustments to the benefit structure
under section 213, and the agency budget. By 2002, this had become a matter of
Legislative concern. Finally, in 2004, legislation was proposed by Governor Baldacci
and enacted to make the Board’s Executive Director a tie-breaking member of the
Board and its Chair. The Executive Director became a gubernatorial appointment,
subject to confirmation by the legislative Committee on Labor and the Senate, serving at
the pleasure of the Governor. With the new arrangement, gridiock due to tie votes is no
longer an issue. The Executive Director casts deciding votes when necessary.

However, the objective is still to foster cooperation between the Labor and Management
caucuses, which has occurred more frequently since 2004.

Chapter 208, A Resolve to Appoint Members To and Establish Terms for the Workers’
Compensation Board, was enacted during the second session (2008) of the 123"
Legislature. The purpose of the Resolve was to change the membership on the Board
while maintaining continuity. The Governor appointed new members during the first
session (2009) of the 124" Legislature. The Governor's appointments were confirmed
by the Legislature.



B. DESCRIPTION OF PROGRAMS




B1. EXECUTIVE SUMMARY

The State Government Evaluation Act “provides for a system of periodic review of
agencies and independent agencies of State Government in order to evaluate their
efficiency and performance. The financial and programmatic review must include, but is
not limited to, a review of agency management and organization, program delivery,
agency goals and objectives, statutory mandates and fiscal accountability.”

WORKERS' COMPENSATION BOARD

The Governor worked diligently with both labor and management to ensure the passage
of Public Law 2004 Chapter 608 which became effective April 8, 2004. The intent of the
legislation was to break the Board's gridlock on key issues and return a sense of
normalcy to the Board's operations. The legislation changed the structure of the Board
from eight members to seven. Three members represent labor and three represent
management. The seventh member is the Executive Director, who serves as Chair of
the Board and at the pleasure of the Governor. Since the effective date of the
legislation, the Board has resolved all of the gridlock issues and functions in an effective
manner in setting policy for Board business. Some of the difficult issues the Board has
acted on, or will act on, include: hearing officer appointments; hearing officer terms;
budgetary and assessment matters; Section 213 actuarial studies; electronic filing
mandates; by-law revisions; legislation; compliance issues; independent medical
examiners; worker advocate resources and reclassifications; dispute resolution issues;
increase in compliance benchmarks; independent contractors; an independent audit by
Blake, Hurley, McCallum, and Conley; a Facility Fee Schedule; data gathering project;
and Employee Misclassification.

The importance of the Governor's legislation (Chapter 608) cannot be overly
emphasized. The State of Maine has gradually improved its national rating regarding
the costs of workers' compensation and an effective and efficient Board help to
perpetuate this positive trend. Decisions are less regularly made by the Chair in a tie-
breaking manner, which means, in large part, that the parties of interest are reaching
consensus more often on decisions that impact their constituencies.

The composition of the Board was changed as a result of recent legislation. In order to
maintain continuity, a member from both Labor (Anthony Monfiletto) and Management
(James Mingo) were nominated by the Governor and confirmed by the Legislature. The
Executive Director/Chair (Paul Dionne) was also nominated by the Governor and
confirmed by the Legislature. Two new Labor Members (Ginette Rivard and Dan
Lawson) and two new Management Members (Sophia Leotsakos Wilson and Mitch
Sammons) were nominated by the Governor and confirmed by the Legislature. The new
Board is handling difficult issues efficiently and professionally. As an example, the




Board, upon the recommendation of the Executive Director, approved a transfer of
$3 million to offset the assessment to employers.

It was not too long ago that Maine was one of the costliest states in the nation in regard
to workers' compensation costs. A recent article in the Workers' Compensation Policy
Review compared the costs of benefits for 47 states and highlighted Maine's
achievements during the past few years: "The experience in Maine ... clearly
demonstrates that significant reduction in cash, medical, and total benefits are
‘possible."

The various reports comparing Maine to the other states in regard to the costs of
workers’ compensation indicate that Maine has improved significantly in lowering its
costs. “Maine is one of the states with the largest decrease in benefit costs” ; “Maine is
at the national average for cash benefits, medical benefits, and total cash and medical
benefits” ; “Maine’s rank was 30™ among 45 states and Maine’s rank was 3" among the
New England states with only Massachusetts and Rhode Island faring better than
Maine.”

Maine has gone from one of the costliest states in the nation to one that is moving to the
level of average costs for both premiums and benefits and has positioned itself to
continue this trend. Maine appears to have struck a balance between reasonable costs
and reasonable benefits, all within the Governor's policy of keeping Maine fair-minded
and competitive.

The Board submitted two bills for consideration during the First Regular Session of the
124" Legislature, both were enacted into law.

The first bill changes the assessment process so that assessment collections
which exceed 10% of the maximum assessment are used to reduce the annual
assessment on insured employers.

The second bill clarifies that Maine Insurance Guaranty Association (MIGA) is
required to pay all penalties for non-compliance of the Maine Workers’
Compensation Act, with the exception of the penalty in Section 359(2) provided
for in Title 39-A.

The Board will submit at least three bills for consideration during the Second Regular
Session of the 124™ Legislature. |

One will ensure that penalties for not maintaining required workers’
compensation coverage are applied equally to all business entities;

Another will enhance the Abuse Unit’s ability to coordinate enforcement with
other agencies;

And, the third bill will reverse the Law Court’s holding in Nichols v. S.D. Warren
clarifying that certain insurance benefits are not subject to offset.

An independent accountant report prepared by Blake, Hurley, McCallum & Conley gave
the Board a clean bill of health for the past 10 years in regard to its assessment and
budgetary procedures. It also advanced recommendations to improve the process, most
of which have been implemented by the Board. One of the recommendations that has
not been dealt with was to legislatively change the “assessment statute to require



to Maine businesses. And, the Board has reduced the assessment to employers by
$3 million. All of which contribute to one of the more stable workers’ compensation
systems in the country.

In the past seven years, the Maine Workers’ compensation Board has transitioned from
an agency whose purpose was mainly dispute resolution to one which provides effective
regulation, improved compliance, strong advocacy for injured workers, and is now
assuming a major role in employee misclassification.
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insurance companies to pay assessments on the same basis as the self-insureds” (cash
basis in lieu of rate basis). The change would simplify the process and reduce
administrative costs, but would be very cumbersome for the insurance companies to
implement.

The Workers’ Compensation Board has made significant progress in regard to a Facility
Fee Schedule to contain health care costs. In 2007, the Board contracted with Ingenix
to review hospital inpatient, outpatient, and ambulatory surgical center charges and
costs. Four meetings have been held with the consensus-based rulemaking group.
Although that group was able to reach consensus on the methodology, it was unable to
agree on the base rate. The objectives of the Fee Schedule include: providing access
to quality care for injured workers, ensuring that providers are paid fairly, reducing and
containing healthcare costs, and, creating clarity in rules and simplicity for maintenance.

The Facility Fee Schedule should not be viewed as a one-time event, accordingly,
Board Staff has recommendations for future courses of action:

¢ Medicare updates should be reviewed and adjusted annually;
¢ Payment rates should be recalculated and adjusted annually;
e Expenditures should be analyzed annually;

¢ Ingenix should be retained for one year to review and analyze the data and

make recommendations to the Board as to adjustments to the Facility Fee
Schedule.

The Board agreed on a rule for the Facility Fee Schedule which was sent out for public
hearing. Comments were submitted by the various interest groups and considered by
the Board. In November 2009, the Board agreed to obtain new data and consider its
impact, if any, on the base rate for payment. As a result, the Board missed the adoption
deadline date of December 24, 2009 for passage of the rule. The Board will consider
the new data and send a rule back out for public hearing in 2010.

Employee misclassification is another issue dealt with by the Board in 2009. This is a
huge problem in Maine as well as nationally. The Governor issued an Executive Order

in January 2009 appointing a Task Force to analyze the problem in Maine and to make
recommendations to the Governor.

The Task Force has met regularly over the past 12 months and has held three, well-
attended, public hearings in Bangor, Portland, and Lewiston. The Workers’
Compensation Board has two members on the Task Force and has provided a Report
to the Task Force and the Legislature. The Report recommends internal changes, such
as reclassification and reallocation of positions which would improve oversight
significantly at very little costs. The Report also recommends that the Task Force
consider the feasibility of creating an Employee Misclassification Unit and determine
whether this would lead to increased revenues and decreased premiums.

Overall, dispute resolution is performing at peak levels. Compliance with the Workers’
Compensation Act is high. Frequency of claims is down. Compensation rates have
dropped 47 percent since 1993. The Superintendent of Insurance has approved a
7 percent rate reduction for 2010. MEMIC has recently declared a $15 million dividend



B2. INTRODUCTION

The original agency, known as the Industrial Accident Board, began operations on
January 1, 1916. It became the Workers’ Compensation Commission in 1978. It
became the Workers’ Compensation Board in 1993.

The major programs of the Board fall into six categories: (1) Dispute Resolution; (2)
Compliance — Monitoring, Auditing, and Enforcement (MAE) Program; (3) Worker
Advocate Program; (4) Independent Medical Examiners/Medical Fee Schedule; (5)
Technology; (6) Central and Regional Office support; and (7) potentially Employee
Misclassification.

The implementation of Standard Operating Procedures (SOPs) has resulted in the
elimination of backlogs and an efficient dispute resolution system. But a Law Court
decision in regard to the Independent Medical Examiner program has reversed some of
the progress. The Law Court holding in Lydon v. Sprinkler Systems has resulted in a
reduction in the number of independent medical examiners causing delays to the formal
hearing process. Cases without an IME are processed within 8 months, while cases
with an IME are taking over 11 months to process through the formal hearing system.
The Board’s ability to attract doctors in the appropriate specialties to serve as
independent medical examiners has been difficult and in order to ameliorate the
problem the Board in 2009 raised the fee schedules for the IMEs. The number of IMEs

has fluctuated greatly. The number was 30 pre- Lydon; 11 post- Lydon; and 24
currently.

The MAE Program has dramatically improved compliance throughout the industry both
as to payments and filings. The basic goals of the programs are to (1) provide timely
and reliable data to policy-makers; (2) monitor and audit payments and filings; (3)
identify insurers, self-insurers and third-party administrators that are not complying with
minimum standards. Compliance is near 90% in all categories, a huge improvement
since the inception of the MAE Program.

The Worker Advocate Program has given injured workers access to advocates
improving their likelihood of receiving statutory benefits. Nearly 50% of injured workers

are represented by advocates at the mediation level and over 30% are represented by
advocates at the formal hearing level.

The Board has recently mandated the electronic filing of First Reports of Injury (July 1,
2006), Notices of Controversy (April to June 2006), Memorandums of Payment and
related documents (May 1, 2009), and Proof of Coverage (May 1, 2009).

The Board is not a General Fund agency and receives its revenue to fund its operations
through an assessment on Maine’s employers. The Legislature established the
assessment as a revenue source to fund the Board, but capped the assessment,
limiting the amount of revenue which can be assessed.
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The Board’s assessment was adequate to fund the Board’s operations until FY97. In
1997, the Board implemented legislation that expanded the Worker Advocate Program
and created the MAE Program. The cost of these programs has been in excess of the
amount allocated for the task. The cost of these programs, increases in employee
salaries and benefits, and general inflation created budgetary problems for the Board, in
light of the maximum assessment set by law. In spite of the obstacles, the Board found
the wherewithal to reduce the assessment to Maine’s employers for the next two years
by $3 million.

The Legislature, recognized the urgency of the Board’s situation in FY02, taking two
steps: (1) authorizing the use of $700,000 from the Board’s reserve account; and (2)
authorizing a one-time increase in the maximum assessment of $300,000 to provide
temporary assistance to the Worker Advocate Program. The Legislature also
recognized the urgency of the Board's situation in FY03, taking the following steps: (1)
authorizing the use of reserve funds in the amount of $1,300,000; (2) increasing the
assessment to fund a hearing officer position in Caribou in the amount of $125,000; and
(3) allocating funds from reserves to fund actuarial studies and arbitration services to
determine permanent impairment thresholds, and to fund a MAE Program position in
the amount of $135,000. These were short-term solutions and during the 2003
Legislative Term the Legislature increased the Board’s assessment cap to $8,350,000
in FY 04 and $8,525,000 in FY 05. The Legislature also provided for greater discretion
in the use of the Board’s reserve account. Through the use of the reserve account, the
Board was able to fund the FY-06-07 budget. The Legislature increased the Board's
assessment for FY 07-08 to $9,820,178, for FY 08-09 to $10,000,000, for FY 09-10 to
$10,400,000, for FY 10-11 to $10,800,000, and for FY 11-12 to $11,200,000, and
requested an audit of the Board's performance for the past 10 years and a review of the
Worker Advocate and Monitoring, Audit, & Enforcement Programs to determine if they
were adequately funded.

The Blake Hurley McCallum & Conley audit and program report was submitted to the
Governor, the 123" Second Regular Session of the Legislature, the Workers'
Compensation Board, and the Department of Administrative and Financial Services in
January of 2008 relating to the Board's fiscal operations for the past 10 years. The
Board received a clean bill of health for both its budgetary and assessment procedures
along with a number of recommendations to further improve the efficiency of the
Board’s fiscal operations.

The Board is attempting to improve efficiency and lower costs through administrative
efforts ranging from mandating electronic data interchange, enforcing performance
standards in the dispute resolution process, and enforcing compliance through the MAE
program and the Abuse Investigation Unit.

In 2004 the Governor introduced a Bill, which was enacted by the Legislature as
Chapter 608 and entitled “An Act to Promote Decision-Making Within the Workers’
Compensation Board.” The purpose of the legislation was to break the gridlock that
adversely affected the Board. The legislation reduced the size of the Board from eight to
seven members and empowered the Governor to appoint an executive director, to serve
as chair and chief executive officer of the Board. The Board has since resolved most of
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the gridlock issues and functions in a more effective manner in setting policy for the
Board's business.

The Board worked diligently during the course of 2008-2009 with a consensus based
rulemaking group to formulate a facility fee schedule to help contain healthcare costs for
hospitals and ambulatory care centers. Staff recommended a proposed rule to the
Board in January 2009. Due to the recent availability of new data the Board has delayed
action on the rule, but is intent on formulating a rule in 2010. The objectives of the Fee
Schedule include: reducing and containing the increase of healthcare costs; providing
access to quality care for injured workers; ensuring that providers are paid fairly; and,
creating clarity in rules and simplicity for maintenance.

Staff is also playing a very active role in the Governor’s Misclassification Task Force
and has forwarded its recommendations to the Board, the Legislature, and the
Governor’s Task Force.

Prior to the inception of the Maine Workers' Compensation Act (January 1, 1993), Maine
was one of the costliest states in the nation in regard to workers' compensation costs.
Recent studies demonstrate a dramatic improvement for Maine in comparison to other
states. Maine has gone from one of the costliest states in the nation to one that is at
average costs for both premiums and benefits, all within the Governor's policy of making
the system fair and competitive for the employees and employers of Maine.
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B3. DisPUTE RESOLUTION

L INTRODUCTION.

The Workers’ Compensation Board has regional offices throughout the State, in ,;
Caribou, Bangor, Augusta, Lewiston and Portland that handle dispute resolution ’
functions. The regional offices handle troubleshooting, mediation and formal hearings.

1l THREE TIERS OF DISPUTE RESOLUTION.

On January 1, 1993, Title 39, which contained the Workers’ Compensation Act of 1991
and all prior workers’ cc.npensation acts, was repealed and replaced with Title 39-A, the
Workers’ Compensation Act of 1992. The new Title 39-A created a three tiered dispute
resolution process.

First, at the troubleshooting stage, a claims resolution specialist informally attempts to |
resolve disputes by contacting the employer and the employee and identifying the
issues. Many times, additional information, often medical reports, must be obtained in

order to discuss possible resolutions. If a resolution of the dispute is not reached after

reviewing the necessary information, the claim is referred to mediation.

Second, at the mediation stage, a case is scheduled before one of the Board’s
mediators. The parties attend the mediation at a regional office or through
teleconference. At mediation, the employee, the employer, the insurance adjuster and
any employee or employer representatives such as attorneys or advocates meet with
the mediator in an attempt to reach a voluntary resolution of the claim. The mediator
requests each party to state its position and tries to find common ground. At times, the
mediator meets with each side separately to sort out the issues. If the case is resolved
at mediation, the mediator writes out the terms of the agreement, which is signed by the
parties. If the case is not resolved at mediation, it is referred for formal hearing.

Third, at the formal hearing stage, the parties are required to exchange information and
medical reports and answer specific questions that pertain to the claim. After the
information has been exchanged, the parties file with the Board a “Joint Scheduling
Memorandum,” which lists the witnesses who will testify and estimates the time needed
for hearing. Depositions of medical witnesses oftentimes scheduled to elicit or dispute
expert testimony. At the hearing, witnesses for both sides testify and evidence is
submitted. In most cases, the parties are represented either by an attorney or a worker
advocate. Following the hearing, position papers are submitted and the hearing officer
issues a decision.

14



The number of cases entering each phase for the period 1999 thru 2009 is shown in the
table below:

Cases Entering Dispute R esolution

Trouble Formal
Year S hooting M ediation H earing
2000 9,442 3,642 2,433
2001 10,132 3,830 2,725
2002 9,677 3,507 - 2,481
2003 9,996 3,582 2,532
2004 9,356 3,303 2,458
2005 8,784 3,003 2,088
2006 8,9 62 2,652 1,915
2007 8,749 2,499 1,765
2008 8,384 2,428 1,680
20009 7,960 2,220 1,602

The raw counts of cases entering each stage are not logical subsets. The Board has
done occasional studies of subsets to evaluate the results of each stage. In general, of
100 disputes entering Trouble Shooting approximately half (50) will go on to Mediation.

Of the 50 going to Mediation, approximately half (25) will continue to the Formal Hearing
stage.

il TROUBLESHOOTING STATISTICAL SUMMARY

The following table shows, the number of filings and dispositions at Mediation, the
average timeframes, and number of cases pending at the end of each year for the
period 1999 thru 2009.

Trouble Shooting
Cases Assigned, Disposed, and Pending

Pending Av Days
Year Assigned Disposed 12/31 atTs
2000 9,442 9,426 763 25
2001 10,132 10,139 7586 24
2002 9,677 9,466 96 7 23
2003 9,996 10,269 838 27
2004 9,356 9,588 606 27
2005 8,784 8,724 666 27
2006 8,962 8,927 701 27
2007 8,749 8,719 731 27
2008 8,439 8,439 676 30
2009 7,960 7,913 723 29
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IV. MEDIATION STATISTICAL SUMMARY.

The following table shows the number of filings and dispositions at Mediation, the
average timeframes, and number of cases pending at the end of each year for the
period 1999 thru 2009.

Mediations
Cases Assigned, Disposed, and Pending

Pending Av Days
Year Assigned Disposed 12/31 AtMDN
2000 3,642 3,551 666 53
2001 3,830 3,745 751 51
2002 3,507 3,655 603 54
2003 3,682 3,331 854 60
2004 3,303 3,395 666 62
2005 3,003 3,084 585 59
2006 2,652 2,741 496 61
2007 2,499 2,532 463 58
2008 2,428 2,488 443 55
2009 2,220 2,239 424 57

V. FORMAL HEARING STATISTICAL SUMMARY.

The following table shows the number of filings and dispositions at Formal Hearing, the
average timeframes, and number of cases pending at the end of each year for the
period 1999 thru 2000.

Formal Hearing
Cases Assigned, Disposed, and Pending

Pending Av Months

Year Assigned Disposed 12/31 to Decree
2000 2,433 2,417 1,110 7.4
2001 2,725 2,592 1,243 6.8
2002 2,481 2,400 1,324 7.1
2003 2,532 2,194 1,662 9.5
2004 2,458 2,414 1,706 10.9
2005 2,088 2,266 1,528 11.7
2006 1,915 2,173 1,270 11.7
2007 1,765 1,907 1,128 10.7
2008 1,680 1,728 1,080 8 .4
2009 1,602 1,546 1,136 9.1
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VI.  OTHER.

The number of cases entering the Mediation and Formal stages of dispute resolution
has declined noticeably during the last few years. So much so, that the Board
eliminated a hearing officer position. The Board will also consider reallocating positions
from within dispute resolution to the Abuse Investigation Unit and the Employee
Misclassification effort.
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B4. OFFICE OF MONITORING, AUDIT, AND ENFORCEMENT

. HISTORY

In 1997, the Maine Legislature, with the support of Governor Angus S. King, Jr., enacted
Public Law 1997, Chapter 486 to establish the Office of Monitoring, Audit, and Enforcement
(MAE) with the goals of: (1) providing timely and reliable data to policymakers; (2) monitoring
and auditing payments and filings; and (3) identifying those insurers, self-administered
employers, and third-party administrators (collectively “insurers”) not complying with
minimum standards.

Il. MONITORING

With a key component of the monitoring program being the production of Quarterly and
Annual Compliance Reports, a pilot project was undertaken in May 1997 to: (1) measure the
Board’s data collection and reporting capabilities; (2) report on the performance of insurers;
and (3) let all interested parties know what to expect from the Compliance Reports. From
this pilot, MAE was able to refine its policies, practices and processes. Since 1997, MAE has
followed a course of continuous improvement to ensure that the Compliance Reports
maintain high quality standards.

The 2008 Quarterly and Annual Compliance Reports were unanimously accepted by the
Maine Worker's Compensation Board. The 2008 quarterly compliance in Table 1
represents static results based upon data received by the deadline for each quarter.
The 2008 Annual Compliance Report represents dynamic results based upon data
received by March 31, 2009. Tables 2 and 3 show continued improvement in the
performance of insurers since the pilot project. This improvement resuits in improved
claims-handling and faster initial indemnity payments.

A. Lost Time First Report Filings
The Board’s benchmark for lost time first report filings within 7 days is 85%.
Benchmark Exceeded. The Board received 14,160 lost time first reports. This
represents 235 fewer reports than in 2007 and continues a long term decline in the
number of lost time first reports. Eighty-nine percent (89%) of lost time first report filings
were within 7 days, the highest compliance recorded for this indicator to date.

B. Initial Indemnity Payments
The Board’s benchmark for initial mdemmty payments within 14 days is 87%.
Benchmark Exceeded. Eighty-nine percent (89%) of initial indemnity payments were
within 14 days, the highest compliance recorded for this indicator to date.

C. Initial Memorandum of Payment (MOP) Filings
The Board’s benchmark for initial MOP filings within 17 days is 85%.
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Benchmark Exceeded. Eighty-eight percent (88%) of initial MOP filings were within 17
days, the highest compliance recorded for this indicator to date.

. Initial Indemnity Notice of Controversy (NOC) Filings

The Board’s benchmark for initial indemnity NOC filings within 14 days is 90%.
Benchmark Met. Ninety percent (90%) of initial indemnity NOC filings were within 14
days.

. Utilization Analysis _

Nineteen percent (19%) of all lost time first reports were “denied”, a decrease of 0.5%
from 2007. Forty percent (40%) of all claims for compensation were denied, a decline
of 0.4% since 2007.

. Initial Indemnity Payments > 44 Days
$42,150 was issued to claimants in penalties under Section 205(3).

. Late Filed Coverage Notices
$82,700 was collected in penalties under Section 360(1)(B), and $3,700 in penalties
are awaiting resolution. These monies go to the State General Fund.

. Caveats & Explanations
1. Lost Time First Report Filings

o Compliance with the lost time first report filing obligation exists when the lost
time first report is filed (accepted Electronic Data Interchange transaction,
with or without errors) within 7 days of the employer receiving notice or
knowledge of an employee injury that has caused the employee to lose a
day’s work.

« When a medical only first report was received and later converted to a lost
time first repont, if the date of the employer’s notice or knowledge of
incapacity minus the received date was less than zero, the filing was
considered in compliance.

2. Initial Indemnity Payments
e Compliance with the Initial Indemnity Payment obligation exists when the check is
mailed within the later of: (a) 14 days after the employer’s notice or knowledge of
incapacity or (b) the first day of compensability plus 6 days.

®
3. Initial Memorandum of Payment (MOP) Filings

e Compliance with the Initial Memorandum of Payment filing obligation exists when
the MOP is received within 17 days of the employer’s notice or knowledge of
incapacity.

4, Initial Indemnity Notice of Controversy (NOC) Filings

e Measurement excludes filings submitted with full denial reason codes 3A-3H
(No Coverage).
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e Compliance with the Initial Indemnity Notice of Controversy filing obligation
exists when the NOC is filed (accepted EDI transaction, with or without errors)
within 14 days of the employer receiving notice or knowledge of the incapacity
or death.

. Corrective Action Plans (CAPs)
CAPs are implemented for insurers with chronic poor compliance. Elements of the
CAPs are reviewed and updated each quarter to track compliance changes and
ensure that the elements of the plan are being met.

The following insurers had CAPs in place for all or part of 2008:

AlG < 1%

Cambridge Integrated Services Not Applicable - TPA

Claims Management, Inc. (Wal-Mart) (CAP lifted) Not Applicable - TPA

CNA 1.2%

Crawford & Co. Not Applicable — TPA
GAB Robins Not Applicable - TPA

Gallagher Bassett Services, Inc. Not Applicable - TPA

Hartford 3.5%

Meadowbrook Not Applicable - MGA
Old Republic Insurance <1%

Sedgwick Claims Management Not Applicable - TPA

Selective Insurance Company (CAP lifted) <1%

Specialty Risk Services Not Applicable - TPA

Zurich 1.2%

New additions in 2008: GAB Robins, Meadowbrook, Old Republic, Sedgwick, and
SRS.

Special recognition goes to Claims Management, Inc. and Selective Insurance

Company for successfully meeting their CAP requirements and having their CAPs
lifted.
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Annual Compliance Summary

Table 1 2008 Quarterly Compliance Reports

Lost Time First Report Filings Rec’d w/i 7 Days 85% | 88% % 88% 88%
Initial Indemnity Payr"nents Made w/i 14 Days 87% | 88% 88% 87% 89%
Initial Memorandum of Payment Filings Rec’d w/i 17 Days 85% | 87% 88% 87% 89%
Initial iIndemnity Notice of Controversy Filings Rec’d w/i 14 Days 90% | 88% 90% 91% 93%

Table 2 Annual Compliance

Lost Time First Report Filings
Rec’d w/i 7 Days

Initial Indemnity Payments o o o o o o
Made w/i 14 Days 59% 79% | 80% | 83% | 85% | 86% | 85% | 87%

87% 87%

89%

Initial Memorandum of Payment
Filings Rec'd w/i 17 Days 57% 75% | 75% | 77% | 81% | 82% | 83% | 84%

84% 85%

88%

Initial Indemnity Notice of
Controversy Filings Rec’d w/i 14 91% | 92%
Days®

89%° | 89%

90%

Table 3 Percentage Change Over Time

Lost Time First Report Filings
Rec’d w/i 7 Days

Initial Indemnity Payments o o o o
Made w/i 14 Days 49% 12% 10% 7% 4% 4% 4%

2%

2%

Initial Memorandum of

Bayment Filings Recdw/i17 | 55% {17% |18% |15% | 9% 8% 7%
ays

5%

5%

Initial Indemnity Notice of
Controversy Filings Rec’d w/i -1%
14 Days?

-2%

1%

1.5%

! Based on sampie data.
2 The Initial Indemnity Notice of Controversy filing benchmark was changed in 2007 from 17 days to 14 days.

3 Second quarter 2006 excluded.
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lil. AupiT

The Board conducts compliance audits of insurers, self-insurers and third-party
administrators to ensure that all obligations under the Workers’ Compensation Act are
met. The functions of the audit program include, but are not limited to: ensuring that all
reporting requirements of the Board are met, auditing the timeliness of benefit
payments, auditing the accuracy of indemnity payments, evaluating claims-handling
techniques, and determining whether claims are unreasonably contested.

A. Compliance Audits
Since implementing the program, one hundred forty-seven (147) audit reports have
been issued. In addition to the amounts paid to employees, dependents and service
providers for compensation, interest, or other unpaid obligations, $1,324,713 in
penalties has been paid since 1999 (see Table 1). Audit reports and the
corresponding consent decrees are available on the Board’s website:
www.maine.gov/wcb/

In 2003, the Board successfully prosecuted Hanover Insurance Company for
engaging in a pattern of questionable claims-handling techniques under §359(2) of
the Workers’ Compensation Act (see Section 12). Additionally, ACE Insurance
Group, American International Group, Arch Insurance Group, Atlantic Mutual
Insurance Company, Berkley Administrators of Connecticut, Broadspire Services,
Cambridge Integrated Services, Claimetrics Management, Claims Management
(Wal-Mart), CMI Octagon, CNA Insurance Group, Crawford & Company, ESIS,
Fireman’s Fund Insurance Group, Future Comp/TD Banknorth Insurance Agency,
GAB Robins, Gallagher Bassett Services, Gates McDonald, Georgia Pacific,
Harleysville Insurance Company, Hartford Insurance Group, Helmsman
Management Services, Liberty Mutual Insurance Group, Meadowbrook, MEMIC,
NGM Insurance Company, Old Republic Insurance Company, Royal & SunAlliance
Insurance Group, Sedgwick Claims Management Services, Specialty Risk Services,
The St. Paul Companies, Virginia Surety Company, Wausau Insurance Group, and
Zurich Insurance Group have all signed consent decrees for engaging in a pattern of
questionable claims-handling techniques under §359(2). The Board filed Certificates
of Findings pursuant to this section with the Maine Bureau of Insurance for further
action.

B. Complaints for Audit
The audit program also has a Complaint for Audit form and procedure that allow a
complainant to request that the Board investigate a claim to determine if an audit
under §359 and/or §360(2) is warranted. Since the form was implemented, two
hundred ninety-seven (297) complaints have been received. As a result of these
investigations, over $255,000 in unpaid obligations and over $155,000 in penalties
have been paid (see Table 2).
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Table 1

Completed Audits

s

1999 22,550 0 0 0 0 32,200 0 54,750
2000 20,750 0 1,000 2,100 8,000 16,100 0 47,950
2001 7,750 0 0 0 0 5,500 0 13,250
2002 10,350 0 1,150 1,725 0 16,725 0 29,950
2003 13,950 0 0 0 10,000 24,150 0 48,100
2004 10,350 0 100 300 29,500 16,375 0 56,625
2005 74,400 0 54,900 7,800 60,000 47,950 20,000 265,050
2006 68,450 0 52,953 8,400 50,000 68,625 10,000 258,428
2007 87,550 850 61,550 21,900 37,000 53,225 2,000 264,075
2008 107,150 1,500 10,175 [¢] 64,000 45,675 0 228,500
2009 26,350 0 2,150 0 19,500 10,035 0 58,035
Total $449,600 $2,350 $183,978 $42,225 $278,000 $336,560 $32,000 $1,324,713
Table 2 Complaints for Audit
1999 0 0 0 0 0 0 0 0
2001 0 0 0 0 0 0 0 0
2002 0 0 0 0 0 0 0 0
2003 0 0 0 0 0 0 0 0
2004 3,000 0 0 0 0 0 3,000 85,739
2005 9,000 4,000 31,050 57,300 300 0 101,650 62,303
2006 4,700 0 25,600 3,150 0 0 33,450 52,278
2007 4,700 0 2,050 0 0 0 6,750 25,689
2008 12,000 0 1,500 0 0 0 13,500 25,891
2009 0 0 0 0 0 0 0 4,049
Total $33,400 $4,000 $60,200 $60,450 $300 $0 $158,350 $255,948

Iv. ENFORCEMENT

The Board’s Abuse Investigation Unit handles enforcement of the Workers'

¢

Compensation Act. The report of the Abuse Investigation Unit appears at Section 12 of

the Board’s Annual Report.
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B5. INDEPENDENT MEDICAL EXAMINATIONS (IMES);
MEDICAL FEE SCHEDULE; FACILITY FEE SCHEDULE

L INDEPENDENT MEDICAL EXAMINATIONS.ERROR! BOOKMARK NOT DEFINED.

Draft regulations for the implementation of Section 312 of the Workers' Compensation
Act of 1992 were first presented to the Board of Directors April 7, 1994, with final
approval on January 3, 1996. Section 312 provides, in part, as follows:

Examiner system. The board shall develop and implement an independent medical
examiner system consistent with the requirements of this section. As part of this system,
the board shall, in the exercise of its discretion, create, maintain and periodically
validate a list of not more than 50 health care providers that it finds to be the most
qualified and to be highly experienced and competent in their specific fields of expertise
and in the treatment of work-related injuries to serve as independent medical examiners
from each of the health care specialties that the board finds most commonly used by
injured employees. The board shall establish a fee schedule for services rendered by
independent medical examiners and adopt any rules considered necessary to effectuate
the purposes of this section.

Duties. An independent medical examiner shall render medical findings on the medical
condition of an employee and related issues as specified under this section. The
independent medical examiner in a case may not be the employee’s treating health care
provider and may not have treated the employee with respect to the injury for which the
claim is being made or the benefits are being paid. Nothing in this subsection precludes
the selection of a provider authorized to receive reimbursement under section 206 to
serve in the capacity of an independent medical examiner. Unless agreed upon by the
parties, a physician who has examined an employee at the request of an insurance
company, employer or employee in accordance with section 207 during the previous 52
weeks is not eligible to serve as an independent medical examiner.

Appointment. If the parties to a dispute cannot agree on an independent medical
examiner of their own choosing, the board shall assign an independent medical
examiner from the list of qualified examiners to render medical findings in any dispute
relating to the medical condition of a claimant, including but not limited to disputes that
involve the employee's medical condition, improvement or treatment, degree of
impairment or ability to return to work.

Rules. The board may adopt rules pertaining to the procedures before the independent
medical examiner, including the parties' ability to propound questions relating to the
medical condition of the employee to be submitted to the independent medical
examiner. The parties shall submit any medical records or other pertinent information to
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the independent medical examiner. In addition to the review of records and information
submitted by the parties, the independent medical examiner may examine the employee
as often as the examiner determines necessary to render medical findings on the
“questions propounded by the parties.

Medical findings; fees. The independent medical examiner shall submit a written
report to the board, the employer and the employee stating the examiner's medical
findings on the issues raised by that case and providing a description of findings
sufficient to explain the basis of those findings. It is presumed that the employer and
employee received the report 3 working days after mailing. The fee for the examination
and report must be paid by the employer.

Weight. The board shall adopt the medical findings of the independent medical
examiner unless there is clear and convincing evidence to the contrary in the record that
does not support the medical findings. Contrary evidence does not include medical
evidence not considered by the independent medical examiner. The board shall state in
writing the reasons for not accepting the medical findings of the independent medical

examiner.

Annual review. The board shall create a review process to oversee on an annual basis

the quality of performance and the timeliness of the submission of medical findings by
the independent medical examiners.

Currently, the Board has 24 examiners on its Section 312 IME list. The Board continues
to consider alternatives to increase the number of examiners on the list and decrease
the amount of delay. The following physicians are currently on the Board’s Section 312

IME list:

ANESTHESIOLOGY/PAIN
MANAGEMENT

BLAZIER, KENNETH
MERCY HOSPITAL, DEPT
OF ANESTHESIA

144 STATE STREET
PORTLAND ME 04102
TEL: 879-3385

LEONG, PETER Y
MERCY HOSPITAL, DEPT
OF ANESTHESIA

144 STATE STREET
PORTLAND ME 04102
TEL: 879-3385

CHIROPRACTIC

BALLEW, DAVID M., DC
BALLEW CHIROPRACTIC OFFICE
256 MAIN STREET
WATERVILLE, ME 04901
TEL: 873-1167

LYNCH, ROBERT P., DC
1200 BROADWAY

S PORTLAND, ME 04106
TEL: 799-2263

VANDERPLOEG, DOUGLAS DC
17 BACK MEADOW RD
DAMARISCOTTA, ME 04543
TEL: 563-8500

FAM/GEN/INT

GRIFFITH, WILLIAM L., MD
TOGUS VA MEDICAL CENTER
1 VAWAY

AUGUSTA, ME 04330

TEL: 623-8411 EXT 5243

SHAW, PETER K., MD

96 CAMPUS DR
SCARBOROUGH, ME 04102
TEL: 885-9905
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GASTROENTEROLOGY
SULLIVAN, HAROLD H. MD
CASCO BAY
GASTROENTEROLOGY
25 LONG CREEK DRIVE
SOUTH PORTLAND, ME
04106

TEL: (207) 879-0094

INTERNAL MEDICINE

MEDRANO, RENATO
SOUTHERN MAINE
PHYSICAL THERAPY, P.A.
449 COTTAGE ROAD
SOUTH PORTLAND, ME
04106

TEL: 623-8411 EXT 4390



NEUROLOGY

BRIDGMAN, PETER, MD

51 HARPSWELL RD, sTE 100
BRUNSWICK, ME 04011
TEL: 729-7800

NEUROPSYCHOLOGIST

RILEY, ROBERT, Psy.D.,
ABPP-CN

THE BRAIN CLINIC OF
CENTRAL MAINE, LLC
93 SECOND ST
HALLOWELL, ME 04347
TEL: 485-1646

ORTHOPEDIC SURGERY

CROTHERS ill, OMAR D.,
M.D. (HIPS ONLY)
ORTHOPEDIC ASSOCS PTL
33 SEWALL ST.
PORTLAND, ME 04104
TELE: 828-2100

DONOVAN, MATTHEW MD
10 MARKETPLACE DR.
YORK, ME 03909

TEL: 363-6400

OSTEOPATH

CHARKOWICK, ROBERT
P.O. BOX 3154
AUGUSTA, ME 04330
TEL: 623-8411 ext. 5257

SULLIVAN, CHARLES W.
147 RIVERSIDE DR, SUITE1
AUGUSTA, ME 04330-4100
TEL: 623-6355

OTOLARYNGOLOGY

HAUGHWOUT, PETER MD
18 DOUGLAS ST
BRUNSWICK, ME 04011
TEL: 729-4085

PHYSIATRY

BAMBERGER, STEPHAN
MEDICAL REHAB
ASSOCIATES

12 INDUSTRIAL PARKWAY
BRUNSWICK, ME 04011
TEL: 725-7854

WOELFLEIN, KAREN
MEDICAL REHAB ASSOCS
12 INDUSTRIAL PARKWAY
BRUNSWICK, ME 04011
TEL: 725-7854
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PHYSICAL MED & REHAB

HALL, JOHN

MAINE GENERAL MEDICAL CTR
SETON UNIT, 30 CHASE AVE
WATERVILLE, ME 04901

TEL: 872-4400
PODIATRY

MUCA, ERIC, D.P.M.
INTERMED SPECIALTY -
GROUP

100 FODEN RD STE 200
PORTLAND, ME 04106
TEL: 523-8500

PSYCHIATRY

BARKIN, JEFFREY S., M.D.
97A EXCHANGE STREET
PORTLAND, ME 04101
TEL: 775-2244

LOBOZZO, DAVID B., MD
477 CONGRESS ST
PORTLAND, ME 04101
TEL: 773-1290

PSYCHOLOGY

MATRANGA, JEFF, PH.D.
2 BIG SKY LANE
WATERVILLE, ME 04901
TEL: 872-5800

PULMONARY

FUHRMANN, CALVIN P. MD
KENNEBUNK MEDICAL CTR
24 PORTLAND ROAD
KENNEBUNK, ME 04043
TEL: 985-3726



Independent Medical Exams 2001-2009

700 B Employee B Employer DOHearing Officer O Agreed On HTotal

500

400

2001 2002 2003 2004 2005 2006 2007 2008 2009
@ Employee 238 210 258 163 220 213 176 195 208
@ Employer 363 40 208 143 197 209 186 255 191

[ Hearing Officer 6 3 T e 1 2 7 2 1 1

O Agreed On 38 38 27 0 17 25 14 30 34
Total 645 591 502 317 436 454 378 481 434

The above chart reflects the source of requests for independent medical examinations
for the years 2001-2009.

Il. MEeDICAL FEE SCHEDULE.

The Board first published a Medical Fee Schedule on April 4, 1994. The Board is
required pursuant to Section 209 to adopt rules establishing standards, schedules, and
scales of maximum charges for individual services, procedures and courses of
treatment. In order to ensure appropriate costs for health care services, the standards
are to be adjusted annually to reflect appropriate changes in levels of reimbursement.

In August 1997, the Board adopted the Resource Based Relative Value System
(RBRVS) as an efficient method to administer a fee schedule. On August 22, 2006, the
Board voted to adopt the 2005 CPT Codes and RBRVS.

1. FAcILITY FEE SCHEDULE.

In 2007, Maine WCB contracted with ingenix to facilitate the creation of a facility fee rule
for hospital inpatient, outpatient and ambulatory surgical care. After four meetings of the
consensus-based rulemaking group, they were able to agree on a modified Medicare
methodology because it is relatively transparent and widely understood, but they were
unable to agree on several issues, including the base rate. The Board went to public
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hearing on August 17, 2009, and the deadline for written comments was
August 27, 2009.

The goal of the facility fee schedule is to: reduce inequities in the system; eliminate
bottlenecks and inefficiencies; ensure providers are paid fairly; create a system that
payers can manage while producing the lowest rational cost system wide; and create
clarity in rules and simplicity for maintenance.

The Board held a public hearing on Chapter 5 on August 17, 2009. During the public
comment timeframe, there was data submitted which raised a number of questions. In
order to respond to the public comments, the Board requested additional data from the
Maine Health Data Organization. MHDO was unable to supply the data in a timely
fashion, so the Board is attempting to obtain the data from OnPoint Health. The Board
had until December 24th to take final action on the proposed changes to Chapter 5.
Because no action was taken by that date, the timeframe for implementing the proposed
fee schedule expired. As soon as the data is received irom MHDO or OnPoint Health,
Ingenix will provide its analysis, and the Board will propose a new fee schedule.

The Board anticipates that the rule will generate significant savings with respect to

these medical costs. A safety net is built in to have Ingenix analyze the facility fee rule
one year after implementation to identify savings or correct any negative impact.
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B6. WORKER ADVOCATE PROGRAM

.. INTRODUCTION.

The Worker Advocate Program provides legal representation to injured workers in
administrative proceedings (mediations and formal hearings) before the Workers’
Compensation Board. In order for a worker to qualify to receive assistance, the worker’s
injury must have occurred on or after January 1, 1993; the worker must have
participated in the Board’s troubleshooter program; the worker must not have informally
resolved the dispute; and finally, the worker must demonstrate that they have not
retained legal counsel.

Traditional legal representation is the core of the program, the Advocate staff have
broad responsibilities to injured workers, which include: attending hearings and
mediations; conducting negotiations; acting as an information resource; advocating for
and assisting workers to obtain rehabilitation, return to work and employment security
services; and communicating with insurers, employers and health care providers on
behalf of the injured worker.

. HISTORY.

In 1992 the Maine legislature re-wrote the Workers’ Compensation Act. They repealed
Title 39 and enacted Title 39-A. One of the most significant changes which impacted
injured workers was the elimination of the “prevail” standard. Under “old” Title 39,
attorneys who represented injured workers were entitled to Board ordered fees from
employers/insurers if they obtained a beneéfit for their client, i.e., if they “prevailed”.
However, under the “new” act (beginning in January of 1993), the employer/insurer had
no liability for legal fees regardless of whether the worker prevailed or not, and, in
addition, fees paid by injured workers to their attorneys were limited to a maximum of
30% of accrued benefits and settlement fees no greater than 10%.

These changes, which undoubtedly reduced the cost of claims, made it very difficult for
injured workers to obtain legal representation—unless they had a serious injury with a
substantial amount of accrued benefits at stake. Estimates indicate that upwards of 40%
of injured workers did not have legal representation after these changes were made to
the statute. This presented some dramatic challenges for the administration of the
workers’ compensation system. By 1995, recognition of these issues prompted the
Workers’ Compensation Board of Directors to establish a pilot “Worker Advocate”
program.

The pilot program was staffed by one non-attorney Advocate and was limited to the
representation of injured workers at the mediation stage of dispute resolution. Based on
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its initial success, the board expanded the pilot program to five non-attorney Advocates,
one for each regional office; however, representation remained limited to mediations.
Ultimately, in recognition of both the difficulties facing unrepresented workers and the
success of the pilot program, the Legislature amended Title 39-A to formally create the
Worker Advocate Program in 1997.

The new statute created a substantial expansion of the existing operations. Most
significantly, the new program required Advocates to provide representation at formal
hearings in addition to mediations. The additional responsibilities associated with this
new representation require much greater skill and many more tasks than previously
required of Advocates. Some of these new tasks include: participation in depositions,
attendance at hearings, drafting required joint scheduling memorandums, drafting
numerous types of motions, drafting complicated post-hearing memorandums,
comprehending complex medical reports, conducting settlement negotiations, and
analysis and utilization of statutory and case law.

1. THE CURRENT WORKER ADVOCATE PROGRAM

Currently the board has 12 Advocates working in five regional offices from Caribou to
Portland. Advocates are generally required to represent all qualified employees who
apply to the program—unlike private attorneys. The statute does provide some
exceptions to this requirement of representation whereby the program may decline to
provide assistance. However, the reality is that relatively few cases are refused.

Cases are referred to the Advocate Program only when there is a dispute—as indicated
by the employee, employer, insurer, or a health care provider. When the Board is
notified of a dispute, a Claims Resolution Specialist (known as a “troubleshooter”) tries
to facilitate a voluntary resolution of the problem. If that is not successful, the Board
determines if the employee qualifies for the assistance of the Advocate Program, and if
so, makes the referral.

If troubleshooting is not successful, cases are scheduled for Mediation. To represent an
injured worker at Mediation, the Advocate Program must first obtain medical records
and factual information regarding the injury and the worker’'s employment. Advocates
must meet with the injured worker to learn of and review the issues; they must also
acquire information from health care providers. Advocates are also often called upon to
explain the legal process (including Board rules and the statute) to injured workers.
They often must explain requirements regarding medical treatment and work and
frequently must assist workers with unemployment and health insurance issues. They
also provide injured workers with other forms of interim support, as needed. Many of
these steps produce evidence and information necessary for subsequent formal '
litigation, if the case gets that far.’

At Mediation, the parties meet with a Mediator, discuss the issues, and attempt to

negotiate an agreement. The Mediator facilitates, but has no authority to requ_ire the
parties to reach an agreement or to set the terms of an agreement. If the parties resolve
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their issues, the terms of the agreement are recorded in a binding Mediation Record. A
significant number of cases are resolved before, at, and after Mediation; of every 100
disputes reported to the Board, only about 25 go on to a formal hearing.

Cases that do not resolve at mediation typically do so because of the factual and/or
legal complexity of the dispute. These cases typically involve situations where facts are
unclear or as the result of differing interpretations of the statute and case law. If
voluntary resolution of issues fails at mediation, the next step is litigation at the formal
hearing level.

This formal process is initiated by an Advocate filing petitions to request a formal
hearing (after assuring there is adequate medical and other evidence to support a
claim). Before a hearing is conducted, the parties exchange relevant information
through voluntary requests and formal discovery. Preparation for hearing entails
preparation of and response to motions, preparation of the worker and other witnesses
for their testimony, preparation of exhibits, analysis of applicable law and analysis of
medical and other evidence. At the hearing, Advocates must elicit direct and cross
examination testimony of the witnesses, introduce exhibits, make objections and
motions, and, at the conclusion of the evidence taking, file position papers which
summarize the facts and credibly argue the law in the way most favorable to the injured
worker. Along the way, the Advocates also often attend depositions of medical
providers, private investigators, and labor market experts. Eventually, either a decision
is issued or the parties agree on either a voluntary resolution of the issues or a lump
sum settlement. The average timeframe for the entire process is about 12 months,
although it can be significantly shorter or longer depending on the complexity of medical
evidence and the need for independent medical examinations.

Iv. CASELOAD STATISTICS.

Injured workers in Maine have made substantial utilization of the Advocate program.
Advocates represent injured workers at approximately 50% of all mediations (an
average of 2,000 mediations per year). Given the relatively large number of Mediations
handled by Advocates, it bears noting that from 1998 through 2008, the program
consistently cleared no less than 95% of the cases assigned in a given year for

Mediation. The following table reflects the number of cases at Mediation from 1999
through 2009.
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Advocate Cases at Mediation

Cases Pending % of All
Assigned Disposed Dec 31st Pending

1999 2,342 2,351 299 51 %
2001t 2,249 2,247 348 51 %
2002 2,113 2,153 308 51 %
2003 1,981 1,899 390 46 %
2004 1,816 1,969 237 50%
2005 1,915 1,841 311 53 %
2006 1,522 1,533 280 56 %
2007 1,397 1,434 243 52 %
2008 1,405 1,437 211 48 %
2009 1,205 1,195 221 52 %

In 2009, the number of cases handled by Advocates at mediation represents a
decrease of approximately 14%, as compared to the number of cases taken to
mediation by Advocates in 2008 (which represented a slight increase over 2007).
Nevertheless, the Advocate Division handled 52% of mediations (statewide) in 2009.
This represents an 8% increase in market share over 2008 levels.

The Advocate program has also represented injured workers at 25 to 30% of all formal
hearings before the Board (about 700 cases per year). In the majority of years,
Advocates have cleared more formal cases than were pending at the start of the year.
Given the much greater scope of responsibility inherent with formal hearing cases,
Advocates have performed very well in their expanded role. The following table
represents the number of cases handled by Advocates to formal hearing in years 2000
through 2009.

Advocate Cases at Formal Hearings

Pending % of All

Assigned Disposed 12/31 Pending

2000 597 594 313 28 %
2001 813 784 342 28%
2002 642 682 46 8 35%
2003 920 780 608 37%
2004 689 810 487 29%
2005 679 714 452 30%
2006 628 715 361 _ 29%
2007 632 673 320 28 %
2008 599 610 309 29 %
2009 564 511 362 32%
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In 2009, there was a marginal decrease in the number of cases handled by Advocates
to formal hearing, as compared to the number of cases handled by Advocates to formal
hearing in 2008. However, there are more Advocate cases currently pending at the
Formal Hearing level than at any time since 2005.

It is also worth noting that the Advocate Division is currently handling 32% of all cases
pending at the Formal Hearing level. This constitutes a 10% increase in market share
over 2008 levels and a 14% increase in market share over 2007 levels. This is the
highest level of market share since 2003.

V. SUMMARY.

The Advocate Program was created to meet a significant need in the administration of
the Workers’ Compensation system. The statutory expansion of program duties in 1997
created unmet needs in the program. In order to meet the obligations in the statute, the
Workers’ Compensation Board has diverted resources from other work to the Advocate
program. Currently the program has 12 Advocates with a support staff of 16 (two of
which are part-time) and a supervising Senior Staff Attorney. Services are provided in 5
offices; Caribou, Bangor, Augusta, Lewiston and Portland.

In its first 10 years, the Program has proven its value by providing much-needed
assistance to Maine’s injured workers, albeit with limited resources. As a result of the
limited resources, the Advocate program has experienced periods of overly high case
loads which has led to chronic staff turnover. In one 12-month period, (2006—2007) 42%
of existing Advocate Program positions were vacant. Nothing has greater potential to
impact the quality of the services rendered to injured workers than insufficient staff. In
response to ongoing concerns, the 123" Legislature provided additional support for the
Advocate program. Qualifications for Advocates and paralegals were increased and, in
conjunction, pay ranges were upgraded. [Public Law 2007 Ch 312]. The changes, which
went into effect in September 2007, are intended to attract and retain staff and to bolster

stability of this program—uwhich is an integral part of the Workers’ Compensation system
in Maine.
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B7. TECHNOLOGY

The Board over the past year has implemented a number of significant changes with
respect to information systems and their delivery. Due to recent legislation, many of the
information delivery platforms and application were centralized into the Office of
Information Technology. The Board has completed the migration of its applications on
Board servers to the OIT centralized enterprise services. This transition required ‘
changes to our Agency Business application as well as merging the Advocate client |
tracking system. These two tasks alone required significant time and expense to *
migrate to the OIT enterprise server. Additionally, all the desktops were replaced

because they were over 5 years old and beginning to experience system degradation

and malfunctions. Working with OIT we seemed to have resolved the issues regarding

the slow network by adding lines to the slower offices.

The WCB, in cooperation with NCCI, implemented electronic submission for Proof of

Coverage from the insurer community. The community has been asking for this

electronic submission which will provide more accurate and timely filings. This will also |
enable the Claim staff to better supervise the timeliness and accuracy of payments to
injured employees. The Board also convened a consensus based rulemaking group to

develop a rule requiring the electronic filing of proof of workers’ compensation coverage.

The WCB has recently added a search feature to the WCB Website that will allow

anyone the opportunity to check the WC insurance status online.

The Board has been using a tool called ISYS (word search application for Hearing
Officers) which provide the ability to search by key word other Hearing Officer decisions,
Board Statute, Board Rules, and other pertinent documents. This functionality has been
expanded over the past year to other Board employees, including Advocates. The
Board, at the request of the legal community, has partnered with Westlaw to provide
access for the legal community to perform word search capabilities of Hearing Officer
decisions. Lexis Nexis and West Publishing distribute the decisions to their clients.

The 121st Maine Legislature enacted legislation that required the Workers
Compensation Board (WCB) to adopt rules mandating electronic filing. The legislation
directed the Board to proceed by way of consensus based rulemaking. A committee ‘
was formed consisting of representatives from the insurance companies, self-insureds,

WCB Directors and staff. Recommendations were forwarded to and unanimously

approved by the Board of Directors. :

The WCB agreed on a timetable for implementation. First Reports of Injury and Denial
submissions have been completed. Staff is currently engaged in completing the
remaining payments phase. An internal group is near completion for the Trading Partner
Tables which will provide a roadmap of the various payment functions and time frames
required for each business event. The next step is to get shareholder review and
comment before programming the necessary functions. The carriers require at least 12
months once the State’s specifications are posted before they can initiate a test.
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Additionally, WCB Rules will be updated to take advantage of the new process. Testing
is estimated to begin the Spring of ’10.

A Rule mandating electronic submission of Proof of Coverage information was
approved on August 22, 2009. All submissions for Proof of Coverage are now being
submitted electronically.
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B8. ABUSE INVESTIGATION UNIT !

The Abuse Investigation Unit (AlU) is responsible for investigating violations of the Act
by employers, employees or insurers including complaints of fraud and illegal or
improper conduct. 39-A M.R.S. §153(5). The Unit conducts investigations from
information received from internal and external sources. The AlU is also responsible for i
assessing fines regarding worker benefits, parties’ agreements, mandatory workers’

compensation insurance, and abuses of the Act (willful violations, fraud or intentional
misrepresentations).

Board staff initiates cases against employers’ that fail to carry mandatory workers’

compensation insurance coverage. Cases are heard by Board-appointed presiding

officers and can result in significant monetary penalties, loss of corporate status,

suspension of a state-issued license, and/or referral to the Attorney General for criminal
prosecution. The AlU also rules on petitions filed by parties for failure to pay medical

expenses or lost-time benefits, and in instances when one party alleges another has

failed to follow or has violated a Board order or other agreement regarding payment of i
benefits. The AlU may represent the Board when there is an allegation that an

employer, insurer or third-party administrator has engaged in a pattern of questionable
claims-handling or has repeatedly unreasonably contested claims.

The Unit is also responsible for administrative enforcement of laws when employers and
insurers have to file specific forms. Potential violations are identified, and the AlU issues
a complaint notifying employers and/or insurers of possible violations, conducts an
investigation and, if a violation is identified, issues a decision that may impose a

penalty.

Following is a list of the statutory provisions for which AlU is responsible. 5

> Section 205(3): when there is no ongoing dispute lost time benefits must be paid
within 30 days of becoming due. Penalties of $50 per day to a maximum of $1,500
are payable to the injured worker for violations.

> Section 205(4): when there is no ongoing dispute medical bills are payable within
30 days of becoming due. Penalties of $50 per day up to a maximum of $1,500 are
payable to a health care provider or the injured worker if there is a violation.

> Section 324(2): payments pursuant to a board order or agreement of the parties
must be made within 10 days. Violations of this section may be penalized up to $200
per day for each day of violation. The employee receives up to $50 per day of any
penalty assessed with the balance, if any, payable to the Board’s Administrative
Fund.

» Section 360(1): employers and insurers must provide information and/or file certain
forms within deadlines specified. Penalties of up to $100 per instance are payable to
the General Fund.
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> Section 324(3): entities conducting business in Maine, regardless of where they are
based, must have workers’ compensation insurance for any employees. Failure to
carry coverage can result in penalties of up to $10,000.00 or an amount equal to
108% of the unpaid premiums, whichever is greater. Violators are also subject to
loss of corporate status, suspension of a state-issued license, and/or referral to the
Attorney General for criminal prosecution. Penalties are paid to the Board’s
Employment Rehabilitation Fund.

> Section 356(2): benefits due to the work-related death of an employee are payable
to the state when there are no surviving dependents as defined by the Act. An
amount equal to 100 times the state average weekly wage is payable. AlU
investigates possible cases and negotiates with insurers or litigates claims for
payment.

> Section 359(2): any employer, insurer or third-party administrator found, after a
hearing, to have a pattern of questionable claims-handling techniques or to have
repeatedly unreasonably contested claims for compensation is liable for fines of up
to $25,000. Penalties are payable to the General Fund and violations are certified to
the Superintendent of Insurance for further action.

> Section 360(2): individuals or businesses that commit a willful violation of the
Workers’ Compensation Act, fraud or intentional misrepresentation may penalized.
Individuals may be fined up to $1,000 and businesses up to $10,000 per violation
and they may be ordered to pay compensation wrongfully withheld or repay benefits
received. Penalties and are payable to the General Fund.

Through the efforts of the Abuse Investigation Unit, the Board has contributed $160,240
to the General Fund in 2009 from penalties assessed for late filed First Reports.

The AIU continues to work closely with the Attorney General’s office regarding criminal
prosecutions based on violations of Title 39-A. The failure to carry mandatory workers’
compensation coverage is a Class D crime in Maine. 39-A M.R.S. § 324(3)(A). In 2005
the Attorney General’s office began accepting cases for prosecution. Cases are
identified using jointly developed criteria including the length of time a business
operated without coverage and taking into consideration violators representative of a
particular business or sector. The Attorney General’s office also accepts cases from the
Board for criminal prosecution based on violations of § 360(2). While violation of this
section is not a crime, the actions taken resulting in violations (working while collecting
compensation, misrepresenting the law or facts, perjury, fraud, etc.) may also constitute
one or several different crimes under Maine Law. The Attorney General has obtained
indictments regarding both provisions in all the cases presented to date, and has
successfully obtained convictions with jail time and/or penalties and restitution.
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B9. CLAIMS MANAGEMENT UNIT

The Claims Management Unit operates under a “case management” system. Individual
claims managers process the file from start to finish. The insurance carriers, claims
administrators, and self-insured employers benefit from having a single contact in the
Claims Management Unit.

The Unit coordinates with the Monitoring Unit of the MAE Program to identify carriers
that frequently file late forms or who may be consistently late in making required
payments to injured workers. Case managers of the Claims Management Unit review
the paperwork filed by carriers to ensure that payments to injured workers are accurate
and that the proper forms are completed and filed with the Workers’ Compensation
Board. The Unit conducts training workshops regarding compliance and payments to
injured workers upon request.

Greater implementation of Electronic Data Interchange (EDI) has created efficiencies in
claims management, allowing managers to increase their claim management efforts,
through the electronic filing of the First Report of Injury and Notice of Controversy.

In addition to EDI creating data entry efficiencies, the Unit is also undergoing full
business analysis of its overall daily functions. The purpose is to upgrade computer
programs and screens in order to streamline the workload, thereby making the daily
performance of work more efficient; automate functions that can be done by the
computer; and, reduce the time it takes to process claims and associated paperwork. All
of these changes will provide time to address higher level and more serious problems
and should benefit the entire workers’ compensation community. It will also identify,
through the computer, filing requirements and deadlines for carriers while notifying them
automatically of problems or errors in this regard.

Claims staff search the database for a claim that matches the information on each form
that is received, checking by Social Security Number, employee name and date of
injury. This is information that is entered into the database after the Employer’s First
Report of Occupational Injury or Disease is filed with the Board. Claims Management
Unit staff verify accuracy of payment information on each claim that is filed with the
Workers’ Compensation Board for claims that have been open since 1966. Cost of
Living Adjustments (COLA) are done on claims beginning with dates of injury on
January 1, 1972 through December 31, 1992. Claims staff check to see that the COLAs
are calculated correctly. The filing of forms with incorrect information cause Claims staff
to spend a lot of time researching files and doing mathematical calculations, which is
necessary to ensure that correct payments are made to injured workers.

This Unit is responsible for annually producing the “State Average Weekly Notice” that
contains the information necessary to make COLAs on claims, to calculate permanent
impairment payments, and whether to include fringe benefits when calculating

compensation rates. The SAWW is determined by the Department of Labor each year.
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Claims staff use this information to do the mathematical calculations to determine the
COLA multiplier and maximum benefit in effect for the following year.

Work is done by Claims staff to produce an annual Weekly Benefit Table. The Weekly
Benefit Table is used by all members of the Workers’ Compensation community who
need to determine a compensation rate for an employee.

A brief description of the way various forms are processed is shown below:

Petitions — The file for the claim is located or created, the form is entered in the
database, and the file is sent to the appropriate Claims Resolution Specialist in a
regional office. A telephone call or e-mail message is directed to the person who filed
the form if a claim cannot be found in the database. A request is made to provide an

Employer’s First Report of Occupational Injury or Disease so that a claim can be
started.

Notices of Controversy - The initial form is filed electronically. Corrections to the form
are submitted to the Board on paper forms and the changes are entered manually by
Claims staff.

Answers to Petitions - The file for the claim is located, the Answer is entered into the
database and sent to the file.

Wage Statements - The average weekly wage is calculated by Claims staff in
accordance with direction given by Statute, Board Rules and Law Court decisions. The

average weekly wage is entered into the database and the form is sent to the File
Room.

Schedule of Dependent(s) and Filing Status Statements - The information on this
form is entered into the database and the form is sent to the File Room.

Memorandum of Payment, Discontinuance or Modification of Compensation,
Consent between Employer and Employee - The form is checked for accuracy,
comparing dates, the rate, and the wage to information previously filed. The form is
entered into the database and then sent to the File Room. A telephone call or e-mail
message is directed to the person who filed the form if there is a problem. Explanations
or amended forms are requested, when necessary.

21-Day Certificate or Reduction of Compensation - The form is checked for
accuracy, comparing dates, the rate, and the wage. The form is entered in the database
if everything is correct. In cases where it is determined by Claims staff that there has
been an improper suspension or reduction, the file and form are sent to a Claims
Resolution Specialist in a regional office.

Lump Sum Settlement — The information on this form is entered into the database and
the form is sent to the File Room.

Statement of Compensation Paid — The information on this form is compared to
information previously reported, the form is entered into the database, and the form is
sent to the File Room. A large number of these forms are found to have errors which
results in staff having to research the file to contact the person who filed the form,
requesting corrected or missing forms.
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The Claims Management Unit processed the following forms:
Filed between Jan. 1
And Oct. 31, 2009

Employer’s First Report of Occupational Injury or Disease 31,488 electronic
54 paper filing

Notice of Controversy 8,081 electronic
4 paper filing

Petitions 3,265

Answers to Petitions 1,352

Wage Statement 7,678

Schedule of Dependent(s) and Filing Status Statement 8,085

All Payment Forms, including: 15,715

Memorandum of Payment

Discontinuance or Modification of Compensation

Consent Between Employer and Employee

21-Day Certificate of Discontinuance or Reduction of Comp
Lump Sum Settlement

Statement of Compensation Paid 12,144

Currently the only forms which can be filed electronically are the Employer’s First
Report of Occupational Injury or Disease and the Notice of Controversy. All other forms
are filed on paper and must be entered manually. Corrections to the Notice of
Controversy cannot be made electronically and must be submitted manually.

40



B10. INSURANCE COVERAGE UNIT

The Unit researches the history of employer insurance coverage in order to certify the
accuracy of these records. This is particularly important for many of the claims at formal
hearing, especially where there is a controversy as to the liability for the payment of the
claim. Since workers’ compensation coverage in Maine is mandatory, the Unit routinely
provides assistance to the public regarding insurance coverage requirements.

The Insurance Coverage Unit has new computer screens resulting from recent program
upgrades. The new screens help to streamline data entry and enhance the ability to
identify trends and problems with carriers. The program can link coverage and do
employer updates more easily than in the past. This has resulted in a reduction of First
Reports that can't be matched to an insurer. In the early 1990s, the Board would receive
approximately 600 First Reports in which coverage could not be identified. In 2005 this
figure had been reduced to 16, and in 2006 to 14. As a direct result of the computer

upgrade and streamlining personnel in the Coverage Unit staff was reduced by four
employees.

The Board’s database was merged with the Department of Labor’s roughly six years
ago, resulting in greater collaboration with the Department of Labor and the Bureau of
Insurance. The Unit processes proof of workers’ compensation insurance coverage both
manually and electronically. A staff member is assigned for processing applications for
waivers to the Workers’ Compensation Act.

The Unit supervisor is responsible for a multitude of duties including the approval of
applications for predetermination of independent contractor status. The functions of the
Unit consist of proof of coverage, waivers, and predeterminations. The goal of staff is to
process 80% of the proof of coverage filings within 24 hours of receipt (the Board
received and processed 45,641 proof of coverage filings between November 2007 and
October 2008); 90% of waiver applications within 48 hours of receipt (the Board
received and processed 1,652 waiver applications between November 2007 and
October 2008); and 100% of predetermination applications within 14 days (the Board
received 6,644 applications between November 2008 and October 2009). ALL GOALS
WERE MET.

The Unit assists with problem claims including the identification of insurance coverage,
the identification of employers, and identifying address changes for employers. This is
done to properly process and assign claim files to the appropriate regional offices. The
Coverage staff works closely with the Abuse Investigation Unit regarding problems
associated with coverage enforcement. The Unit cooperates with the MAE program to
identify carriers and self-insureds who consistently fail to file required information in a
timely manner. And, it assists the Bureau of Labor Standards to maintain an accurate
and up-to-date employer database, utilized by both departments.
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C. ORGANIZATIONAL STRUCTURE,
PoOSITION COUNT, JOB CLASSIFICATIONS

Attachment | - Workers’ Compensation Board, Organizational Flow-Chart
Attachment Il - Workers’ Compensation Board, Position Count, 108; Job Classifications

Note: The Board’s position count is down from 122.5 in 2001.
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POSITION
NUMBER

029000334
029000309
029000046
029000063
029000361
029000001
029000375
029000402
029000404
029000407
029000409
029000421
029000406
029000403
029000101
029000381
029000351
029000277
029000045
029000422
029000003
029000004
029000006
029000171
029000357
029000355
029000291
029000260
029000328
029000318
029000410
029000368
029000064
029000411
029000413
029000414
029000412
029000415
029000041
029000317
028000065
029000255
029000385
029000442
029000395
029000399
029000393
029000365
029000320

WORKERS' COMPENSATION BOARD 202110

POSITION LISTING
FEBRUARY 2010
POSITION TITLE
ADMIN ASST
ASST TO THE EX DIR WIC BOARD
AUDITOR I
AUDITOR Il
AUDITCR I
AUDITOR i
BUSINESS MANAGER |

CLAIMS RESOLUTION SPECIALIST
CLAIMS RESOLUTION SPECIALIST
CLAIMS RESOLUTION SPECIALIST
CLAIMS RESOLUTION SPECIALIST
CLAIMS RESOLUTION SPECIALIST
CLAIMS RESOLUTION SPECIALIST
CLAIMS RESOLUTION SPECIALIST
CLERK IV

CLERK IV

CLERK IV

CLERK IV

DIR AUDITS

EX DIR W/C BOARD

HEARINGS OFFICER WCB
HEARINGS OFFICER WCB
HEARINGS OFFICER WCB
HEARINGS OFFICER WCB
HEARINGS OFFICER WCB
HEARINGS OFFICER WCB
HEARINGS OFFICER WCB
HEARINGS OFFICER WCB

LEGAL ADMINISTRATOR
MANAGEMENT ANALYST |
MANAGEMENT ANALYST |
MANAGEMENT ANALYST |
MANAGEMENT ANALYST I
MEDIATOR WCB

MEDIATOR WCB

MEDIATOR WCB

MEDIATOR WCB

MEDIATOR WCB

OFFICE ASSISTANT Il

OFFICE ASSISTANT il

OFFICE ASSISTANT il

OFFICE ASSISTANT Il

OFFICE ASSISTANT Il

OFFICE ASSISTANT Il

OFFICE ASSISTANT Il

OFFICE ASSISTANT (I

OFFICE ASSISTANT |l

OFFICE ASSISTANT Il

OFFICE ASSOCIATE |

Page 1
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POSITION
NUMBER

029000371
029000161
029000312
029000383
029000380
029000367
029000366
029000358
029000343
029000311
029000256
029000268
029000280
029000392
029000362
029000420
029000062
029000319
029000335
029000389
029000423
029000363
029000011
029000401
029000417
029000398
029000419
029000276
025000047
028000397
029000388
029000373
029000340
029000336
029000329
029000313
029000279
029000278
029000265
029000048
029000353
029000061
029000274
029000418
029000347
029000044
029000050
029000053
029000052 -

WORKERS' COMPENSATION BOARD 272110
POSITION LISTING
FEBRUARY 2010

POSITION TITLE

OFFICE ASSOCIATE |

OFFICE ASSOCIATE il

OFFICE ASSOCIATE Il

OFFICE ASSOCIATE !l

OFFICE ASSOCIATE it

OFFICE ASSOCIATE Il

OFFICE ASSOCIATE |l

OFFICE ASSOCIATE Il

OFFICE ASSOCIATE Il

OFFICE ASSOCIATE Il

OFFICE ASSOCIATE Ii

OFFICE ASSOCIATE Il

OFFICE ASSOCIATE Il MGR SuPV
OFFICE ASSOCIATE 1l SUPV
OFFICE SPECIALIST Il

OFFICE SPECIALIST 1l SUPV
PARALEGAL

PARALEGAL

PARALEGAL

PARALEGAL

PUBLIC SERVICE COORDINATOR HI
PUBLIC SERVICE EXECITIVE HI
PUBLIC SERVICE EXECUTIVE I}
PUBLIC SERVICE EXECUTIVE I}
PUBLIC SERVICE EXECUTIVE 1l
PUBLIC SERVICE EXECUTIVE Ill
SECRETARY

SECRETARY ASSOCIATE
SECRETARY LEGAL
SECRETARY LEGAL
SECRETARY LEGAL
SECRETARY LEGAL
SECRETARY LEGAL
SECRETARY LEGAL
SECRETARY LEGAL
SECRETARY LEGAL
SECRETARY LEGAL
SECRETARY LEGAL
SECRETARY LEGAL
SECRETARY LEGAL
SECRETARY SPECIALIST
SENIOR PARALEGAL

SENIOR PARALEGAL

SENIOR PARALEGAL

SENIOR PARALEGAL

SENIOR STAFF ATTORNEY
WORKERS COMP ADVOCATE
WORKERS COMP ADVOCATE
WORKERS COMP ADVOCATE

Page 2
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POSITION
NUMBER

029000307
029000051
029000396
029000408
029000332
029000049
029000327
029000405
029000316
029000330
029000425

WORKERS' COMPENSATION BOARD 212110
POSITION LISTING
FEBRUARY 2010

POSITION TITLE

WORKERS COMP ADVOCATE
WORKERS COMP ADVOCATE
WORKERS COMP ADVOCATE
WORKERS COMP ADVOCATE
WORKERS COMP ADVOCATE
WORKERS COMP ATTORNEY ADVOCATE
WORKERS COMP ATTORNEY ADVOCATE
WORKERS COMP ATTORNEY ADVOCATE
WORKERS COMP ATTORNEY ADVOCATE
WORKERS COMP SPECIALIST
WORKERS COMP SPECIALIST

Page 3
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D. COMPLIANCE WiTH FEDERAL AND STATE SAFETY AND HEALTH LAWS
INCLUDING THE AMERICANS WITH DISABILITIES ACT, THE FEDERAL
OCCUPATIONAL SAFETY AND HEALTH ACT, AFFIRMATIVE ACTION
REQUIREMENTS, AND WORKERS’ COMPENSATION

L EEO/AA

Provide annual training and/or distribution of state policies, most recently, May and June
of 2009.

I ADA

Publish Civil Service Bulletin 8.19 with annual EEO/AA Policy.

Provide supervisory training on period and as-needed basis.

Comply with state and federal requirements for ADA request and determination.
Work closely with DAFS (which provides human resources support to the Board).

. SAFETY AND HEALTH

The Board recently completed a comprehensive ergonomic evaluation and
replaced/updated work stations as needed.

Provide training on topics such as: Violence in the Workplace; Driving Dynamics;
Nutrition and Health.

Conduct annual inspections of all offices.

IV.  FAIR LABOR STANDARDS ACT
Provide training for all supervisors of non-exempt employees.
Require employees to accurately reflect work hours.

V. INTERPRETER FOR DEAF AND FOREIGN LANGUAGE
Have TTY phone line available for each regional office.

Utilize registered interpreters and the Language Line Interpreter Services.

VL. WORKPLACE VIOLENCE PREVENTION

The Board has, and continues to, work to minimize the risk of workplace violence.

The Board entered into a contact with Richard Golden to assess the physical safety of
each of the Board’s six offices. Mr. Goldman made a series of recommendations to
improve the safety of the Board’s offices. The Board has implemented all of Mr.
Goldman’s suggestions. The recommendations included the installation of secure doors
which can only be accessed by a special card or combination, as well as the erection of
barriers to protect workers and the maintenance of escape routes.
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Mr. Goldman also helped the Board develop a policy regarding violent or threatening
behavior (A copy of the policy is attached.) Pursuant to this policy, the Board obtains the
services of an officer whenever a threat is reported. This policy has worked very well to
date.

VIl. REDUCTION OF WORKPLACE INJURIES

The Board recently concluded a thorough ergonomic evaluation of its various offices.
The main focus of the review was to ensure that employees have ergonomically correct
work stations. A main goal, of course, is to prevent injuries by providing a safe working
environment.
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E. BUDGET AND ASSESSMENT
(TEN-YEAR FINANCIAL SUMMARY)

The workers’ Compensation Board has two accounts: The Administrative Fund and the
Employment Rehabilitation Fund. The Administrative Fund is the account from which
the Board pays its expenses. It will be discussed more extensively than the Employment
Rehabilitation Fund which, as a result of a legislative change, does not figure as
prominently in the Board’s operations.

i ADMINISTRATIVE FUND.

As a result of sweeping changes enacted in 1992, the Workers’ Compensation Board
replaced the Workers’ Compensation Commission. As the Legislature and Governor
debated the proposed changes to the workers’ compensation laws, they also
considered how to fund the new agency (i.e. the Board) which was being created.

The Board received an appropriation from the General Fund for fiscal year (“FY”) 93.
However, the Legislature and Governor decided, in the context of the economic
slowdown in the late 1980’s and early 1990’s, that the Board should have an
independent source of funding. Thus, the Board is considered an independent agency
and receives no General Fund money. Instead, the Legislature and the Governor

created an assessment on Maine’s employers that is used to fund the Board’s
operations.

The Workers’ Compensation Board receives virtually all of its revenue from this
assessment. The maximum amount that the Board can assess each year is set by
statute. 39-A M.R.S. § 154(6).

The process for issuing and collecting the annual assessment is set forth in the
Workers’ Compensation Act. 39-A M.R.S. § 154. The statute requires the Board to
divide the assessment between self-insured employers and insurer employers. The
division is based on the pro rata share of disabling cases that each category of
employer is responsible for. 39-A M.R.S. § 154(5).

Once the distribution of disabling cases is determined, the Board must determine how
much to assess. In calculating the amount to be assessed, the Board first projects its
expenditures. The Board then projects the amount, if any, of its surplus. The surplus is
defined as the money in the Administrative Fund that exceeds the allowed reserve.* The
surplus must be returned to Maine’s employers in the form of a reduced assessment.

The Board has reduced its annual assessment ten times in the last ten years.
These reductions total $11,489,500.

* The Board is required to have a reserve equal to one-quarter of its annual budget. 39-A M.R.S. § 154(6).
Currently, the Board’s reserve account can be funded to a maximum of $1,700,000. The reserve account is
discussed more fully below.
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The procedure for assessing self-insured employers is straight-forward. Each self- .
insured employer is assessed a specific dollar amount based on the aggregate benefits
paid by each self-insurer during the previous calendar year. If, for example, a self-
insured employer paid 10% of the total aggregate benefits paid by self-insured
employers in the previous calendar year, that self-insured employer would pay 10% of
the total self-insured assessment. Each self-insured employer must pay its assessment
for the upcoming fiscal year on or before each June 1.

The procedure for calculating and collecting the assessment from insured employers is
more complicated. Insured employers do not pay a specific dollar amount. Instead, a
rate, calculated by the Board with assistance from the Bureau of Insurance and industry
experts, is applied to each workers’ compensation policy. Insurers collect the money
from their insured employers and then remit payment to the Board on a quarterly basis.
Due to audits, reconciliations, and the method of collection, the Board’s books for a
fiscal year do not close at the end of the fiscal year.

As indicated, the Board is funded pursuant to a statutory assessment paid by Maine’s
employers, both self-insured and insureds. The Legislature, in creating this funding
mechanism in 1992, intended the users of the workers’ compensation system to pay for
it. The agency had previously been funded from General Fund appropriations.

The Legislature established the assessment as a revenue source to fund the Board, but
capped the assessment limiting the amount of revenue which can be assessed. A long
term solution to this problem is being considered in order to deal with costs, beyond the
Board's control, such as contract increases, health insurance, retirement, postage, and
lease costs.

The assessment cap has been problematic in submitting a balanced budget. The Board
cannot budget more than it can raise for revenue from the annual assessment and other
minor revenues collected from the sale of copies of documents, fines and penalties. A
majority of the fines and penalties received are deposited in the General Fund which
contributes no support to the Board. The Legislature voted to raise the assessment cap
beginning in FY08. This legislation increased the maximum assessment to $9,820,178
in fiscal year 2008, $10,000,000 beginning in fiscal year 2009, $10,400,000 beginning in
fiscal year 2010, $10,800,000 beginning in fiscal year 2011, and $11,200,000 beginning
in fiscal year 2012. These increases in the Board’s assessment cap should assist in
submitting a budget that is balanced between expenditures and revenues for the next

biennium. The total Board-approved budget for this biennium totaled $10,446,994 in
FY10 and $10,681,089 in FY11.

P.L. 2003, C. 93 provides that the Board, by a majority vote of its membership, may use
its reserve to assist in funding its Personal Services and All Other expenditures, along
with other reasonable costs incurred to administer the Workers’ Compensation Act. The
Bureau of the Budget and Governor approve the request via the financial order process.
This provides greater discretion to the Board in the use of its reserve account. The bar
chart entitled "WCB — 18 Year Schedule of Actual and Projected Expenditures" shows
actual expenditures through FY09 and projected expenditures for FY10. It also shows
the assessment cap and the amounts actually assessed through FY10. The bar chart
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entitled "WCB — Personnel Changes Since FY97" demonstrates the Board's efficient
use of personnel since 1997.
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The MAE and Worker Advocate programs represent 36% of the agency's total number of employees.
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Il BLAKE HURLEY McCALLUM & CONLEY REPORT

As part of the FY 08-09 budget process, the Legislature requested that the Workers’
Compensation Board oversee an audit of the agency’s finances. At the conclusion of
the RFP and interview process, the Board hired the accounting firm of Blake Hurley
McCallum & Conley to conduct this audit. The firm was asked to review all aspects of
the Board’s assessment process and financial practices for the fiscal years beginning in
July 1, 1997 and ending July 1, 2007. The firm found the Board staff to be “organized,
diligent and dedicated in the manner they carried out the mission of the Workers’
Compensation Board” and presented a clean bill of health for the Board’s fiscal
operations for the 10 year period. (A copy of the Report is attached.)

The Board has taken the following steps to comply with the Blake Hurley
recommendations to improve the efficiency of the Board’s finances: 1) the Board has
moved all assessment data from Excel spreadsheets to the Board’s computer software
program Progress; 2) the Board has implemented steps to ensure segregation of duties
relative to assessment collections; and 3) the Board has established a separate account
for the agency’s reserves. Blake Hurley further reccinmended that if the present
assessment process is retained, that the Board should institute an audit function on
insurers and selif-insureds to improve compliance with the assessment statute. This
recommendation has not yet been implemented. Another consideration was to
legislatively change the “assessment statute to require insurance companies to pay
assessments on the same basis as the self-insureds” (cash basis in lieu of a rate basis).
The change would simplify the process and reduce administrative costs, but would be
very cumbersome for the insurance companies to implement; and, therefore, the Board
has delayed any action on this recommendation.
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INDEPENDENT ACCOUNTANTS’ REPORT ON APPLYING
AGREED-UPON PROCEDURES
FOR
STATE OF MAINE, WORKERS’ COMPENSATION BOARD
FISCAL YEARS BEGINNING JULY 1, 1997
AND

ENDING JUNE 30, 2007



Blake Hurley McCallum & Conley, LLC + Certified Public Accountants
344 Main St. Westbrook, Maine 04092 - (207) 854-2115/Fax 854-2118

‘December 19, 2007

Mr. Paul R. Dionne

Executive Director

Workers’ Compensation Board
Deering Building, AMHI Complex
27 State House Station

Augusta, ME 04333-0027

Re: Agreed-upon procedures
Dear Mr. Dionne:

On behalf of our firm, I want to thank you and your staff for the courtesy, cooperation
and forthrightness extended to us during the completion of our field work with respect to
our agreed-upon procedures engagement. In particular, with respect to the areas we
examined, we found staff to be organized, diligent and dedicated in the manner they
carried out the mission of the Workers’ Compensation Board. We commend you, and the
staff, for those efforts.

Throughout our report, we noted areas where, in our opinion, efficiencies and safeguards
could be improved, both in the administrative sector, and in the legislative sector.

With respect to administrative functions, we refer you to our report on the internal
controls related to the billing and collection of assessments, which is included as
Appendix A of the report. In that report, we recommend that stricter controls over cash
receipts be implemented, that WCB add an audit function with respect to the examination
of assessment remittance reports and collections, and that WCB transition to a

professional accounting software package so that billings and receipts can be tracked and
reconciled in a more efficient and accurate manner.

With respect to the statute, we noted that the reserve accounting and refund requirements
do not account for the inherent time span over which estimated assessments are collected.

We noted that the application of the refund statute can lead to the case where costs
incurred to refund an over-collection exceed the nominal amount of the refund.

We noted that the statute favors self-insurers over insurance carriers’ customers in that
self-insurers share in the division of over-collections, even though self-insurers do not
contribute to the over-collections.



December 19, 2007

Mr. Paul R. Dionne

Executive Director

Workers’ Compensation Board
Page Two

We noted that employers who transition to self-insurer status, by virtue of the statutory
mechanics, permanently escape one year of assessment.

Finally, we noted that, in the aggregate, the costs and administrative burdens of all

stakeholders would be lessened if insurance carriers were assessed in the same manner as
self-insurers.

Thank you again, Mr. Dionne, for your time, consideration and patience. We look

forward to discussing these issues with you and with the Labor Committee in the near
future.

Sincerely,

gt fb
James C. McCallum
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Blake Hurlev McCallum & Conley, LLC Certified Public Accountants
344 Main St. Westbrook, Maine 04092 - (207) 854-2115/Fax 854-2118

To the Board of Directors
State of Maine-Workers” Compensation Board

We have performed the procedures described herein, which were agreed to by the State of Maine-Workers’
Compensation Board, solely to assist you with respect to the following items:

Procedure 1: Written evaluation of the internal controls under which assessments are levied, distributed and
refunded.

Procedure 2: Accuracy of recording of assessment collections by applicable year.
Procedure 3: Agreement of WCB schedule of collected assessments to DAFS trial balance.
Procedure 4: Accounting for assessments collected in excess of the statutory cap.
Procedure 5: The consistency of actual expenditures in relation to legally adopted budgets.
Procedure 6: The review of the schedule of the reserve activity.

Procedure 7: Report on development of assessment rates.

Procedure 8: Report on adequacy of resources-Monitoring, Audit and Enforcement Program and Workers’
Advocate Program.

The procedures and results, along with observations and recommendations, are described in detail in the
pages accompanying this report.

The State of Maine-Workers’ Compensation Board’s management is responsible for the Board's

accoun?ing records. This agreed-upon procedures engagement was conducted in accordance with
attestation standards established by the American Institute of Certified Public Accountants.

We were not engaged to, and did not, conduct an audit, the objective of which would have been the
expression of an opinion on specific elements of the accounting records of the State of Maine-Workers’
Compensation Board. Accordingly, we do not express such an opinion. Had we performed additional
procedures, other matters might have come to our attention that would have been reported to you.

This report is intended solely for the information and use of the State of Maine-Workers’ Compensation
Board and is not intended to be and should not be used by anyone other than this specified party.

Bk Handewy M Cllom | (L.Quy, Lec
Blake [ Hurlcy McCallum & Conley, LLC '
Westbrook, Maine

December 19, 2007



STATE OF MAINE-WORKERS’ COMPENSATION BOARD
Independent Accountants’ Report On Applying Agreed-Upon Procedures
Fiscal Years Beginning July 1, 1997 and Ending June 30, 2007

Procedures, Results, Observations & Recommendations

After reviewing the applicable statutes and documenting our understanding of the procedures used in the
computation, distribution, billing, collection and recording of assessments, the development of assessment
rates, the calculation of assessments collected in excess of statutory amounts, the calculation of the reserve
account balance, and the adoption of and implementation of budgeted expenditures, we performed the
following requested procedures:

Procedure 1: Evaluation of Internal Controls-Levy, Distribution and Refund of Assessments

Our report on the evaluation of internal controls is included as Appendix A of this report.

Procedure 2: Accuracy of Recording of Assessment Collections by Applicable Year

We were requested to review a schedule of assessment collections by fiscal year to determine whether they
had been tracked appropriately by tracing assessments per the report to the source documents to determine
the reasonableness of the report. We were requested to agree total assessment by fiscal year to the Board’s
minutes.

WCB requested that we develop a sample for testing. Our sample resulted in the tracing of all significant
collections (>$310,000), as well as the random tracing of smaller collections.

The population of collected assessments for the ten fiscal years approximates $78 MM, and is comprised of
$51 MM of insurance company collections and $27 MM of self-insurer collections. Using dollar unit
sampling, we obtained a sample resulting in a tracing of approximately $43 MM of total collections ($28
MM of total insurance company collections and $15 MM of total self-insured collections). In percentage
terms, our tracing sample consisted of approximately 55% of total collections recorded in the Workers’
Compensation Board (WCB) collections database.

Procedure 2-Results:

Tracing of self-insurer collections to source documents.

WCB does not copy checks before remitting deposits to the Department of Administrative and Financial

Services (DAFS). WCB is not required to save, and does not save, payer remittance advices once the State
Audit is completed.

Beginning with the 2004 fiscal year, DAFS began saving copies of checks and began recording receipts in
its system by payee, date and amount, and by category of payment. Prior to that fiscal year, no source
documents existed at DAFS which could be tied to the WCB database. Accordingly, with the exception of
a few cash receipts applicable to the WCB’s 2003 FY but received by DAFS in 2004, we could not trace
pre-2004 self-insurer cash receipts per the WCB database to any other document or accounting system.
However, as noted later in this report, we were asked to perform, and did perform, a reconciliation of ten

years of net receipts per the WCB database with net receipts reported per DAFS, arriving at a relatively
minor and explainable variance.
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STATE OF MAINE-WORKERS’ COMPENSATION BOARD
Independent Accountants’ Report On Applying Agreed-Upon Procedures
Fiscal Years Beginning July 1, 1997 and Ending June 30, 2007
Procedures, Results, Observations & Recommendations

For fiscal years beginning July 1, 2003 and ending June 30, 2007, we agreed our detailed sample of self-
insured collections per the WCB database to the cash receipts report generated by DAFS, without
exception.

We did note the following exception. The 2007 assessment called for self-insurers to pay an aggregate of
$3,425,483 in assessments. While tracing collections of self-insurer assessments to the master spreadsheet,
we noted in the detailed 2007 fiscal year spreadsheet that the collections of self-insurer assessments fell
short from the anticipated collection by an amount of $284,161. This occurred because, after the original
assessment was finalized and mailed, WCB discovered that two self-insurers were no longer self-insured as
of May 1, 2006. The shortfall was apportioned among the remaining self-insurers in anticipation of a
supplemental assessment. To date, the supplemental assessment has not been made. We also noted the

occurrence of this event in two other fiscal years. However, those short falls were less than $10,000 in
each instance.

WCB obtains a list of all previous year self-insurers from the Bureau of Insurance in April, along with
claims paid for that year. Staff indicated that letters are mailed in April to all self-insured employers. asking
them to confirm the dollar amount of claims reported to WCB from the Bureau of Insurance, and to notify

WCB if they are no longer self-insured. WCB assumes that the employer is still self-insured if no reply is
received.

In this case, the two employers dropped self-insurance at some point between the date the Bureau of
Insurance notified WCB of their status, and May 1, which is the cut-off date for assessment. The two
employers did not notify WCB of their change in status until they received the assessment. Staff indicated
that, usually, these letters are sent to employers via certified mail. In this year, the letters were sent by
ordinary mail, and receipt by the employers in question could not be verified. We were told that, because
receipt could not be verified, WCB did not pursue payment from these employers. We question whether

the law will allow such a pursuit, as the statute indicates that the employers would not be liable for the
assessment.

Tracing of insurance company collections to source documents.

We traced receipts and refunds recorded in the database for each of the insurance companies included in
our sample to the source documents remitted to WCB by the applicable insurance company. With the
exception of minor posting errors in the nature of transposition errors or input errors, and rare postings to

the wrong insurance company (usually located above or below the appropriate cell of the database), we
were able to successfully trace source documents to the WCB database.

Tracing of total assessment by fiscal year to the Board’s approved minutes.

We agreed the total assessment by fiscal year to the Board’s approved minutes without exception.
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Observation
Need for Audit Function

With respect to insurance companies, assessments are, similar to income taxes, self-assessed. However,
unlike the income tax collection process, which functions on a “trust but verify” basis, no audit function
exists at the WCB. Accordingly, insurance companies report and pay assessments on the honor system.

We noted that insurance company remittance reports are recalculated by WCB for mathematical accuracy,
and math-errors are brought to the attention of the insurance company for resolution. Ultimately, the
collected assessment agreed to the corrected remittance report. However, WCB does not request
documentation from the insurance company to substantiate that the correct amount of premiums, upon
which the assessment is based, are being reported on the remittance report.

In one instance, we noted that an insurance company reported fourth quarter premiums written in the
amount of negative $16,816,586, (approximately 75% of the premiums reported by the company over the
first three quarters of the fiscal year). A refund of $312,000 was allowed, as the insurance company
submitted the report along with reports of related insurance companies reporting assessments, and one
check, net of the $312,000, was received and deposited by WCB. Ultimately, the company’s September
reconciliation report reflected a true-up liability of $282,000, and the fourth quarter refund, if erroneous,
may have been negated with the reconciliation payment.

Another example of non-compliance appears to exist in the reporting and payment of audit premium
assessments. Staff informed us that some insurance companies never report and pay audit premium
assessments, because they are either unaware of the requirement, or they ignore the requirement.

Recommendation

When insurance companies underpay their assessments, and are not held accountable, stakeholders who
comply with the law ultimately pay for the non-compliers’ underpayments. We recommend that, if the

present assessment regimen is retained, WCB should institute an audit function to improve compliance with
the assessment statute.

Of course, if insurance companies were assessed on the same basis as self-insurers, thus paying one
assessment, once per year, 95% of the insurance companies’ reporting and payment requirements would be
eliminated, thus eliminating the need for WCB to institute an audit function with respect to assessment
collections. We recommend that the Legislature give serious consideration to this proposal.

Observation
Statutory Loophole Allows Escape From Assessment

A loophole exists in the statute allowing an employer transitioning to self-insured status to escape
assessment for the initial year of self-insurance. The statute requires that the self-insurers’ assessment be
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apportioned among the self-insurers’ pool based upon the proportionate amount of tota.l benefits pa}d by the
self-insurers in the previous year. A new self-insurer will not have a previous years’ history of claims paid.
Therefore, that employer will not be liable for an assessment with respect to its initial year of self-insurer
status. In an extreme case, an employer could change status every other year and avoid paying the
assessment every other year.

Recommendation

We recommend that the statute be amended to require self-insurers to remain in the self-insurer pool for
assessment purposes in the year after they no longer are a self-insurer, in order to true up their assessment.
Alternatively, self-insurers could be assessed in the initial year of self-insurer status, using the prior year’s
amount of claims paid on its behalf by its former carrier as its basis for assessment.

Observation
Misallocation of Resources-Estimated Assessments-Insurance Companies’ Customers

The time consumed in administrating the billing and collection of assessments from insurance companies
dwarfs the time consumed in administrating the collection of assessments from self-insurers. Close to 40%
of an annual assessment is paid by the self-insurers. Yet, billing and collecting from self-insurers takes up
only about 5% of WCB’s total time to administer the billing and collection process.

Pursuant to the statute, self-insurers always pay exactly what they owe. They are assessed for their portion

of the entire assessment, based upon their proportion of total disability cases reported in the previous year,
and they pay their assessment once per year.

Insurance companies, on the other hand, pay WCB as they bill their customers for assessments. They pay
three quarterly payments, a fourth quarter estimated payment, and finish the process with a final
reconciliation report, which reflects a final payment or refund for the applicable year. In addition, in
subsequent years, as insurance companies complete their customers’ premium audits, they prepare
additional reports and remit additional payments or refund requests, based upon the results of the audits.
Audit remittances can trickle in for up to five years after the close of a fiscal year.

On a cumulative basis, thousand of hours are expended by WCB and the insurance companies to meet the
compliance requirements of the assessment and payment statute. This cost to the system can be eliminated
if insurance companies paid one bill, once per year, on the same basis as the self-insurers. Of course, the
assessment would become a liability of the insurance companies. However, it would seem to be a more

efficient use of resources for all stakeholders if the insurance companies adjusted their premium charges in
order to pass one exact assessment on to their customers.
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Recommendation

Again, we recommend that the Legislature consider amending the assessment statute to require insurance
companies to pay assessments on the same basis as self-insurers. This change would reduce the WCB’s
and the insurance companies’ administrative costs.

Procedure 3: Reconciliation of WCB Receipts to DAFS Receipts

Originally, we were requested to trace annual assessment collection totals from WCB schedules to DAFS
prepared trial balance accounts. However, while documenting our understanding of the procedures relating
to the recording of insurance company collections at WCB, we discovered that WCB records collections
only by the fiscal year to which the collections apply. For example, if WCB receives an audit premium
assessment in June 2007 that applies to the 2003 fiscal year, WCB records the receipt in the 2003 database.
DAFS, on the other hand, will record the collection in the 2007 fiscal year. In addition, assessments billed
by the WCB in May and collected in June of any fiscal year are applied to the following fiscal year. DAFS
will record that collection in the year of receipt, which is WCB’s previous fiscal year. To complicate
matters further, many times a customer will pay the assessment in July or a later month, which is after the

due date of the payment. In that case, DAFS will have recorded the receipt in the same year as it is
recorded on the WCB database.

Accordingly, it is impossible to trace the WCB totals to the DAFS trial balance without reconstructing the
entire WCB database to reflect collections by applicable fiscal year AND by fiscal year of receipt.

Our documentation of procedures revealed that WCB does record the date of receipt of each self-insured
collection. Because the vast majority of self-insured collections are received in a three-month period
spanning only two fiscal years, and consists of a one time payment for the WCB’s applicable fiscal year,
we determined it would be feasible to attempt to reconcile self-insured collections for the 2004 through
2007 fiscal years to the applicable DAFS trial balance. This is possible because, beginning with the 2004
fiscal year, DAFS recorded the detail of self-insured receipts by name and date received. Accordingly,

WCB’s management requested that we attempt to reconcile the FY 2004 through 2007 WCB self-insured
collections to the DAFS books of record.

WCB’s management also requested that we attempt to perform a reconciliation of the aggregate net receipts
recorded by WCB by applicable fiscal year to the aggregate net cash receipts reported by DAFS for the ten

fiscal years in question, so that WCB could determine whether a reasonable and acceptable variance
resulted from the reconciliation.

Procedure 3-Results:

We were able to reconcile the total of self-insured collections reported by WBC for the 2004-2007 fiscal
years, noting the following variances:
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For the 2007 FY, the DAFS cash receipts report reflected three self-insured collections, totaling $6_,32$,
which were erroneously posted to DAFS insurance company collections account. After accounting for this
error, we arrived at a variance of $2,087 from the $3,141,362 reported collected by WCB.

We reconciled the 2006 FY total self-insured collections to the DAFS reports, without exception.

We reconciled the 2005 FY total self-insured collections to the DAFS reports to within $733.

We reconciled the 2004 FY total self-insured collections to the DAFS reports to within $51.

For the period beginning July 1, 1997 and ending November 9, 2007, we attempted to reconcile the

collections reported by WCB, as applicable to that period, with the total collections received by DAFS
during that period.

During that period, DAFS recorded $82.7 MM of cash receipts. After accounting for obvious reconciling
items (e.g. June payments recorded in FY 1997 by DAFS but applicable to WCB’s succeeding fiscal year),
we reconciled the WCB collections to DAFS collections to within $285,000. The variance equals .33% of
the approximately $82 MM received by DAFS during the period tested, and most likely is attributable to

input errors, as well as timing differences which have not been identified, but should have been excluded
from or included in the reconciling items.

Observation

Need for Accounting Software

As we note in our internal control report (see Appendix A), the use of Microsoft EXCEL to track the
database of detailed billings and collections does not facilitate accurate recording and reporting of billings
and collections. By its nature, the task of manual data entry is error prone. Data entry errors can only be

discovered and corrected if a reconciliation function is present. As designed, the EXCEL database does not
allow for a reconciliation function.

During our first pass at reconciling the WCB collections to DAFS collections, we arrived at a variance of
approximately $1.3 MM. That variance narrowed to $285,000 after we discovered, and the WCB

corrected, Excel cell references in the master summary sheet, linked to incorrect cells from the detailed FY
databases.

It is critical that the master summary sheet reflect accurate balances. The report tracks assessment

collections by applicable year, and, among other uses, the data is used to determine whether or not the 10%
cap has been exceeded for any particular year.

Recommendation

We recommend that WCB transition to a professional accounting software package, beginning with the
commencement of the assessment process for the 2009 FY. WCB should coordinate with the Controller’s
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office to determine the feasibility of accounting for billings and collections using the State’s accounting
system. Alternatively, WCB could use QuickBooks in place of its EXCEL database.

Procedure 4: Accounting for Assessments Collected in Excess of Statutory Amounts

We were requested to determine whether collections exceeded statutory amounts, and, if so:
a) determine whether collections exceeding the statutory cap by more than 10% were properly refunded,
or

b) determine whether collections exceeding the statutory cap by less than 10% and above the allocated
WCB budget were appropriately reserved in the WCB operating account.;

and
¢) State whether refunds and distributions met statutory requirements.

Procedure 4-Results:

Procedure 4 (b) was performed in conjunction with the performance of Procedure 5. Please refer to that
section of the report for those results.

WCB uses EXCEL to generate a report summarizing historic assessments and collections by fiscal year.
We refer to this report as the “Master Summary Spreadsheet”. This spreadsheet is linked to underlying
detailed spreadsheets, which track collections by fiscal year. The spreadsheet also contains a formula to
compute the difference between the amount of fiscal year collections and the Statutory amounts allowed to
be collected for that particular fiscal year.

We tested the accuracy of all relevant components of the Master Summary Spreadsheet when performing
Procedures 1 and 2. After correcting for errors discovered during the completion of those procedures,

WCB produced an updated Master Summary Spreadsheet. Our review of this schedule resulted in the
following determinations:

With respect to fiscal years 1998, 2005, and 2006, collections, net of refunds, to_date, have exceeded the
statutory cap in excess of 10% by the amounts of $790,940, $198,849 and $135,536, respectively. In each

of the remaining fiscal years at issue, at this point in time, net collections are not in excess of the statutory
cap plus 10%.

To date, no collections in excess of 10% of the statutory cap have been refunded. Because refunds have not
been issued, Procedure 4 (c) is moot. The 1998 estimated excess collection was “refunded” by reducing
planned assessments in 1999 and 2000. WCB intends to issue refund checks with respect to the 2005 FY
excess collection, as well as the tentative 2006 excess collection.
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Observation

Statutory Refund Language Can Lead to Misallocation of Resources

The statute states that over-collections “must be refunded to those who paid the assessment” (39-A MRSA
Sec. 154 (6).) Taken literally, this section requires WCB to issue refunds to the insurance companies and
the self-insurers in proportion to the assessments paid by them with respect to the year of excess collection,
no matter how small the amount of the refund.

An apportionment of the FY 2005 $198,000 over-collection among every eligible employer in the State
would result in refunds to some which would amount to pennies. In many cases, where a credit to an
account is not possible, postage would be greater than the amount of the refund.

In addition, aggregate administrative costs of all parties involved in the delivery and acceptance of the
refund could conceivably outweigh the benefit of the refund. Insurance companies will need to apportion
their piece of the refund among all of their customers and issue refunds to those who are no longer
customers, and issue credit memos to those who are still customers.

Finally, some of these employers may no longer exist. (In fact, WCB states that some of the insurance
companies who remitted assessments in 2005 are no longer in business. WCB is attempting to determine
who the successor company is, or if a successor company exists.) In these cases, insurance companies and
the WCB will need to file abandoned property reports and remit the refunds to the State Treasurer.

Recommendation

We recommend that the Statute be amended to eliminate the 10% cap language and the refund requirement,

and, instead, require WCB to reduce future assessments when it determines that an excess reserve balance
has accumulated.

Observation

When Should the Refund Settle?

The refundable amount of an over-collection is a moving target. Because insurance companies conduct
premium audits in years subsequent to the year of assessment, the actual amount of assessment WCB
collects, net of refunds, relative to an applicable fiscal, will not be known until five years after the close of
the applicable fiscal year. Until that time, the refundable amount of over-collection is a moving target.

For example, WCB is processing a refund in the amount of $201,000 for the 2005 fiscal year. This refund
amount was arrived at in October, and was based upon the historic results known at that time. Today, the
schedule reflects an excess collection of $198,849, and this amount is sure to change over the next one to
two years. An accurate refund can be issued only if the results of the fiscal year have settled.
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Recommendation

The statute does not impose a definitive time at which WCB must issue a refund. If the refund statute is
not eliminated, we recommend that the statute should be amended to require WCB to refund only the
amount in excess of the 10% cap which has been collected as of October 31 of the following fiscal year.
The excess collected after that point would be added to the reserve account.

The practical reason for adopting this method is that insurance companies will more likely be able to track
down their customers while the over-collection is fresh. If WCB must wait five years before the exact
amount of over-collection settles, by then, many customers will have changed insurance companies, sold,
merged or terminated their existence. Insurance companies will be vexed in their attempt to forward
refunds to these customers.

Observation
Who is Entitled to a Refund of Over-Collected Assessments?

The statutory language is flawed in that it requires that an over-collection in excess of the 10% cap to be
refunded to all who paid assessments in the applicable year of over-collection. Yet, self-insurers do not
overpay their assessment, and should not be entitled to any portion of a refund.

Self-insurers pay exactly what they owe. Insurance companies’ customers pay their share of the
assessment based upon an estimate of premium dollars to be written for that year. Logically, any collection
in excess of the annual assessment must have been paid by the insurance companies’ customers, and, based
on a principle of equity, only they would be entitled to a refund.

Recommendation

At a minimum, we recommend that the statute be amended to require that collections in excess of the 10%
cap be remitted only to the insurance company customer base. The easiest and obvious solution, however,
is to amend the law and place insurance companies on a par with self-insurers for assessment purposes.

Observation
Reducing a Subsequent Year’s Assessment Does Not Comply With Statute

The statute (39-A MRSA Sec. 154 (6).) requires that assessments over and above the 10% cap “must be
refunded to those who paid the assessment”. With respect to the 1998 over-collection, WCB concluded
that reducing the 1999 assessment was a proper means of refunding a previous year’s collection in excess

of the 10% cap.

We believe that WCB’s 1999 action was at odds with the statute. The statute requires that refunds be
issued “to those who paid the assessment”. A refund in the form of a future year’s assessment reduction
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will never result in an exact apportionment of an over-collection “to those who paid the assessment”. WCB
intends to refund over-collections with respect to the 2005 and 2006 fiscal years.

Procedure 5: The Consistency of Actual Expenditures in Relation to Legally Adopted Budgets

We were requested to examine WCB expenditure activity to determine if WCB has operated within its
legally adopted budgets each year, assess whether internal expenditures have been consistent with legally
adopted budget, and examine whether WCB expenditures authorized through the use of financial orders
comply with M.R.S.A. Title 39-A. §154, paragraph 6.

Procedure S-Results:

By relying on reports generated by the Appropriation Inquiry function of the State Budget and Financial
Management System, we determined that the WCB has operated within its legally adopted budgets each
year, as adjusted for authorized financial orders. Expenditures in each fiscal year were less than the allotted
amounts. The excess allotments ranged from $67,224 to $555,975.

The Bureau of the Budget also provided us with the original adopted budgets and adjustments for financial
orders for the fiscal years ended June 30, 2004 through June 30, 2007. We traced and agreed these amounts

to the Appropriation Inquiry reports, which were provided to us by the State Controller’ Office, without
exception.

Adopted budgets and approved and recorded financial orders for the fiscal years beginning July 1, 1998 and
ending June 30, 2003 were recorded on an outdated Financial Management system. The Bureau was not
able to provide this information to us before the due date of our report. Accordingly, we were not able to
trace Appropriation Inquiry totals to actual budget documents for those years. However, we were assured
by the Controller’s office that its system of internal controls act to prohibit WCB from spending any
amount above and beyond its allocation, including approved financial orders.

Procedure 6: The Calculation of the Reserve Account Balance

We were requested to review a schedule of reserve activity in order to determine whether the reserve ever

exceeded the 25% cap, and to examine compliance with the reserve language in M.R.S.A. Title 39-A. §154,
paragraph 6.

Prior to fiscal year ending 2002, WCB did not perform a formal calculation of the reserve activity and
ending reserve balance. As of the end of FY 2002, and through FY 2007, WCB began performing formal

calculations, and we were provided with copies of these calculations. WCB informed us that, in
consultation with Berry Dunn, it arrived at an estimated reserve balance of $1,775,000 as of June 30, 2002.

We reviewed the report issued by BDMP and agree with their conclusion that the accumulated reserve
dollars are not easily identifiable prior to FY 2002.
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WCB requested that we modify our procedure and instead review the calculation of the reserve balance for

the fiscal years 2003 through 2007, using the assumption that the estimated June 30, 2002 balance was
accurate within reason.

Procedure 6-Results:

We reviewed the calculations of the estimated reserve balance as of the end of the 2003 through 2007 ﬁscgl
years. The schedules reflect balances not in excess of the statutory limit. The items affecting the change in
reserve from year to year appear reasonably stated.

Observation

Reserve Statute Implies Immediate Collection of Assessments

The reserve statute is poorly designed. The statute requires that the following year’s assessment be reduced
when the reserve exceeds 25% of the previous year’s budget. The statute implies that a fiscal year’s
assessment is fully collected by the close of the fiscal year. In fact, the assessment is collected over several
years.

The WCB attempts to comply with the spirit of the statute by using good faith estimates to calculate an
estimated reserve balance. Only in hindsight, many years down the road, will the WCB know if a

calculated estimated reserve balance as of the end of any fiscal year compares favorably with actual reserve
balance for that year.

Recommendation

WCB and the State Controller informed us that confusion abounds with respect to understanding of the
accounting for reserves. They recommended, and we agree, that, in order to achieve more transparency, the
statute should require WCB to calculate its reserve at October 31 of every year (a date by which WCB has
collected it’s the vast majority of its receipts for the preceding fiscal year). Once the reserve has been
calculated, that amount could be transferred from the operating account to a separate account. The reserve
account balance would be trued up on each October 31%.

We recommend that the statute be amended to reflect the reality of the timing of collections. The statute
should recognize that the reserve calculation is, by necessity, an estimate. Accordingly, an excess reserve
could simply be declared to exist in an amount to be determined by the legislature, in consultation with the
Board, or by the Board itself, thus eliminating the need for the 25% excess reserve language.

We also note that, by operation of statute, self-insurers also benefit from a subsequent year’s assessment
reduction when the reserve exceeds the 25% cap. As noted in our observations at Procedure 4, self-insurers
pay exactly what they owe each year. Over-collections which are less than the 10% cap accumulate in the
reserve. Over-collections exist only because the insurance companies’ customers have overpaid previous
years’ assessments. However, the statutory language provides that self-insurers will benefit from

-13 -



STATE OF MAINE-WORKERS’ COMPENSATION BOARD
Independent Accountants’ Report On Applying Agreed-Upon Procedures
Fiscal Years Beginning July 1, 1997 and Ending June 30, 2007
Procedures, Results, Observations & Recommendations

assessment reductions due to an excess reserve adjustment, to the detriment of the insurance company
customers.

This inequity can be remedied by assessing insurance companies’ customers and self-insurers in the same
manner.

Procedure 7: Report on Development of Assessment Rates

We were requested to report on how the assessment rates used to fund the Workers” Compensation Fund
and Supplemental Benefits Fund (SBF) are developed. To accomplish this task, we reviewed the statutory
language, the annual assessment reports, and the “Final Report of the Commission To Review The Budget
Process of the Workers” Compensation Board”. We also interviewed staff to obtain their understanding of
the process. With respect to the Supplemental Benefits fund, we obtained a copy of the assessment letter
issued by that organization. We also spoke with Kevin Cyr, The Supplemental Benefits Fund’s financial
analyst, to obtain his understanding of how the SBF assessment is developed.

Procedure 7-Results:

In the April or May of the preceding fiscal year beginning July 1, WCB determines the amount needed to
fund its budgeted expenditures for the next fiscal year, and, after accounting for anticipated investment
ecarnings and fines and revenue from sales of publications, it arrives at its target assessment, which must be
less than the statutory cap for that fiscal year.

After adjusting for additions to or subtractions from the estimated reserve balance, the board arrives at a
final assessment amount.

Next, the Board apportions the assessment among the self-insured pool and the insurance carrier pool. The

apportionment rate is equal to each pool’s share of the prior years’ disabling cases as reported by the
Department of Labor.

The self-insurers’ share of the assessment is apportioned among them based on each member’s share of the
amount of total claims paid in the previous year.

The insurance carriers’ customers’ share of the apportionment must be further refined. The law requires
that insurance carriers pass the assessment through to their customers as a percentage of the premium billed
to their customers. To arrive at this rate, WCB obtains from the Bureau of Insurance a report stating the
amount of previous years’ premiums written in Maine. Using this report as well as other information
which helps to establish a trend in the market, WCB arrives at an estimate of premiums to be billed in the
next fiscal year. Using the final estimate of premiums to be billed as the denominator, and the insurance
carriers’ share of the assessment as the numerator, the WCB arrives at the percentage or rate which each

carrier must apply to its customers’ net premiums. WCB requests feedback from a number of the carriers
before the assessment rate is adopted.
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SBF’s representative informed us, and its assessment form indicates, that it develops its assessment rates in

the same manner as WCB, as required by the statute, based upon its’ Board’s estimate of the amount
needed to reimburse qualified insurers in the subsequent fiscal year.

Procedure 8: Report on Adequacy of Resources-Monitoring, Audit and Enforcement Program and
the Workers’ Advocate Program

We were requested to report on the adequacy of the resources devoted to these programs. To accomplish
this goal, we attended a four hour presentation and a two hour follow up meeting with staff to obtain
information on the history of the programs, the objectives of the programs, the positions assigned to each
program, and to ascertain the additional resources needed to meet the goals and objectives of the programs,
as mandated by the statute. Below, we briefly summarize the history and responsibilities of the programs,
and point out unmet statutory obligations.

Procedure 8-Results

Monitoring, Audit & Enforcement Program: In 1997, Public Law 1997, Chapter 486 was enacted to
establish the Office of Monitoring, Audit, and Enforcement (MAE). The basic goals of MAE are to: (1)
provide timely and reliable data to policymakers; (2) monitor and audit payments and filings; and (3)
identify insurers, self-administered employers, and third-party administrators (collectively “insurers”) that
are not complying with minimum standards.

Monitoring Program: The Monitoring Division monitors the claims administration of insurers, self-
insurers and third-party administrators to measure and report on their compliance with the Maine Workers’
Compensation Act. It also provides basic compliance training to insurers, self-insurers, third-party
administrators and employers to promote compliance with the obligations of the Maine Workers’
Compensation Act.

The Maine Workers' Compensation Board measures compliance on four key performance indicators:

1) Filing of First Reports of Injury

2) Payment of Initial Indemnity Benefit

3) Filing of Initial Memoranda of Payment

4) Filing of Initial Indemnity Noti(;es of Controversy (NOCs)

By 2003, the Monitoring Division’s responsibilities had increased from simply updating insurer data and
issuing reports, to providing in-depth analysis of Workers’” Compensation trends (as directed by the

Legislature), insurer work system analysis, workers compensation research, development and management

of insurer “Corrective Action Plans” and development of communications methods to the insurer
community.
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Monitoring Program: Unmet Statutory Obligations:

As of today, the program employs 3 monitoring specialists. Five (5) additional positions are required to
meet increased demand for training and to meet outstanding statutory obligations.

The key unmet statutory obligations are:

—

Sec. 152 (10) requires WCB to continually monitor individual cases to ensure that benefits are
provided in accordance with the Act.

S

Sec. 153 (1) requires WCB to perform the actions required by this section to ensure just and
efficient administration of claims.

3. Sec. 213 requires WCB to create a work system to identify and monitor all claims requiring a
permanent impairment (“PI”) rating and assessment.

4. Sec. 359 (3) requires WCB to implement a monitoring program to evaluate and compare the cost,
utilization and performance of the workers' compensation system for each calendar year beginning
with 1988. The information compiled must include the number of injuries occurring and claims filed
as compared to employment levels, the type and cost of the benefits provided, attorney involvement
and litigation levels, and the long-term, post-injury economic status of injured workers, as well as
any other data that is actuarially valid and can be utilized to accomplish the purposes of this Act,
including rulemaking and recommending legislation.

Unmet Monitoring Program Needs.

As noted earlier, to fulfill its duties in a manner consistent with the statute, WCB needs 5 additional
monitoring specialists (Management Analyst II).

In addition, in order to comply with the statutory obligations of the Act, the position of a Deputy General

Counsel (as authorized by Title 2 Sec. 6(E)), is required to provide sorely needed legal support for both the
Monitoring and the Auditing Programs.

Finally, WCB needs the services of a Communications/Education Officer to serve both the Monitoring and
the Auditing Programs. This position would address the information “void” between WCB and the insurer
community. This Officer will inform the insurance community of Electronic Data Interchange changes and
instructions, performance benchmarks, legal decisions and Board positions. The Officer would also

generate newsletters, maintain the Forms and Petitions Manual and conduct “Open” and “Rehabilitation”
Training workshops.

Audit Program: The Audit Division conducts compliance audits of insurers, self-insurers and third-party
administrators to ensure that obligations under the Workers’ Compensation Act are met. In addition, the
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Audit Division provides advanced compliance training to insurers, self-insurers and third-party
administrators to promote compliance with the obligations under the Workers” Compensation Act.

The functions of the audit program include, but are not limited to, ensuring that reporting requirements of
the WCB are met, auditing the timeliness of benefit payments, auditing the accuracy of indemnity
payments, and evaluating claims-handling practices.

Audit Program: Unmet Statutory Obligations:

As of today, the auditing program employs 4 auditors. Four additional auditors and one new audit manager
position are required to meet the three year audit cycle, to meet increased demand for training, and to meet
other outstanding statutory obligations.

The key unmet statutory obligations are:

1. Sec. 208 (2) requires WCB to ensure that health care providers file a medical report within five days of
the date of visit. Failure to do so results in excessive denials of claims by insurers, thus creating an
administrative burden on WCB and the insurers.

2. Ensuring that a health facility or health care provider is paid pursuant to statutory and regulatory
requirements file petitions for payment, resulting in unnecessary disputes.

3. Sec. 213 requires that WCB to ensure that all cases involving permanent injury include an impairment
rating, verify information provided to WCB by the insurers, and to audit compliance with threshold
adjustments, benefit determinations and durational limits.

4. Sec. 359 (1) requires that WCB audit claims on an ongoing basis to determine whether insurance entities
are meeting their obligations under the Act. Specifically, WCB is required to identify the disputes that arose,
the reasons for the disputes, the method and manner of their resolutions, the costs incurred, the reasons for
attorney involvement, the services rendered by the attorney, and repeated unreasonably contested claims.

Unmet Auditing Program Needs.

As noted earlier, to fulfill its duties in a manner consistent with the statute, WCB needs 4 additional
auditors, and 1 new audit manager.

In addition, in order to comply with the statutory obligations of the Act, the position of a Deputy General
Counsel (as authorized by Title 2 Sec. 6(E)), is required to provide sorely needed legal support for both the
Monitoring and the Auditing Programs.

Finally, WCB needs the services of a Communications/Education Officer to serve both the Monitoring and
the Auditing Programs.
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Workers’ Advocate Program: History: 1992 legislation eliminated the “prevail” standard for injured
workers’ attorney fees. After 1992, attorney fees became the responsibility of the injured worker. Injured
workers could not afford to obtain legal counsel unless the case involved a significant amount of money.
The exodus of private lawyers for employees resulted in approximately 40% of injured workers being
unrepresented.

In 1996 the Workers’ Compensation Board administratively established a pilot worker Advocate Program.
The program provided employees with the use of one non-attorney advocate to assist employees through
the mandatory mediation process. In 1997, again with respect to mediation, the WCB expanded the
program from one to five non-attorney advocates, with one advocate to be located at each regional office.

In 1997, legislation was enacted to expand the advocate program to include litigation as well as mediation
services.

Worker Advocates are similar to Public Defenders for injured workers. They provide legal services, advise
and inform about statutory benefits and the claims process, represent injured employees in disputed
workers compensation claims, and represent injured workers at Mediations and Formal Hearings.

By all accounts, the program has been successful in meeting its goals. Advocates now participate in
approximately 50% of all mediation hearings (2,000 cases per year) and approximately 35% of formal
hearings (approximately 700 cases per year).

Unmet Workers’ Advocate Program Needs:

As of today, the program employs 12 Advocates (8 attorneys and 4 non-attorneys). However, WCB feels
that the intent of the statute is to place the injured employee at legal parity with the employer and insurance
carrier. To achieve this goal, WCB needs the addition of one deputy staff attorney and four paralegals.

The addition of one deputy staff attorney would allow each field office to have access to an on-site working
supervisor. The additional paralegals would put the WCB attorneys on par with the typical private law
firms, which, in general, assign a paralegal to each of its attorneys.

Recommendation

WCB’s staff represented to us throughout our engagement that these programs need additional staff in
order to function as intended by the legislation. We found their presentations to be convincing and
compelling. We agree with staff that more resources are needed to fulfill unmet statutory requirements.

The WCB’s Exccutive Director recognizes that State Government is entering an era of belt tightening. For
this reason, we recommend that WCB attempt to fill these positions on an incremental basis. We
recommend that staff prioritize these resources to serve as a blueprint for implementation once economic
circumstances improve. The Executive Director concurs with this recommendation and agrees that the
implementation can be carried out over time as the economic climate improves.
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Appendix A-Evaluation of Internal Controls With Respect to Assessments

Blake Hurley McCallum & Conley, LLC - Certified Public Accountants
344 Main St. Westbrook, Maine 04092 - (207) 854-2115/Fax 854-2118

To the Board of Directors
State of Maine-Workers’ Compensation Board

In planning and performing our agreed-upon procedures engagement, we considered
internal control over collections and recording of assessments (internal control) as a basis
for performing some of the agreed-upon procedures, but not for the purpose of expressing
an opinion on the effectiveness of the Organization’s internal control. Accordingly, we
do not express an opinion on the effectiveness of the Organization’s internal control.

Our consideration of internal control was for the limited purpose described in the
preceding paragraph and would not necessarily identify all deficiencies in internal control
that might be significant deficiencies or material weaknesses. However, as discussed
below, we identified certain deficiencies in internal control that we consider to be
significant deficiencies, as well as material weaknesses.

A control deficiency exists when the design or operation of a control does not allow
management or employees, in the normal course of performing their assigned functions,
to prevent or detect misstatements on a timely basis. A significant deficiency is a control
deficiency, or a combination of control deficiencies, that adversely affects the entity’s
ability to initiate, authorize, record, process, or report financial data reliably in
accordance with generally accepted accounting principles such that there is more than a
remote likelihood that a misstatement of the entity’s financial statements that is more
than inconsequential will not be prevented or detected by the entity’s internal control.
We consider the following deficiencies to be significant deficiencies in internal control:

1. Segregation of Duties

We noted that one person is responsible for billing, collecting and recording assessment
receipts. Although the size of WCB’s accounting staff may limit the ability to separate
duties, we believe certain steps could be taken to separate incompatible duties. The basic
premise is that no one employee should have access to both physical assets and the
related accounting records, or to all phases of a transaction.

An employee who has custody of checks as well as responsibility for recording cash
receipts and tracking assessment receivables can easily convert cash to personal use and
escape detection.
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1. Segregation of Duties (Concluded)

Recommendation

We suggest that the clerk who opens the mail also perform the following tasks:
1. restrictively endorse all checks upon receipt,
2. prepare the deposit ticket to accompany the remittance to the Controller’s office

3. give the remittance reports and a copy of the deposit ticket to the accounting
department.

4. Accounting should tie its daily postings per its software’s report to the deposit ticket as
well as to the Controller’s daily cash received report and resolve any discrepancies.

WCB’s management indicates that it will implement this recommendation.

2. Change in Accounting Software

Currently, no practicable methodology exists whereby one can reconcile each year of
WCB record of cash receipts to each year of DAFS recorded cash receipts. Because
WCB can not reconcile its data base entries to DAFS’ cash receipt report on a daily basis,
data input errors are not discovered. It is critical that the data input be accurate, as the

10% cap and 25% cap measurements are performed using reports generated from the data
base.

Recommendation

The Controller’s office has suggested that WCB contact their office and schedule a
review of WCB’s accounting software needs. They believe they can design an
accounting function within the State’s current accounting software system which would

allow WCB to post and track all billings and collections on both an “applicable year”
and a “cash basis” format.

WCB’s management indicates that it will follow through with this recommendation.

3. Implement Audit Function

We noted that insurance company remittance reports are recalculated by WCB for
mathematical accuracy, and math errors are brought to the attention of the insurance
company for resolution. However, WCB does not request documentation from the

insurance company to substantiate that the correct amount of premiums are being
reported.
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We noted one instance where a remittance report, and the refund request accompanying
it, did not on its face appear reasonable, yet the report was not challenged.

Staff also informed us that some insurance companies never report and pay audit
premium assessments, because they are either unaware of the requirement, or they ignore
the requirement.

WCB has a fiduciary responsibility to maintain the integrity of the assessment process.
When insurance companies underpay assessments, and are not held accountable,
stakeholders who comply with the law ultimately pay for non-compliers’
underpayments.

Recommendation

We recommend that, if the present assessment regimen is retained, WCB should institute
an audit function to improve compliance with the assessment statute. Audit techniques
could include requiring an insurance company to submit an internal accounting
document supporting the remittance report, or on-site audits of insurance companies.
WCB should also contact all insurance companies which do not submit audit reports and
inquire as to the reasons for non-submission.

WCB’s management indicates that it will implement this recommendation.

Material Weaknesses

A material weakness is a significant deficiency, or a combination of significant
deficiencies, that results in more than a remote likelihood that a material misstatement of
the financial statements will not be prevented or detected by the entity’s internal control.

We believe that the following deficiencies constitute material weaknesses.

[tems 1, 2 and 3, above.

This communication is intended solely for the information and use of management of the
State of Maine-Workers’ Compensation Board and others within the organization and is
not intended to be and should not be used by anyone other than these specified parties.

. , , : 1
Blc&%ué,r /V{ ¢ Cu!j wm ( m-QLW Lo
Blake Hurley McCallum & Conley, LLC

Westbrook. Maine

December 19, 2007



F. REGULATORY AGENDA
AND SUMMARY OF RULES ADOPTED

I 2009-2010 REGULATORY AGENDA, September 22, 2009
AGENCY UMBRELLA-UNIT NUMBER: 90-351
AGENCY NAME: Workers’ Compensation Board

CONTACT PERSON: John C. Rohde, General Counsel, 27 State House Station,
Augusta, Maine 04333-0027 Tel: (207)287-7086

EMERGENCY RULES ADOPTED SINCE THE LAST REGULATORY AGENDA: None
EXPECTED 2009-10 RULE-MAKING ACTIVITY:

CHAPTER 1: Payment of Benefits

STATUTORY AUTHORITY: 39-A M.R.S. §152(2), §152(2-A)

PURPOSE: Update procedures regarding Board forms impacted by electronic filing of
information.

ANTICIPATED SCHEDULE: Winter 2009-10

AFFECTED PARTIES: Injured employees, employers, self-insured employers,
insurance companies, third-party administrators, health care providers, attorneys

CHAPTER 1: Payment of Benefits

STATUTORY AUTHORITY: 39-A M.R.S. §152(2), §152(2-A)

PURPOSE: Clarify coverage notification requirements.

ANTICIPATED SCHEDULE: Winter 2009-10

AFFECTED PARTIES: Injured employees, employers, self-insured employers,
insurance companies, third-party administrators, health care providers, attorneys

CHAPTER 2: Section 213 Compensation for Partial Incapacity
STATUTORY AUTHORITY: 39-A M.R.S. §152(2), §213(2)
PURPOSE: To address the permanent impairment threshold.
ANTICIPATED SCHEDULE: Fall 2009

AFFECTED PARTIES: Injured employees, employers, self-insured employers,
insurance companies, third-party administrators, health care providers, attorneys
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CHAPTER 2: Section 213 Compensation for Partial Incapacity

STATUTORY AUTHORITY: 39-A M.R.S. §152(2), §213(2)

PURPOSE: To clarify the procedures for collecting permanent impairment data.
ANTICIPATED SCHEDULE: Fall 2009

AFFECTED PARTIES: Injured employees, employers, self-insured employers,
insurance companies, third-party administrators, health care providers, attorneys

CHAPTER 2: Section 213 Compensation for Partial Incapacity

STATUTORY AUTHORITY: 39-A M.R.S. §152(2), §213(1)

PURPOSE: To clarify the procedures regarding extensions of benefits due to extreme
financial hardship.

ANTICIPATED SCHEDULE: Fall 2009

AFFECTED PARTIES: Injured employees, employers, self-insured employers,
insurance companies, third-party administrators, health care providers, attorneys

CHAPTER 3: Form Filing

STATUTORY AUTHORITY: 39-A M.R.S. §152(2), §152(2-A), §303

PURPOSE: To require electronic filing of payment and related information.
ANTICIPATED SCHEDULE: Winter 2009-10

AFFECTED PARTIES: Injured employees, employers, self-insured employers,
insurance companies, third-party administrators, health care providers, attorneys

CHAPTER 4: Independent Medical Examiner

STATUTORY AUTHORITY: 39-A M.R.S. §152(2), §312

PURPOQOSE: To clarify procedural issues.

ANTICIPATED SCHEDULE: Winter 2009-10

AFFECTED PARTIES: Injured employees, employers, self-insured employers,
insurance companies, third-party administrators, health care providers, attorneys

CHAPTER 4: Independent Medical Examiner

STATUTORY AUTHORITY: 39-A M.R.S. §152(2), §312

PURPOSE: To update fees and expenses and procedures.

ANTICIPATED SCHEDULE: Winter 2009-10

AFFECTED PARTIES: Injured employees, employers, self-insured employers,
insurance companies, third-party administrators, health care providers, attorneys

CHAPTER 5: Medical Fee Schedule

STATUTORY AUTHORITY: 39-A M.R.S. §152(2), §209

PURPOSE: To update the medical fee schedule.

ANTICIPATED SCHEDULE: Fall 2009

AFFECTED PARTIES: Injured employees, employers, self-insured employers,
insurance companies, third-party administrators, health care providers, attorneys
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CHAPTER 5: Medical Fee Schedule

STATUTORY AUTHORITY: 39-A M.R.S. §152(2), §209

PURPOSE: To update facility fee section.

ANTICIPATED SCHEDULE: Fall 2009

AFFECTED PARTIES: Injured employees, employers, self-insured employers,
insurance companies, third-party administrators, health care providers, attorneys

CHAPTER 6: Rehabilitation

STATUTORY AUTHORITY: 39-A M.R.S. §152(2), §217

PURPOSE: To update/clarify procedures related to rehabilitation.

ANTICIPATED SCHEDULE: Winter 2010

AFFECTED PARTIES: Injured employees, employers, self-insured employers,
insurance companies, third-party administrators, health care providers, attorneys

CHAPTER 7: Utilization Review, Treatment Protocols, Permanent Impairment
STATUTORY AUTHORITY: 39-A M.R.S. §152(2), §210

PURPOSE: Update utilization review procedures and guidelines.

ANTICIPATED SCHEDULE: Winter 2010

AFFECTED PARTIES: Injured employees, employers, self-insured employers,
insurance companies, third-party administrators, health care providers, attorneys

CHAPTER 7: Utilization Review, Treatment Protocols, Permanent Impairment
STATUTORY AUTHORITY: 39-A M.R.S. §152(2), §153(8)

PURPOSE: Establish a schedule for determining permanent impairment.
ANTICIPATED SCHEDULE: Winter 2010

AFFECTED PARTIES: Injured employees, employers, self-insured employers,
insurance companies, third-party administrators, health care providers, attorneys

CHAPTER 8: Procedures for Payment

STATUTORY AUTHORITY: 39-A M.R.S. §152(2), §152(2-A)

PURPOSE: Update to conform with electronic filing requirements.
ANTICIPATED SCHEDULE: Winter 2009-10

AFFECTED PARTIES: Injured employees, employers, self-insured employers,
insurance companies, third-party administrators, health care providers, attorneys

CHAPTER 9: Procedure for Coordination of Benefits

STATUTORY AUTHORITY: 39-A M.R.S. §152(2), §152(2-A)

PURPOSE: Update to conform with electronic filing requirements.
ANTICIPATED SCHEDULE: Winter 2009-10

AFFECTED PARTIES: Injured employees, employers, self-insured employers,
insurance companies, third-party administrators, health care providers, attorneys
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CHAPTER 12: Formal Hearings

STATUTORY AUTHORITY: 39-A M.R.S. §152(2); §315

PURPOSE: Update expenses.

ANTICIPATED SCHEDULE: Fall 2009

AFFECTED PARTIES: Injured employees, employers, self-insured employers,
insurance companies, third-party administrators, health care providers, attorneys

CHAPTER 12: Formal Hearings

STATUTORY AUTHORITY: 39-A M.R.S. §152(2)

PURPOSE: Clarify procedures related to filing of Joint Scheduling Memo and Exchange
of Information.

- ANTICIPATED SCHEDULE: Winter 2009-10

AFFECTED PARTIES: Injured employees, employers, self-insured employers,
insurance companies, third-party administrators, health care providers, attorneys

CHAPTER 14: Review By Full Board

STATUTORY AUTHORITY: 39-A M.R.S. §152(2), §320-

PURPOSE: Update procedure for Board review of hearing officer decisions.
ANTICIPATED SCHEDULE: Fall 2009

AFFECTED PARTIES: Injured employees, employers, self-insured employers,
insurance companies, third-party administrators, health care providers, attorneys

CHAPTER 15: Penalties

STATUTORY AUTHORITY: 39-A M.R.S. §152(2)

PURPOSE: Update process/procedure regarding section 324(2) penalties.
ANTICIPATED SCHEDULE: Winter 2009-10

AFFECTED PARTIES: Injured employees, employers, self-insured employers,
insurance companies, third-party administrators, health care providers, attorneys

CHAPTER 18: Examinations by Impartial Physicians Pursuant to 39-A M.R.S.A.
§611

STATUTORY AUTHORITY: 39-A M.R.S. §152(2), §611

PURPOSE: Update expenses and fees.

ANTICIPATED SCHEDULE: Fall 2009

AFFECTED PARTIES: Injured employees, employers, self-insured employers,
insurance companies, third-party administrators, health care providers, attorneys

CHAPTER ?: Worker Advocates

STATUTORY AUTHORITY: 39-A M.R.S. §152(2), §153-A(7)

PURPOSE: Worker Advocate case management authority.

ANTICIPATED SCHEDULE: Winter 2009-10

AFFECTED PARTIES: Injured employees, employers, self-insured employers,
insurance companies, third-party administrators, health care providers, attorneys
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CHAPTER ?: Expenses

STATUTORY AUTHORITY: 39-A M.R.S. §152(2)

PURPOSE: Consolidate mileage and expense reimbursement.

ANTICIPATED SCHEDULE: Winter 2009-10

AFFECTED PARTIES: Injured employees, employers, self-insured employers,
insurance companies, third-party administrators, health care providers, attorneys

CHAPTER ?: Predeterminations

STATUTORY AUTHORITY: 39-A M.R.S. §152(2), §153-A(7)
PURPOSE: Establish procedures regarding independent contractors.
ANTICIPATED SCHEDULE: Fall 2009

. SUMMARY OF RULES ADOPTED.

The Government Evaluation Act requires submission of an agency’s regljlatory agenda
and a summary of the rules it has adopted. 5 M.R.S. § 956(2)(F). A copy of the Board’s
most recent regulatory agency (filed on September 22, 2009) is attached. For the sake

of completeness, a copy of the Board’s rules is enclosed; for the sake of ease, a
summary of the rules follows.

Chapter 1 regulates the payment of benefits, and includes some form filing
requirements. It also defines fringe benefits and requires that the Board be notified

within 14 days after issuance, renewal, or endorsement of a workers’ compensation
policy.

Chapter 2 contains the threshold adjustment and 52-week extensions; it regulates the
collection of permanent impairment data and establishes a procedure for seeking
extended benefits due to financial hardship. The current threshold is 13.4%, and the
benefit limitation has been extended to the maximum 520 weeks.

Chapter 3 regulates form filing and includes a requirement that First Reports, Notices of
Controversy, and Notices of Proof of Coverage be filed electronically.

Chapter 4 establishes the Independent Medical Examiner process.

Chapter 5 contains the Medical Fee Schedule which establishes maximum levels of
reimbursements for medical services.

Chapter 6 defines the process for resolving disputes over entitlement to vocational
rehabilitation.

Chapter 7 regulates the utilization review process, includes certain treatment
guidelines, and defines the method of determining permanent impairment.
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Chapter 8 sets forth procedures for mailing payments (including some form filing
requirements), establishes a table for calculating interest, and created a Consent
Between Employer and Employee form and procedure.

Chapter 9 requires insurers to report deductions in workers’ compensation payments
that resuit from a coordination of benefits.

Chapter 10 establishes the parameters for payment of attorney’s fees.

Chapter 11 deals with the mediation process and provides for the confidentiality of
mediation.

Chapter 12 governs the procedures involved in formal hearings. This chapter is a
linchpin in the Board’s effort to streamline dispute resolution.

Chapter 14 establishes the procedure for Board Review of Hearing Officer Decisions
Pursuant to 39-A M.R.S. § 320.

Chapter 15 delegates authority to the Abuse Investigation Unit to assess certain
penalties. It also sets forth the procedure to be used in penalty cases.

Chapter 16 provides for the confidentially of Board files.
Chapters 13 and 17 are reserved for future use.

Chapter 18 governs examinations by impartial physicians pursuant to 39-A M.R.S.
§ 611,

. CURRENT RULES (SEE ATTACHMENT).
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The Workers® Compensation Board rules may also be obtained online at:
http://www.maine.gov/wcb/

Lower right — online services

WCB Rules/Regs

NOTICE: While care has been taken care with the accuracy of the chapters accessible here, they
are not "official" state rules in the sense that they can be used before a court. Anyone who needs

~ a certified copy of a rule chapter should contact the Administrative Procedures Act Officer at the
Secretary of State’s Office.
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90-351 WORKERS' COMPENSATION BOARD

RULES AND REGULATIONS

90-351 WORKERS' COMPENSATION BOARD

The Workers' Compensation Board promulgates these rules pursuant to 39-A M.R.S.A. § 152(2).

CHAPTER 1

PAYMENT OF BENEFITS

§ 1. Claims for Incapacity and Death Benefits

1.

Within 14 days of notice or knowledge of a claim for incapacity or death benefits
for a work-related injury, the employer or insurer will:

A. Accept the claim and file a Memorandum of Payment checking
"Accepted" in Box 18; or

B. Pay without prejudice and file a Memorandum of Payment checking
"Voluntary Payment Pending Investigation" in Box 18; or

C. Deny the claim and file a Notice of Controversy.

If the employer fails to comply with the provisions of Rule 1.1, the employee must
be paid total benefits, with credit for earnings and other statutory offsets, from the
date of incapacity in accordance with 39-A M.R.S.A. Sec. 205(2) and in
compliance with 39-A M.R.S.A. Sec. 204. The requirement for payment of
benefits under this subsection automatically ceases upon the filing of a Notice of
Controversy and the payment of any accrued benefits.

Payment under Section 1.2 requires the filing of a Memorandum of Payment.

Benefits paid under this section are indemnity payments and are credited toward
future benefits in the event that benefits are ordered or paid.

Failure to comply with the provisions of Rule 1.1 may also result in the
imposition of penalties pursuant to 39-A M.R.S.A. Secs. 205(3), 359, and 360.

§ 2. Payment without prejudice

1.

2.

Payment without prejudice does not constitute a payment scheme.

If no payment scheme exists, the employer may reduce or suspend the payment of
benefits pursuant to 39-A M.R.S.A. Sec. 205(9)(B)(1). The provisions of 39-A
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§ 3.

§ 4.

§ 5.

M.R.S.A. Sec. 214 do not apply to compensation payments that are made without
prejudice.

3. Failure to file a Memorandum of Payment or a Notice of Controversy within 14
days from the date of incapacity does not create a compensation payment scheme
under 39-A M.R.S.A. Sec. 102(7).

Provisional Orders

1. Mediation need not be held prior to issuance of an order under 39-A M.R.S.A.
Sec. 205(9)(D). All orders under 39-A M.R.S.A. Sec. 205(9)(D) shall be issued
only by hearing officers.

Permanent Impairment - Applicable Law

1. Determination of the employee's right to receipt of payment for permanent
impairment benefits shall be governed by the law in effect at the time of the
employee's injury.

Fringe Benefits

1. Fringe or other benefits shall be defined as anything of value to an employee and
dependents paid by the employer which is not included in the average weekly
wage. When the employer has paid the employee a sum to cover any special
expense incurred by the employee by the nature of the employee's employment,
that sum shall not be considered a fringe benefit. For those companies which
self-fund health and dental coverage, the value of such health and dental coverage
shall be equal to the cost to the employee for maintaining such coverage pursuant
to the federal C.O.B.R.A. provisions less the employee's pre-injury contributions.

A. A "fringe or other benefit" pursuant to Section 102(4)(H) shall include, but
is not limited to, the following:

(1)  For those who do not self-fund, the employer’s cost to provide
health, dental and disability insurance benefits less the employee's

contribution;

2) For those who self-fund disability, the employer's cost to provide
disability benefits less the employee's contribution;

3) The employer's cost to provide pension benefits, including 401 (k)
matching funds;

©) The fair market value of employer provided meals and/or housing;
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(5)  The employer's cost of providing utilities and other costs
associated with the provision of housing; and

(6)  The value of using a company vehicle for personal purposes; and

@) The employer's cost to provide life insurance benefits less the
employee's contribution.

The following generally shall not be considered a "fringe or other benefit"
pursuant to Section 102(4)(H):

(1)  The cost of uniforms provided by the employer for use in the
employment;

(2) Employer contribution to Social Security, unemployment insurance
or workers' compensation insurance;

(3) A company vehicle for which the employee must reimburse the
employer for personal use;

4 Charitable contributions and/or matching gifts;

(%) Company sponsored picnics and other social activities; and

(6) Reimbursements for travel, parking, etc.

2. Average Weekly Wage Calculation.

A.

In all cases of more than seven (7) days lost time, the employer/ insurer

shall calculate the employee's average weekly wage as of the date of the
injury and file form WCB- 2.

The employer shall recalculate the employee's average weekly wage when
fringe benefits cease being paid by the employer. The employer must
notify the insurer and the employee within seven (7) days when fringe
benefits cease by filing an amended wage form, form WCB-2. The insurer
or self-insured employer shall file the amended WCB-2 with the Board if
it results in increased compensation to the employee.

The employee's fringe benefits shall be determined as of the date of injury.
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§ 6.

§ 7.

§ 8.

§ 9.

3. Calculating benefits.

A. The fringe benefit package of any subsequent employers must be included

' in the computation of the employee's post-injury earnings to the same
extent that it is included in the employee's pre-injury average weekly
wage. The fringes included in the employee's post-injury earnings shall be
computed by using the employer's cost of the fringe benefits on the date
benefits commence.

Notices of Controvérsy

1. All Notices of Controversy shall initially be referred to the Office of
Troubleshooters where an attempt shall be made to informally resolve the dispute.
If the Office of Troubleshooters is unable to resolve the dispute, the Notice of
Controversy shall be scheduled for mediation.

The Wage Statement (WCB-2), Schedule of Dependent(s) and Filing Status Statement
(WCB-2A), Memorandum of Payment (WCB-3), Discontinuance or Modification of
Compensation (WCB-4), Certificate of Discontinuance or Reduction of Compensation
(WCB-8), Lump Sum Settlement (WCB-10), Statement of Compensation Paid (WCB-
11), and the Employee's Return to Work Report (WCB-231) shall be filed with the
Board's Central Office in Augusta, State House Station #27, Augusta, Maine 04333-0027.
These forms shall be distributed as follows: (1) Workers' Compensation Board, (2)
Employee, (3) Insurer, and (4) Employer. ‘

The Notice of Controversy (WCB 9) and the Employer's First Report of Occupational
Injury or Disease (WCB-1) shall be filed and distributed as set forth in W.C.B. Rule
Ch. 3, §4.

The Employment Status Report (WCB-230) shall be distributed as follows: (1)
Employee, (2) Insurer, and (3) Employer.

The Request for Expedited Proceeding (WCB-250) shall be attached to the front of the
appropriate Petition and supporting documents.

STATUTORY AUTHORITY: 39-A M.R.S.A. Sec. 152(2); Sec. 403(1)

EFFECTIVE DATE:

January 8, 1993 (EMERGENCY)

EFFECTIVE DATE OF PERMANENT RULE:

April 7, 1993
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CHAPTER 2

SECTION 213 COMPENSATION FOR PARTIAL INCAPACITY

§ 1. Threshold Adjustment

1.

The permanent impairment threshold referenced in 39-A M.R.S.A. §§ 213(1) and
(2) shall be reduced from "in excess of 15%" to 11.8% or greater effective
January 1, 1998. This adjustment is based on an independent actuarial review
performed by Advanced Risk Management Techniques, Inc.

For all cases with dates of injury on or after January 1, 2002 through and
including December 31, 2003, the permanent impairment threshold referenced in
39-AM.R.S.A. §213 is 13.2%.

For all cases with dates of injury on or after January 1, 2004 through and
including December 31, 2005, the permanent impairment threshold referenced in
39-AM.R.S.A. §213 is 13.4%.

For all cases with dates of injury on or after January 1, 2006 and prior to the
effective date of the next adjustment, the permanent impairment threshold
referenced in 39-A M.R.S.A. §213 is 11.8%.

§ 2. [Extension of 260-week limitation

1.

The 260-week limitation referenced in 39-A M.R.S.A. §213(4) shall not be
extended for 52 weeks on January 1, 1998 because the frequency of such cases
involving the payment of benefits under §212 or §213 is greater than the national
average based on frequency from the 1997 Statistical Bulletin issued by the
National Council on Compensation Insurance.

The 260-week limitation referenced in 39-A M.R.S.A. §213(4) shall be extended
for 52 weeks on January 1, 1999 because the frequency of such cases involving
the payment of benefits under §212 or §213 is no greater than the national average
based on frequency from the 1998 Statistical Bulletin issued by the National
Council on Compensation Insurance.

The 260-week limitation referenced in 39-A M.R.S.A. §213(4) shall be extended
for 52 weeks on January 1, 2000 because the frequency of such cases involving
the payment of benefits under §212 or §213 is no greater than the national average
based on frequency from the 7999 Statistical Bulletin issued by the National
Council on Compensation Insurance.

The 260-week limitation referenced in 39-A M.R.S.A. §213(4) shall not be
extended for 52 weeks on January 1, 2004 because the frequency of such cases
involving the payment of benefits under §212 or §213 is greater than the national
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§ 3.

average based on frequency from the 2003 Statistical Bulletin issued by the
National Council on Compensation Insurance.

The 260-week limitation referenced in 39-A M.R.S.A. §213(4) shall not be
extended for 52 weeks on January 1, 2005 because the frequency of such cases
involving the payment of benefits under §212 or §213 is greater than the national
average based on frequency from the 2004 Statistical Bulletin issued by the
National Council on Compensation Insurance.

The 260-week limitation referenced in 39-A M.R.S.A. §213(4) shall not be
extended for 52 weeks on January 1, 2006 because the frequency of such cases
involving the payment of benefits under §212 or §213 is greater than the national
average based on frequency from the 2005 Statistical Bulletin issued by the
National Council on Compensation insurance.

The 260-week limitation referenced in 39-A M.R.S.A. §213(4) shall be extended
for 52 weeks on January 1, 2007 because the frequency of such cases involving
the payment of benefits under §212 or §213 is no greater than the national average
based on frequency from the 2006 Statistical Bulletin issued by the National
Council on Compensation Insurance.

The 260-week limitation referenced in 39-A M.R.S.A. §213(4) shall be extended
for 52 weeks on January 1, 2008 because the frequency of such cases involving
the payment of benefits under §212 or §213 is no greater than the national average
based on frequency from the 2007 Statistical Bulletin issued by the National
Council on Compensation Insurance.

The 260-week limitation referenced in 39-A M.R.S.A. §213(4) shall be extended
for 52 weeks on January 1, 2009 because the frequency of such cases involving
the payment of benefits under §212 or §213 is no greater than the national average
based on frequency from the 2008 Statistical Bulletin issued by the National
Council on Compensation Insurance.

Collection of permanent impairment data

1.

In all cases involving permanent injury, the employer/insurer and/or the employee
shall submit a permanent impairment rating on the WCB-3, Memorandum of
Payment, WCB-4, Discontinuance or Modification of Compensation, or the
WCB-11, Statement of Compensation Paid or any other appropriate form adopted
by the Board. Permanent impairment ratings submitted under this subsection are
not binding in any subsequent dispute. If the permanent impairment rating is
disputed, it need not be submitted until the case settles pursuant to 39-A M.R.S.A.
§352 or the issue is otherwise resolved between the parties or by the Board.






