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Chapter 2:
RULES OF PRACTICE AND PROCEDURE GOVERNING


ADJUDICATORY PROCEEDINGS

SUMMARY: This chapter establishes rules of practice for the Board of Underground Storage Tank Installers to engage in adjudicatory proceedings. Included are (1) specifications of duties and responsibilities of the presiding officer, (2) definition of the rule of Board members, (3) prohibition of ex parte communications, (4) identification of parties who can participate in such proceedings, (5) provisions to enable intervention in the proceedings, (6) detail of the order of proceedings, (7) enabling of a process to issue subpoenas, and (8) requirements for notice of hearings.

1.
Hearings in general. Board hearings shall conform to the Administrative Procedure Act, 5 M.R.S.A. Chapter 375.

2.
Duties and responsibilities of the presiding officer. The Presiding Officer at all hearings may be either the Chairperson or an alternate designated by the Board. The Presiding Officer shall preside at a hearing in a manner affording consideration of fair play and compliance with the constitutional requirements of due process. The Presiding Officer shall also have authority to:

A.
Hold a conference for the simplification of issues;

B.
Issue subpoenas requested by the parties;

C.
Place witnesses under oath;

D.
Take action necessary to maintain order;

E.
Rules on motions and procedural questions arising before and during the hearing;

F.
Call recesses or adjourn the hearing; and

G.
Prescribe and enforce general rules of conduct and decorum.

3.
Role of board members. The Board members collectively shall be responsible for reviewing evidence and hearing testimony and argument in order to:

A.
Determine whether or not the alleged conduct is supported by the evidence;

B.
Determine whether or not the conduct is a violation of 32 M.R.S.A. §10001, et seq. and/or related rules; and

C.
Determine and impose appropriate disciplinary sanctions.

4.
Ex parte communication. 
A member shall not discuss an issue of fact or law concerning a case which comes before the Board, except with notice and opportunity for participation by all parties. This rule shall not be construed to limit a discussion that does not relate to the merits of a case, such as scheduling or procedural issues. A member shall not be limited from discussing a case at meeting with the attorney for the Board.

5.
Parties. Parties in a Board hearing, with the exception of the staff or an intervenor, shall be limited to:

A.
The installer, inspector, or applicant against whom an allegation or complaint is made; or

B.
The installer, inspector, or applicant whose qualifications are in question.

6.
Intervention. An application for intervention in a Board proceeding shall be filed, except for good cause shown, at least seven (7) days in advance of the scheduled hearing. Rulings by the Board or the Presiding Office shall be subject to the provisions of 5 M.R.S.A. §9054.

7.
Order of proceedings. The order of proceedings, unless modified by the Presiding Officer to facilitate the hearing, shall be as follows:

A.
The staff and any party in support of the action may offer an opening statement;

B.
The party defending against the action may offer an opening statement;

C.
The staff and any party presenting evidence in support of the action may offer their case;

D.
The party defending against the action may cross examine each witness;

E.
The party defending against the action may offer his or her case;

F.
The staff and any party in support of the action may cross examine each witness; and

G.
Each party may offer a closing statement at the hearing or in writing within seven (7) business days following the hearing.

8.
Subpoenas. A party shall be entitled to the issuance of subpoenas in the name of the Board subject to the provisions of 5 M.R.S.A. §9060. Subpoenas shall be requested, except for good cause, at least ten (10) days in advance of a schedule hearing. Subpoenaed witnesses shall be paid the same fees for attendance and travel as in civil cases before the courts. Fees shall be paid by the party requesting the subpoenas when the request is submitted.

9.
Notice of hearings. Notice of a hearing shall be given to all parties at least fourteen (14) days prior to the date on which the hearing is to be held.

10.
Severability. Should any provision of this rule be declared invalid or ineffective by a court decision, the decision shall not invalidate any other provision of this rule.
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