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Chapter 372:
POLICIES AND PROCEDURES UNDER THE SITE LOCATION LAW

SUMMARY: These regulations describe the general policies and procedures under the Site Location Law, including scope of review; nature of terms and conditions; Board jurisdiction; completeness of application; requirement of additional information; advisory rulings; access to the site; approval not contingent upon other approvals; title, right or interest; phased development; association responsible for common facilities; standard conditions of approval; and, severability.
1.
Scope of Review. In reviewing applications for approval of proposed developments under the Site Location Law, the Board shall consider the size, location, and nature of the proposed development in relation to:

A.
The potential primary, secondary, and cumulative impacts of the development on the character, quality, and uses of the land, air, and water on the development site and on the area likely to be affected by the proposed development; and

B.
The potential effects on the protection and preservation of the public's health, safety, and general welfare.

NOTE:
The Board considers the primary, secondary, and cumulative impacts of a proposed development in relation to the areas of concern articulated in the criteria for approval of 38 M.R.S.A. Section 484 as interpreted by these regulations. "Cumulative impacts" refer to those impacts that are realized when the incremental effects of individual developments add up to the point where certain thresholds* of tolerance are exceeded.

2.
Nature of Terms and Conditions. As specified in Section 483 of the Site Location Law, the Board may place terms and conditions on the approval of a proposed development. However, terms and conditions shall address themselves to specifying particular means of satisfying minor or easily corrected problems, or both, relating to compliance with the Site Location Law and shall not substitute for or reduce the burden of proof of the developer to affirmatively demonstrate to the Board that each of the standards of the Site Location Law has been met.

NOTE:
In the case of In re: Belgrade Shores, Inc., 371 A.2d 413, 416 (1977), the Supreme Judicial Court of Maine stated:


"In addition to the express authority to impose conditions conveyed by Section 483, Section 481 mandates a 'flexible and practical' approach to site regulation. A series of disapprovals pending the applicant's correction of deficiencies in its proposal would achieve the same effect as conditional approval. We therefore view the choice between those two methods as a question of semantics and, as such, fully within the Board's discretion under Section 483. Further, we believe this conclusion consistent with the pragmatism espoused in Section 481."


"That the Board found non-compliance with two of the four criteria listed in Section 484 does not, as appellants claim, require disapproval. Such a result would be neither practical nor flexible where the noncompliance is minor, easily corrected, or both."

3.
Board Jurisdiction. The Board acquires jurisdiction under the Site Location Law when a person makes the first overt act in furtherance of an intent to construct or operate a development as defined in 38 M.R.S.A. Section 482(2).

4.
Completeness of Application. If in the opinion of the Staff an application for approval of a development under the Site Location Law is incomplete, the application may be returned to the applicant with an indication of the information which needs to be supplied; and, no further processing shall occur until the application is determined to be complete. The statutory time period within which the Board must act on an application under 38 M.R.S.A. Section 483 shall not begin until the application is determined to be complete by the Staff.

5.
Requirement of Additional Information. In reviewing applications determined to be complete, the Board or Staff may require additional information from the applicant on any aspect of the proposed development relating to compliance with the standards of 38 M.R.S.A. Section 484.

6.
Advisory Rulings. All requests for advisory rulings on the applicability of the Site Location Law to particular situations or on other matters shall be based on existent facts and not on hypothetical situations. Such requests shall be made in writing and addressed to the Bureau of Watershed Management, Department of Environmental Protection, State House Station 17, Augusta, ME 04333. Issuance of advisory rulings is discretionary with the Department on a case-by-case basis.

7.
Access to the Site. The filing of an application for approval of a development constitutes the granting of permission by the applicant to allow authorized application reviewers access to the site of the proposed development in order to evaluate whether or not the proposed development will meet the standards as stated in 38 M.R.S.A. Section 484.

8.
Approval Not Contingent Upon Other Approvals. Approval of applications under the Site Location Law is not contingent upon the applicant having obtained, prior to filing, other appropriate federal, state or municipal approvals, licenses, permits, etc.

NOTE:
Standard Conditions of Approval require such permits prior to commencing construction.

9.
Title, Right or Interest. The Department will consider an application only when an applicant has demonstrated sufficient title, right, or interest in all of the property which is proposed for development or use. An applicant shall demonstrate in writing sufficient title, right, or interest, as follows:

A.
When the applicant claims ownership of the property, copies of the deeds to the property shall be supplied.

B.
When the applicant has an option to buy the property, a copy of the option agreement shall be supplied. Option agreements shall contain terms deemed sufficient by the Board to establish future title.

C.
When the applicant has a lease on the property, a copy of the lease shall be supplied. The lease shall be of sufficient duration, as determined by the Board, to permit construction and reasonable use of the development.

D.
When the applicant has eminent domain power over the property, evidence shall be supplied of the ability and intent to use the eminent domain power to acquire sufficient title, right or interest as determined by the Board.

10.
Phased Development. The Board requires that an application for approval include present plans for all phases of a development to be undertaken on a parcel. In the absence of evidence sufficient to approve all phases of the proposed development, the Board may approve one or more phases of the development based on the evidence then available. Approval of phases, however, shall be based on compliance of the entire proposed development with the standards of the Site Location Law.

NOTE:
A proper analysis of the potential primary, secondary and cumulative impacts of a proposed development can be made only when all phases of a proposed development are considered. Also, the plans for site modification and pollution mitigation need to be based on the entire extent of a proposed development in order to insure their effectiveness in accomplishing the desired objectives.

11.
Association Responsible for Common Facilities or Properties. Applications for developments with common facilities or properties, whose operation or maintenance will require the cooperation of more than one person, other than the developer, to satisfy the standards of 38 M.R.S.A. Section 484 over the life of the development, shall include a detailed description of the nature of the person or association which will be responsible for operating or maintaining the common facilities or properties of the development.

NOTE:
Examples of types of developments which may require a person or association to be responsible for operating or maintaining common facilities or properties are residential subdivision with private interior roads, common sewage treatment or water supply facilities, or community-owned open space; condominiums; shopping centers; and multi-family residential developments with commonly maintained facilities.

12.
Standard Conditions of Approval. Unless otherwise specifically stated in the approval, all Board (or Staff) approvals shall be subject to the following standard conditions:

A.
Approval of Variations from Plans. The granting of this approval is dependent upon and limited to the proposals and plans contained in the application and supporting documents submitted and affirmed to by the applicant. Any variation from these plans, proposals, and supporting documents is subject to review and approval prior to implementation. Further subdivision of proposed lots by the applicant or future owners is specifically prohibited without prior approval of the Board, and the applicant shall include deed restrictions to that effect.

B.
Compliance with All Applicable Laws. The applicant shall secure and comply with all applicable federal, state, and local licenses, permits, authorizations, conditions, agreements, and orders prior to or during construction and operation, as appropriate.

C.
Compliance with All Terms and Conditions of Approval. The applicant shall submit all reports and information requested by the Board or the Department demonstrating that the applicant has complied or will comply with all preconstruction terms and conditions of this approval. All preconstruction terms and conditions must be met before construction begins.

D.
Advertising. Advertising relating to matters included in this application shall refer to this approval only if it notes that the approval has been granted WITH CONDITIONS, and indicates where copies of those conditions may be obtained.

E.
Transfer of Development. Unless otherwise provided in this approval, the applicant shall not sell, lease, assign or otherwise transfer the development or any portion thereof without prior written approval of the Board where the purpose or consequence of the transfer is to transfer any of the obligations of the developer as incorporated in this approval. Such approval shall be granted only if the applicant or transferee demonstrates to the Board that the transferee has the technical capacity and financial ability to comply with conditions of this approval and the proposals and plans contained in the application and supporting documents submitted by the applicant.

F.
Time frame for approvals. If the construction or operation of the activity is not begun within four years, this approval shall lapse and the applicant shall reapply to the Board for a new approval. The applicant may not begin construction or operation of the development until a new approval is granted. A reapplications for approval may include information submitted in the initial application by reference. This approval, if construction is begun within the four-year time frame, is valid for seven years. If construction is not completed within the seven-year time frame, the applicant must reapply for, and receive, approval prior to continuing construction.
G.
Approval Included in Contract Bids. A copy of this approval must be included in or attached to all contract bid specifications for the development.
H.
Approval Shown to Contractors. Work done by a contractor pursuant to this approval shall not begin before the contractor has been shown by the developer a copy of this approval.
13.
Severability. Should any provision of these regulations be declared invalid or ineffective by court decision, the decision shall not invalidate any other provision of these regulations.
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