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94-411

MAINE STATE RETIREMENT SYSTEM

Chapter 510:
REDUCTION OF DISABILITY RETIREMENT BENEFITS BECAUSE OF LUMP-SUM SETTLEMENTS OF BENEFITS PAYABLE UNDER THE WORKERS’ COMPENSATION OR SIMILAR LAW OR THE UNITED STATES SOCIAL SECURITY ACT

SUMMARY: This chapter sets forth the methodology by which disability retirement benefits under the Maine Legislative Retirement System, Maine Judicial Retirement System and the Maine State Retirement System are reduced when a beneficiary of such benefits receives a lump-sum settlement of benefits payable under the workers’ compensation or similar law or the United States Social Security Act.

SECTION 1.
DEFINITIONS

1.
Accumulated Contributions. The term “accumulated contributions” as used in this Chapter means the amount of “accumulated contributions” calculated pursuant to the provisions of the applicable Retirement System plan, as of the effective date of the recipient’s entitlement to Retirement System disability retirement benefits.

2.
Actuarial Equivalent of Accumulated Contributions. “Actuarial Equivalent of Accumulated Contributions” as used in this Chapter means the recipient’s accumulated contributions at the time of his or her disability retirement divided by the “annuity factor for recipient’s age at retirement” as calculated pursuant to Section 5.2, and then converted to a monthly amount by dividing by twelve.

3.
Actuarial Equivalent of the Lump-Sum Settlement. “Actuarial Equivalent of the Lump Sum Settlement” as used in this Chapter means the amount of the “lump-sum settlement” divided by the “annuity factor for recipient’s age at effective date of lump-sum settlement” calculated pursuant to Section 5.3, and then converted to a monthly amount by dividing by twelve.

4.
Average Final Compensation. “Average Final Compensation” as used in this Chapter means the amount of “average final compensation” calculated pursuant to the provisions of the applicable Retirement System plan, as of the effective date of the recipient’s entitlement to Retirement System disability retirement benefits.

5.
Initial Disability Retirement Benefit. “Initial disability retirement benefit” as used in this Chapter means the monthly disability retirement benefit, not reduced because of disability benefits received under other laws, payable to the recipient as of the effective date of his or her entitlement to Retirement System plan disability retirement benefits, calculated pursuant to the applicable Retirement System plan provisions.

6.
Lump-Sum Balance. “Lump-Sum Balance” as used in this Chapter in a given month means the sum of the lump-sum settlement and interest for that month and all prior months subject to reduction pursuant to this Chapter less the reduction amount determined pursuant to Section 4.1 for that month and all prior months subject to reduction pursuant to this Chapter.

7.
Lump-Sum Settlement. “Lump-sum settlement” as used in this Chapter means the amount paid or to be paid pursuant to a settlement agreement under the workers’ compensation law and/or similar law and/or the United States Social Security Act for the same disability for which Retirement System plan disability retirement benefits are awarded, but not including any part of the lump-sum settlement amount attributable to vocational rehabilitation, attorneys’, physicians’, nurses’, hospital, medical, surgical or related fees or charges or any amount paid or payable under former Title 39, section 56-B for permanent impairment or under Title 39-A, section 212, subsection 3 for specific loss benefits. “Lump-sum settlement” includes amounts paid or to be paid under the United States Social Security Act only if the employment for which Retirement System creditable service with the employer is allowed was also covered under that Act at the date of disability retirement.

8.
Lump-Sum Settlement Agreement. A “Lump-Sum Settlement Agreement” as used in this Chapter is an agreement, signed or otherwise approved by the approving authority, describing payment of the lump-sum settlement.

9.
Retirement System Plan. “Retirement System plan” as used in this Chapter means a benefit plan of the Maine Legislative Retirement System, Maine Judicial Retirement System, or the Maine State Retirement System. Benefit plans of the Maine State Retirement System include benefits for eligible state employees, teachers, and Participating Local District (“PLD”) members.
SECTION 2.
APPLICABILITY


This Chapter applies to any disability retirement benefit recipient who enters into a lump-sum settlement agreement or otherwise receives a lump sum settlement under the workers’ compensation or similar law or the United States Social Security Act for the same disability for which disability retirement benefits were awarded pursuant to a Retirement System plan.

SECTION 3.
MAKING THE REDUCTION

1.
When a disability retirement benefit recipient enters into a lump-sum settlement agreement, the monthly Retirement System disability retirement benefit shall be reduced by an amount determined pursuant to the provisions of this Chapter.

2.
The reduction amount determined pursuant to the provisions of this Chapter shall be deducted from Retirement System disability retirement benefits payable to the recipient, beginning the first day of the month following the effective date of the lump-sum settlement. For purposes of this Chapter, the effective date of the lump-sum settlement is the date that the settlement agreement is signed by the approving authority.

3.
That same reduction amount determined pursuant to the provisions of this Chapter shall continue to be deducted from the monthly disability retirement benefit otherwise payable for the length of time that the recipient receives a Retirement System disability retirement benefit. If, for periods of time prior to the effective date of the lump-sum settlement during which Retirement System disability retirement benefits are payable to the recipient, the recipient is also paid benefits under the workers’ compensation or similar law or the United States Social Security Act, subject to the same limitations described in Section 1.7, then the recipient’s disability retirement benefits shall also be reduced by amounts equal to those benefits unless the applicable statute bars any reduction or requires a smaller reduction.

4.
A.
Notwithstanding Section 3.3, reductions pursuant to this Chapter for a recipient who continues to be entitled to receive disability retirement benefits pursuant to a Retirement System plan that provides for cost-of-living adjustments (“COLAs”) shall cease when the sum of the reduction amount equals the amount of the lump-sum settlement plus monthly interest on the lump-sum balance calculated at the annual rate of four percent (4%);

B.
Notwithstanding Section 3.3, reductions pursuant to this Chapter for a recipient pursuant to a Retirement System plan that does not provide for COLAs shall cease under the same circumstances as for Section 3.4.A except that monthly interest on the lump-sum balance shall be calculated at the annual rate of six percent (6%).

5.
To determine when the sum of the reduction amounts will equal the lump-sum settlement plus interest calculated monthly at the annual rate specified in Section 3.4.A and 3.4.B as applicable:

A.
Calculate the interest for the first month subject to reduction by multiplying the lump-sum settlement by the specified annual interest rate and then dividing the product by 12.

B.
Determine the lump-sum balance in the given month.

C.
Calculate the interest for each month after the first month subject to reduction by multiplying the lump-sum balance for the previous month by the specified annual interest rate and then dividing the product by 12.

6.
The month in which the lump-sum balance is zero is the last month of disability retirement benefits that will be reduced pursuant to Sections 3.4.A and 3.4.B.

7.
If there is no month in which the lump-sum balance is zero, then the last month of disability retirement benefits that will be reduced pursuant to Sections 3.4.A and 3.4.B is the first month in which the lump-sum balance is a negative number. In such case, the reduction amount required for the last month shall be equal to the lump-sum balance for the previous month plus interest.

8.
Notwithstanding Sections 3.3, 3.4 and 3.5, the reduction amount shall be recalculated pursuant to the provisions of this Chapter if the recipient enters into a subsequent lump-sum settlement agreement.

9.
The amount payable to the disability retirement recipient after the reduction amount is applied will be adjusted by any cost-of-living adjustments (“COLAs”) according to the provisions of the applicable Retirement System plan.

SECTION 4.
DETERMINING THE REDUCTION AMOUNT, IF ANY

1.
The reduction amount that is to be applied to the recipient’s monthly disability retirement benefit is determined by subtracting the figure representing 80% of average final compensation, converted to a monthly amount by dividing by twelve, from the amount represented by the sum of the initial disability retirement benefit and actuarial equivalent of the lump sum settlement.

2.
If the result obtained in Section 4.1 is zero or a negative number, then no reduction is applied to the monthly disability retirement benefits.

3.
If the reduction amount calculated in Section 4.1 causes the initial disability retirement benefit to be reduced to an amount that is less than the “actuarial equivalent of accumulated contributions”, then the full reduction amount calculated in Section 4.1 may not be applied. Instead, the recipient shall receive the “actuarial equivalent of accumulated contributions” in lieu of the amount obtained by applying the full reduction described in section 4.1.

SECTION 5.
DETERMINING THE ANNUITY FACTORS TO BE USED FOR SECTION 4

1.
Selecting the Applicable Table. To determine the “annuity factor at age of retirement” or the “annuity factor at age at effective date of lump-sum settlement,” use Table AA of Chapter 303.


NOTE:
As of the effective date of this rule, judicial retirement, legislative retirement, and Maine State Retirement System plans for state employees and teachers all include COLAs. Some Participating Local District (“PLD”) plans include COLAs and others do not.

2.
Determining the “Annuity Factor for Recipient’s Age at Retirement.” To determine the “annuity factor for recipient’s age at retirement,” use the applicable Table to locate the annuity factor that corresponds to the recipient’s attained age as of the first day of the first month for which he or she received Retirement System plan disability benefits. If the recipient’s previous birthday was six months or more prior to the first day of the first month for which he or she received Retirement System plan disability retirement benefits, then use the recipient’s age at his or her next birthday to locate the applicable annuity factor.

3.
Determining the “Annuity Factor for Recipient’s Age at Effective Date of Lump-Sum Settlement. To determine the “annuity factor for recipient’s age at effective date of lump-sum settlement, use the applicable Table to locate the annuity factor that corresponds to the recipient’s attained age as of the effective date of the lump-sum settlement. If the recipient’s previous birthday was six months or more prior to the effective date of the lump-sum settlement, then use the recipient’s age at his or her next birthday to locate the applicable annuity factor.

SECTION 6.
DETERMINING THE AMOUNT OF THE “LUMP-SUM SETTLEMENT” IF THE SETTLEMENT PROVIDES FOR PAYMENT IN A MONTH OR MONTHS FOLLOWING THE DATE THAT THE SETTLEMENT AGREEMENT IS SIGNED BY THE APPROVING AUTHORITY

1.
If the lump-sum settlement is to be paid in a single payment but at a date subsequent to the effective date of the settlement agreement, then the single settlement payment must be converted into a single present value amount using the methodology of Section 6.5.B. The resulting present value shall be used as the amount of the lump-sum settlement for purposes of this Chapter.

2.
If the lump-sum settlement is to be paid not as a single settlement payment, but instead is to be paid in installments, then the installment amounts must be converted into a single present value amount pursuant to the provisions of this Section. The resulting single present value shall be used as the “lump-sum settlement” for purposes of this Chapter.

3.
The provisions of this Chapter do not apply if all of the installments to be paid pursuant to the lump-sum settlement agreement are to be paid in scheduled increments such that the total paid each month is less than or equal to the recipient’s disability retirement benefit for that month in the absence of any reduction because of benefits payable under the workers’ compensation or similar law or the United States Social Security Act. Instead, the recipient’s disability retirement benefits shall be reduced in the same manner as if there had been no lump-sum settlement agreement.

4.
Any part of the lump-sum settlement payment amounts attributable to vocational rehabilitation, attorneys’ fees, physicians, nurses, hospital, medical, surgical or related fees or charges of any amount paid or payable under former Title 39, section 56-B for permanent impairment or under Title 39-A, section 212, subsection 3 for specific loss benefits shall not be included in any of the payment amounts for purposes of this Section.

5.
The single present value of the settlement paid in installments shall be calculated as follows:

A.
Determine the amount of the first installment payment if the first payment is scheduled to be issued in the same month or in the month immediately following the month that the settlement agreement is signed or otherwise approved by the approving authority.

B.
To determine the present value of any payment to be issued in a subsequent month, except for any installment amount to be paid for a “term certain and life thereafter,” apply an effective (“real”) interest rate of 7.75% per year.

C.
Determine the present value, using an effective (“real”) interest rate of 7.75% per year of any settlement installment amount to be paid for a certain term of years (“term certain”) and life thereafter as follows:

(1)
Add the recipient’s age as used in Section 5.3 to the number of years in the term certain.

(2)
Using the sum obtained in Section 6.5.C.1, locate on Table X the corresponding figure in Column B.

(3)
Divide the amount obtained in Section 6.5.C.2 by the figure in Column A in Table X corresponding to the recipient’s age as used in Section 5.3.

(4)
Add the result in Section 6.5.C.3 to the annuity factor on Table Y corresponding to the number of months in the term certain.

(5)
Multiply the result obtained in Section 6.5.C.4 by the installment amount to be paid annually for the term certain and life thereafter.

D.
Add the total results obtained in Sections 6.5.A, 6.5.B and 6.5.C.A to obtain the single value amount to be used as the amount of the “lump-sum settlement” for purposes of this Chapter.

The attached TABLES are an integral part of this Chapter:


TABLE ‘X’:
Annuity Factors for use with installment settlement


TABLE ‘Y’:
Annuity Factors (for installment settlements) corresponding with the number of months in term certain.

APA Office Note: the tables are available from the Maine State Retirement System.

STATUTORY AUTHORITY: 3 M.R.S.A. § 853; 4 M.R.S.A. § 1353(6); 5 M.R.S.A. §§ 17906(2); 17930(4); 18506(2); 18530(4); 1122(5-A) and 1122(6).

EFFECTIVE DATE


July 6, 199

AMENDED:


June 21, 2006 – filing 2006-269
BASIS FOR ADOPTION/STATEMENT OF COMMENTS:


Retirement System statutes generally require a reduction in disability retirement benefits if the individual receiving such benefits also receives disability benefits for the same disability under the Workers’ Compensation or similar law or the United States Social Security Act. The purpose of the statutes is to limit duplication of the intended income replacement provided by Retirement System disability retirement benefits and disability benefits under other laws when the same disability is being recognized.

In the absence of a lump-sum settlement, the Retirement System disability retirement benefits are reduced on a dollar-for-dollar basis by amounts equal to the disability benefits payable under other laws unless the applicable MSRS statute bars any reduction or requires a smaller reduction. The statutes require that the initial disability retirement benefit be reduced when necessary so that the Retirement System benefit plus the disability benefit under other laws do not exceed 80% of the person’s average final compensation. However, the Retirement System benefit cannot be reduced below the amount that is the actuarial equivalent of the member’s accumulated contributions at the time of retirement.

Retirement System disability retirement benefits must be similarly reduced if the person receives a lump-sum settlement of disability benefits under the Workers’ Compensation or similar law or the United States Social Security Act for the same disability. The reduction must be accomplished by prorating the lump-sum settlement on a monthly basis in an equitable manner prescribed by the Board. Chapter 510 sets forth the methodology by which disability retirement benefits under the Maine State Retirement System, the Maine Legislative Retirement System, and the Maine Judicial Retirement System are reduced if a recipient of such benefits receives such a lump-sum settlement.

Chapter 510 was initially noticed for rulemaking on October 21, 1998 and a public hearing was held on November 12, 1998. No witnesses testified at the November 12, 1998 public hearing. The only written comments concerning the rule were those submitted by Stephen P. Sunenblick, Esq. during the week prior to the public hearing. In that same week, the System also received a letter from Gerard P. Conley, Jr. requesting the System’s advice in a matter concerning a specific possible lump-sum settlement under the workers’ compensation law. On January 27, 1999, the Board noticed its proposal to adopt the rule as amended in some important respects and again requested comments. The changes in the proposed rule, other than those made to increase the clarity of the rule, were made in response to the concerns of Mr. Sunenblick and Mr. Conley’s query. No additional comments were received.

Mr. Sunenblick objected to the rule as originally proposed because for some beneficiaries, the cumulative amount withheld from their Retirement System disability retirement benefits could exceed the amount of the lump-sum settlement. In response to this concern, the Board has added Subsections 4, 5, 6, and 7 to Section 3 of the Chapter, which provide that the reduction shall cease when the sum of the reduction amount equals the amount of the lump-sum settlement plus the cumulative monthly interest on the lump-sum balance not yet offset. A single present value of the lump-sum settlement, determined pursuant to Section 6 of this Chapter, will be used as the lump-sum settlement amount if the payment of the lump-sum is scheduled to occur more than one month following the effective date of the lump-sum settlement. (The effective date of the lump-sum settlement is the date that the settlement agreement is signed or otherwise approved by the approving authority.) Paralleling the interest rates used in Tables A and B, if the recipient is entitled to receive disability retirement benefits pursuant to a Retirement System plan providing for COLAs, the monthly interest on the lump-sum balance is calculated at the annual rate of 4% and at 6% if the plan does not provide for COLAs.

The annuity factors contained in Tables A and B which are used to calculate the reduction amounts are based upon the 1964 Commissioner’s Disability Table published by the Health Insurance Association of America. The Table A annuity factors for Retirement System plans that provide for cost-of-living-adjustments (“COLAs”) are based upon the 1964 Commissioner’s Disability Table at 4% interest, and Table B annuity factors for Retirement System plans without COLAs are based upon the 1964 Commissioner’s Disability Table at 6% interest. As of the effective date of this rule, judicial retirement, legislative retirement, and Retirement System plans for state employees and teachers all include COLAs. Some Participating Local District (“PLD”) plans include COLAs and others do not.

In his November 1998 written comments, Mr. Sunenblick objected to the application of an investment value or discount value to the lump-sum settlement amount and asserted that using a discount or investment factor would be contrary to statute and the MSRS’s fiduciary responsibilities to its members. The Board disagrees. In order to prorate the lump-sum amount on a monthly basis as required by statute, a method had to be developed to convert the lump-sum amount into an equivalent annuity. Doing this requires determining the monthly pension amount that has the same “present value” as the lump-sum settlement, taking into account the probability of surviving from a given age to a future age. Future payments must be “discounted” to present value using an assumed interest rate. For those Retirement System plans providing for COLAs, the assumed interest rate used by the Board is 8% which is decreased by a 4% assumed rate of increase in retirement benefits, resulting in a net 4% interest rate. For those Retirement System plans without COLAs, the System has historically used a net 6% interest rate. These assumptions are consistent with standard actuarial practices and with the lump-sum offset methodology used by the System since 1983.

Mr. Conley’s November 1998 letter inquired as to whether or not the reduction required under the statute could be obviated if the lump-sum settlement agreement specified that payment under the agreement would begin after the member’s Retirement System disability retirement benefit converted by operation of law to a service retirement benefit. To permit such a loophole would be inconsistent with the intent of the statutes to limit duplication of income replacement. It would also be unfair to retirees who might not be able to afford to wait for the settlement payment and might be tempted to sell their rights to the future lump-sum settlement payment at a discount. Therefore, Section 6 of the adopted rule requires that such a future payment or payments be converted into a single present value to be used as the amount of the “lump-sum settlement” for purposes of determining the reduction amount to be applied to the Retirement System disability retirement benefits payable to the recipient. The reduction amount, if any, determined pursuant to Section 4 of the rule shall be effective the first day of the month following the date that the settlement agreement is signed or otherwise approved.

BASIS STATEMENT FOR AMENDMENTS ADOPTED JUNE 8, 2006/ STATEMENT OF COMMENTS:

This chapter was noticed for rulemaking on April 19, 2006. A public hearing was held on May 11, 2006. No members of the public presented testimony at the hearing and no written comments were submitted prior to or at the hearing or during the subsequent 10-day period for written comments. The public comment period closed on May 22, 2006.

The amendments to this rule result from the recent completion of an experience study of the State/Teacher plan. Upon the Actuary’s presentation of the results of that study, the Board voted at its February 9, 2006 meeting to adopt the recommendation of the Actuary to change the underlying plan assumptions for the State/Teacher plan. At its March 9, 2006, the Board voted to adopt those assumptions for the PLD Consolidated Plan; on April 11, 2006, the Board voted to adopt those assumptions for the Legislative plan; and, on May 11, 2006, the Board voted to adopt those assumptions for the Judicial plan. A change in those assumptions necessitates a change to the actuarial tables used in the various calculations performed by the System. The amendments to this rule update those actuarial tables and factors. Additionally, at the recommendation of the Actuary, Tables A and B are replaced by Table AA of Chapter 303.

In Section 6, subsection 5, the interest rate has been amended to reflect the change in the interest assumption as adopted by the Board.

The new tables and factors are effective for any reduction of disability retirement benefits that is effective on and after July 1, 2006.
