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DEPARTMENT OF ECONOMIC AND COMMUNITY DEVELOPMENT
Chapter 100:
PINE TREE DEVELOPMENT ZONE PROGRAM

Summary: The Pine Tree Development Zones Program was established by the Legislature in PL 2003 Chapter 688, Part D, and amended by PL 2005 Chapters 351 and 451, and PL 2009 1024. The Department of Economic and Community Development administers the program. This rule defines what businesses are eligible to apply and the application process. It also defines what a business must do to qualify for the benefits provided by the program.
§ 1 – Definitions

Summary: Definitions of many of the terms used in these rules are contained in 30-A M.R.S.A. §5250-I. This section also defines certain terms that are used in the rules but that are not defined by Title 30-A, Chapter 206.
As used in these rules, unless the context otherwise indicates, the following terms have the following meanings:

1. Base of Operations. “Base of operations” means, for the purposes of a qualified PTDZ business, the place: (1) from which employees typically begin work, or to which employees regularly return to receive instructions, direction and supervision from the qualified business or communication from customers or other persons, to replenish stock or other materials, to repair equipment, or to perform any other function necessary to the exercise of the employee’s trade or profession, and (2) where tangible personal property is normally returned for repairs, supplies and storage when it is not in use.
2. Certified business. “Certified business” means a qualified Pine Tree Development Zone business that has received a certificate from the Department in accordance with 30-A M.R.S.A. §5250-O, and §6 of this rule.
3. Dependent care benefits. When used within the context of “income derived from employment” as defined herein, “dependent care benefits” means dependent care expenses paid by the qualified business on behalf of a participating qualified employee for dependent care assistance offered as part of an employee benefit package.
4. Earnings. When used within the context of “income derived from employment” as defined herein, “earnings” means base pay paid by the qualified business, plus any overtime, incentives or commissions paid.
5. Education benefits. When used within the context of “income derived from employment” as defined herein, “education benefits” means education expenses paid by the qualified business on behalf of a participating qualified employee for education assistance offered as part of an employee benefit package.
6. Financial Services. “Financial services” means services provided by an insurance company subject to taxation under Title 36, chapter 357; a financial institution subject to taxation under Title 36, chapter 819; or a mutual fund service provider as defined in Title 36, section 5212, subsection 1, paragraph E.
7. Fully-Qualified Pine Tree Development Zone Employees. “Fully-Qualified Pine Tree Development Zone Employees” has the same meaning as, and may be used interchangeably with, “Qualified Pine Tree Development Zone Employees” as defined in 30-A M.R.S.A. §5250-I. The term does not include employees shifted to a qualified business activity from a nonqualified activity of the qualified Pine Tree Development Zone business or an affiliated business.
8. Health and welfare benefits. When used within the context of “income derived from employment” as defined herein, “health and welfare benefits” means company-paid contributions to group insurance programs such as health insurance, medical insurance, dental insurance, vision insurance, life insurance, and long-term disability coverage.
9. Income derived from employment. “Income derived from employment” means the total value of company-paid benefits and compensation provided by a qualified business to a qualified employee, including earnings, education benefits, retirement benefits, health and welfare benefits, and dependent care benefits. For development projects where a business creates 250 or more jobs within a two-year period in a Pine Tree Development Zone, “income derived from employment” may include other company-paid benefits and company-offered benefits.
10. Partially-Qualified Pine Tree Development Zone Employees. “Partially-Qualified Pine Tree Development Zone Employees” means new, full-time employees hired in this State by a qualified Pine Tree Development Zone business who do not meet the income and/or benefit standards for fully-qualified Pine Tree Development Zone employees but who do work directly in one or more qualified business activities. The term does not include employees shifted to a qualified business activity from a nonqualified activity of the qualified Pine Tree Development Zone business or an affiliated business.

11. Qualified Business Activity. “Qualified business activity” means a business activity that is conducted within a Pine Tree Development Zone and is directly related to financial services, manufacturing or a targeted technology business for which the business receives a certificate from the commissioner pursuant to 30-A M.R.S.A. §5250-O. Qualified business activity includes otherwise qualified business activity conducted inside and outside the zone through employees or property whose base of operations is in a Pine Tree Development Zone. Business activity directly related to manufacturing, for example, includes: the production areas, warehouses that receive raw material, administrative offices, quality control labs, maintenance shops, cafeterias for employees, warehouses that hold finished products prior to shipment, employee gyms and locker rooms, and research and development facilities. Business activity directly related to manufacturing does not include property and employees used in a retail facility, even if it were located in the same building where the manufacturing took place, or property used in the above facilities if the situs of that property is not in a Pine Tree Development Zone.
12. Qualified Pine Tree Development Zone Business. “Qualified Pine Tree Development Zone business" or "qualified business" means any for-profit business in this State engaged in or that will engage in financial services, manufacturing or a targeted technology business that has added or will add at least one qualified Pine Tree Development Zone employee above its base level of employment in this State and that meets the other criteria set forth in 30-A M.R.S.A. §5250-I (17).
13. Retirement benefits. When used within the context of “income derived from employment” as defined herein, “retirement benefits” means company-paid contributions to a retirement program subject to the Employee Retirement Income Security Act of 1974, 29 United States Code, Sections 1001 to 1461, as amended. 
14. Tangible personal property. “Tangible personal property” has the same meaning as provided in Title 36, Part 3. As of the original effective date of this rule, tangible personal property means personal property that may be seen, weighed, measured, felt, touched or in any other manner perceived by the senses, but does not include rights and credits, insurance policies, bills of exchange, stocks and bonds and similar evidences of indebtedness or ownership. Tangible personal property includes electricity. Tangible personal property includes any computer software that is not a custom computer software program.
15. Targeted Technology Business. “Targeted technology business” means a business primarily involved in a targeted technology as defined in Title 5, section 15301, i.e. biotechnology, aquaculture and marine technology, composite materials technology, environmental technology, advanced technologies for forestry and agriculture, information technology and precision manufacturing technology.
16. Tier 1 municipality.   "Tier 1 municipality" means a municipality designated by the department to be eligible for Pine Tree Development Zone benefits for a period of 10 years, as defined in Title 30-A, section 5250-I. 

17. Tier 2 municipality.  "Tier 2 municipality" means a municipality in Cumberland or York County designated by the department to be eligible for Pine Tree Development Zone benefits for a period of 5 years as defined in Title 30-A, section 5250-I. After the 5 years, all Pine Tree Development Zone benefits expire, except for the expanded employment tax increment financing benefits under Title 36, chapter 917, which must be recalculated at that time to reflect the standard rates under that chapter. For 2009, otherwise eligible businesses will have access to 10 years of benefits, regardless of location in Maine. Beginning in 2010, newly-certified businesses located in certain municipalities in York and Cumberland counties will be limited to 5 years of benefits. A list of municipalities that limit duration of benefits to 5 years, based on prior calendar year Department of Labor unemployment data, will be provided when DOL data for 2009 becomes available.
18. Transferred property, employees or positions. “Transferred property, employees or positions” means both the physical relocation of tangible property, employees or positions from elsewhere in the state, and also property, employees or positions employed in Maine by the qualified Pine Tree Development Zone business prior to commencement of the qualified business activity, including property that has been sold or disposed of as part of the development project. “Property” includes owned and leased property.
§ 2 – Certification of Qualified Pine Tree Development Zone Businesses

Summary: This section highlights important terms used in the certification process and establishes requirements for applications for certification as a qualified Pine Tree Development Zone business pursuant to 30-A M.R.S.A. §5250(O).
1.
Eligibility for Certification; Application Process, including Preliminary Letter and Start Date
In general, in order to be certified, a business must be engaged in a qualified business activity as defined above and must intend to hire at least one qualified employee above its base level of employment to work directly in one or more qualified business activities. A business establishing or expanding operations in a Pine Tree Development Zone must be certified by the commissioner as a Qualified Pine Tree Development Zone business prior to applying for, or receiving Pine Tree Development Zone benefits through any agency or other source. A business seeking such certification shall submit for the Commissioner’s review one original, signed application that satisfies the requirements of this section. The application must be received by December 1st of the calendar year for which approval is sought. Certification under this section fulfills the application requirements for, and approval of, Employment Tax Increment Financing (ETIF) benefits for the business under 36 M.R.S.A. Chapter 917.
A business that will be applying for certification as a qualified Pine Tree Development Zone business must submit a letter to the Commissioner in advance of or in conjunction with submitting its application stating its intent to submit an application and describing why the project would not go forward but for the benefits provided within a Pine Tree Development Zone.
An application for certification as a qualified Pine Tree Development Zone business shall contain the following information for the applicant business, as well as certain base level information for any affiliated business within the state:

A. Descriptive data for the proposed development project, including a summary of the qualified business activity, and:

(1)
A description of the existing business in Maine, its products and/or services and history of operation;

(2)
A description of the qualified business operations or activities that will be conducted within the Pine Tree Development Zone, a description of the non-qualified business activities, if any, that will be conducted within the Pine Tree Development Zone, and a description of the employees, positions, and property, if any, that will be transferred from a non-qualified business activity to a qualified business activity;

(3)
A description of the market(s) and/or competitive environment in which the business operates or expects to operate; and

(4)
A description of the employment growth and investment plans for the qualified business activities within a Pine Tree Development Zone over the next two years including the year of application, including:

a. Real property to be constructed or modified and its cost;

b. Tangible personal property to be purchased and its estimated cost;

c. Employee training required;

d. Qualified employees to be hired, and their annual payroll and ETIF reimbursement estimates; and

e.
Any other employees to be hired, and their estimated annual payroll;

B. Base level data for the applicant business:

(1)
Complete employment/payroll data, including the total number of employees at the end of each calendar quarter for the three calendar years immediately preceding the year of application;

(2)
Total payroll of the business within the state for each of the three calendar years preceding its application;
(3)
Total Maine state income taxes withheld for employees of the business for each of the three calendar years preceding its application;
C.
A statement describing the basis under which it has been determined that the project would not go forward but for the benefits provided within a Pine Tree Zone; and
D.
Certification that qualified employees employed, or to be employed, within the Pine Tree Development Zone will be:
(1)
Paid an income derived from employment that, when calculated on a calendar year basis, exceeds the annual per capita personal income in the county in which employed;

(2)
Offered participation in a retirement program subject to the Employee Retirement Income Security Act of 1974, 29 U.S.C. §§ 1001 – 1461; and

(3)
Offered participation in a group health insurance plan;

E. Base level data for any affiliated business, including:

(1)
Name and location; and

(2)
Total employment at year end, annual payroll and related income tax withholdings.
F. Any other information as determined necessary by the department

2.
Review by Commissioner
Applications for certification of qualified Pine Tree Development Zone businesses will be reviewed and acted upon by the Commissioner, subject to the following provisions:

A. Completed applications will be reviewed in the order in which they are received;

B. Information contained within completed applications must be current as of the application date;

C. Prior to issuing a certificate, the Commissioner must determine that:

(1)
The application is complete;

(2)
The business is a for-profit business engaged, or to be engaged, in financial services, manufacturing or targeted technology qualified business activities within a Pine Tree Development Zone, as each such business category is defined in 30-A M.R.S.A. §5250-I;
(3)
The business has added, or will add one or more qualified employees above its base level of employment; and

(4)
The business establishment or expansion would not go forward but for the benefits available within the Pine Tree Development Zone.
D.
In order to complete the certification process, the commissioner shall:

(1)
send an approval letter to the applicant business that includes: the determination that the company is a qualified PTDZ business, notice to the company of its base level of employment with the reminder that at least one net new qualified employee must be hired, a description of the qualified business activity that will be undertaken by the company and eligible for support from the PTDZ benefits, and notice that the term of participation in program benefits may not exceed ten years; and
(2)
issue and send a Certificate of Qualification to the qualified PTDZ business that includes a description of the qualified business activity that will be undertaken by the company; or

(3)
send a rejection letter to the applicant to deny the application for certification as a qualified Pine Tree Development Zone business, with the reason(s) for denial explained in writing to the applicant business. Should the Commissioner deny an application for certification, the applicant, within 10 days of the date of receipt of the rejection, may request that the Commissioner reconsider the decision to deny certification. The applicant shall submit with the request documentation supporting the request.
§ 3 –
Pine Tree Development Zone Tax Benefits; tier classifications; application of Anti-Shifting Provisions

Summary: This section explains the tax benefits available to certified businesses, and sets forth guidelines to ensure that PTDZ tax benefits are not provided for the transfer of property, employees and positions.
1.
Tax Benefits Generally

When a business is certified as a qualified Pine Tree Development Zone business, the tax benefits described in 30-A M.R.S.A. §5250-I (14) become effective and available to that business as of the earliest date permitted by the applicable tax program statute. For example, Maine income tax, franchise tax, and insurance premiums tax credits are available in the year in which the business commences qualified business activity, i.e. first implements its approved development program by purchasing property or hiring employees; sales and use tax exemptions and reimbursements are available to certified businesses engaged in qualified business activity for purchases made on or after the date the business is certified; and employment tax increment financing is available in the calendar year that the business is certified. Tax benefits are available to all businesses certified by the Commissioner, regardless of their form of ownership (subchapter “C” or “S” corporations, pass-through entity, or sole proprietorship). Tax benefits are available only if the business hires one qualified employee above its base level of employment in Maine within the first two calendar years. A business that remains certified and continues to have at least one qualified employee above its base level of employment may also be eligible for income and sales tax benefits related to the employment of partially-qualified Pine Tree Development Zone employees. If a previously certified business fails to hire one qualified employee within the first two calendar years, the approval of the economic development project will be terminated. Any qualified business so terminated may re-apply for Pine Tree Development Zone tax benefits.

2.
Pine Tree Development Zone classification; tier 1 locations.   Beginning January 1, 2009, the department shall classify the following units of local government on an annual basis as tier 1 locations:
A.
From January 1, 2009 to December 31, 2009, all units of local government; and
B.
Beginning January 1, 2010, a unit of local government that is contained in a county other than Cumberland County or York County, as well as a unit of local government that is contained in Cumberland County or York County with a municipal unemployment rate that is 15% higher than its labor market unemployment rate, based upon data published by the Department of Labor from the last completed calendar year.
A unit of local government that has been designated by the department as a participating municipality in the Pine Tree Development Zone program as of December 31, 2008 will be classified as a tier 1 location.
Property within a military redevelopment zone as long as the property is classified by the department no later than December 31, 2018.
3.
Pine Tree Development Zone classification; tier 2 locations.  Beginning January 1, 2010, the department shall classify the following units of local government on an annual basis as tier 2 locations:
 
A.
All units of local government contained in Cumberland County or York County that are not classified as tier 1 locations pursuant to Title 30-A, §5250-J.
4.
Transfer of Existing Property, Employees and Positions

A.
Maine Law [see 30-A M.R.S.A. §5250-J (3)(C-D)] provides that:

(1)
Pine Tree Development Zone tax benefits may not be used to encourage or facilitate the transfer of existing positions or property of a qualified business or any affiliated business to a qualified business activity from a nonqualified activity elsewhere in the State; and

(2)
Pine Tree Development Zone tax benefits may not be provided based upon any property, employees or positions transferred by the qualified business or any affiliated business to a qualified business activity from a nonqualified activity.


C.
Qualified Pine Tree Development Business Applications provide that:

(1)
Applications must be signed by an authorized official of the applicant business certifying that the applicant will not seek PTDZ tax benefits for any existing property, employees or positions transferred by the applicant business, or any affiliated business, to a qualified PTDZ business activity from a nonqualified activity.

D.
Adjustment of Tax Benefits to Account for Transferred Property, Employees and Positions:

PTDZ tax benefits are intended to reward only net new job creation and investments in Maine. Therefore, tax benefits may not be based on transferred property, employees, and positions.
(1)
Income Tax/Insurance Premiums Tax Credits. In the case of businesses that engage in both qualified and non-qualified business activities in this State, the tax credit is limited only to that portion attributable to the qualified business activity. The limitation is calculated by an apportionment fraction, the numerator of which is the property value plus the payroll for the taxable year which is attributed to the qualified business activity of the business and denominator of which is the statewide property value plus the payroll for the taxable year. See 36 MRSA sections 2529 and 5219-W.

The numerator of the apportionment fraction may not include transferred property, employees and positions. This ensures that the dollar values used to gauge the level of qualified business activity are determined by net new investment in the zone. Therefore, transferred employees and positions may not be reflected in the numerator of the payroll portion of the apportionment fraction, and the value of transferred property may not be reflected in the property portion of the apportionment fraction. The value of property that has been transferred physically to the zone may not be included in the numerator of the apportionment fraction. The value of property that has been sold or otherwise disposed of as part of the development project must be subtracted from the value of the property investments in the zone to determine the net new property value.

(2)
Sales Tax Exemptions/Reimbursements. In the case of businesses that engage in both qualified and non-qualified business activities in this State, the tax exemption/reimbursement is allowed only for sales primarily and directly related to the qualified business activity. See 36 M.R.S.A. sections 1760(87) and 2016.

The sales tax exemption is either disallowed or adjusted for purchases related to qualified business activity that is attributable to transferred property, employees or positions. If a particular purchase is used by qualified business activity that is comprised of transferred and non-transferred property, employees, or positions, the amount of the exemption must be reduced proportionately. The reduction may be calculated by an apportionment fraction, the numerator of which is the total of fully-qualified and partially-qualified employees and denominator of which is the total of all employees in the Pine Tree Development Zone. Excluded from this reduction requirement is the purchase of construction materials for the construction of a new building, or portion of a new building.

If the reduction provisions of this subsection do not fairly reflect the proper reduction of the sales tax exemption associated with the taxpayer's transferred property, employees or positions, the taxpayer may petition for, or the State Tax Assessor may require, the employment of another reasonable method to effectuate an equitable reduction of the sales tax exemption.
(3)
Employment Tax Increment Financing (ETIF). In the case of businesses that engage in both qualified and non-qualified business activities in this State, the ETIF reimbursement is limited only to that portion attributable to the qualified business activity. See 36 M.R.S.A. sections 6751-6761.
In order to receive an ETIF reimbursement each qualified economic development project must hire a minimum of 5 net new qualified employees and provide them an income and benefit package that complies with statutory standards. ETIF reimbursement eligibility is limited to only those positions held by fully-qualified Pine Tree Development Zone employees. Therefore a qualified business may not include any partially-qualified Pine Tree Development Zone employees when filing an annual ETIF reimbursement request. The ETIF reimbursement is equal to 80% of the withholding taxes withheld each year for which reimbursement is requested and attributed to those fully-qualified employees for a period of no more than 10 years. In no event may reimbursement be paid for years beginning after December 31, 2028.
§ 4 – Annual Reporting Requirements
Summary: This section establishes the reporting requirements for certified businesses conducting business activities within Pine Tree Development Zones.

1.
Certified Business Information Required

A certified Pine Tree Development Zone business shall submit information requested by the Department as part of the annual comprehensive economic development evaluation as defined by PL 2009 Chapter 337.
§ 5 – Termination

All Pine Tree Development Zone benefits are terminated on December 31, 2028.
STATUTORY AUTHORITY: 30-A M.R.S.A. §5250-J and §5250-M

EFFECTIVE DATE:
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