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BUREAU OF LABOR STANDARDS

Chapter 14:
RULES GOVERNING ALTERNATIVE METHODS OF PAYMENT OF OVERTIME FOR CERTAIN DRIVERS AND DRIVERS HELPERS

I.
Definitions.


As used in this chapter and in interpreting 26 MRSA §664, unless the context clearly requires otherwise, the following terms have the following meanings:

A.
"Alternate payment method" means a system of calculating a worker's pay based on a work unit that is other than hours worked.

B.
"Base rate of pay" means the amount of compensation paid per work unit in a workweek of forty hours or less.

C.
"Bureau" means the Bureau of Labor Standards within the Department of Labor.

D.
"Director" means the Director of the Bureau.

E.
"Overtime rate of pay" means the amount of compensation paid per work unit worked within the state of Maine during hours in excess of forty hours per workweek.

F.
"Pay period" means a fixed and regularly reoccurring period established in accordance with 26 MRSA §621-A.

G.
"Representative time period" means a period of twenty-six consecutive weeks used in the determination of a uniform rate of pay.

H.
"Uniform rate of pay" means the amount of compensation paid per work unit calculated to include both the base rate and compensation for work performed within the state of Maine during hours in excess of forty per workweek.

I.
"Workday" means a fixed and regularly reoccurring period of twenty-four hours that may begin at any hour of a calendar day and must begin on the same time each calendar day.

J.
"Worker" means a driver or driver's helper subject to the provisions of 49 United States Code, Section 31502 where an exception is claimed under 26 MRSA §664, sub-§3, ¶H.

K.
"Workweek" means a fixed and regularly reoccurring period of 168 hours or seven consecutive workdays that may begin on any day of the week and any hour of the day. A workweek need not coincide with a calendar week.

L.
"Work unit" means a measure of work used as a basis of calculating a worker's pay, such as hours worked, miles driven, loads handled.

II.
Overtime pay required.

A.
An employer that employs workers as defined in these rules must pay time and one-half for all time worked in the state beyond forty hours, except that the employer may exempt themselves from this requirement by establishing an alternative payment method in accordance with these rules.

B.
Where a worker receives more than one base rate of pay, depending upon the types of work being performed, the rate that is paid for hours worked in excess of forty hours per week within the state, must be at least the overtime rate of pay for the type of work performed during most hours worked in that pay period. 

C.
Payment of additional compensation, such as bonuses or incentives based on work performance does not mandate a change in the existing uniform rate of pay. Any such payments that fall within a representative time period must be included in the base rate used in calculating a uniform rate of pay.

III.
Alternative payment methods.

A.
Employers may exempt themselves from the overtime provisions of 26 MRSA §664, sub-§3, ¶H if the workers to be exempted are paid on a basis other than hourly and where the base pay is adjusted to a uniform rate reasonably equivalent to the overtime requirements of 26 MRSA §664.

B.
Prior to instituting an alternate payment method, the employer must give notice to the affected worker(s) stating the uniform rate of pay, and the dates on which that rate begins and ends. A uniform rate of pay is valid for no more than two years beyond the end of the representative time period.

C.
In using a formula to determine a uniform rate of pay, the data used in that calculation must reflect the actual number of hours and work units accomplished during the representative time period by the worker(s) to be covered under the uniform rate, or by a group of workers performing the same type of work.


D.
An employer shall use the following formula to substantiate, to the satisfaction of the bureau, any deviation from payment on an hourly basis.



1.
Establish the work unit (i. e. miles, loads, etc.), the base rate of pay, and the overtime rate of pay.




a.
The base rate of pay must result in compensation that is no less than the minimum wage as set in 26 MRSA §664.




b.
The overtime rate of pay must be at least one and one-half times the base rate of pay.



2.
Calculate the average number of work units accomplished per hour.



3.
Calculate the base pay by multiplying the average number of work units per hour by 40 hours and then multiplying the result by the base rate of pay.



4.
Calculate the overtime pay by multiplying the average number of work units per hour by the average number of hours worked within Maine beyond 40 hours and then multiplying the result by the overtime rate of pay.



5.
Calculate the uniform rate of pay by adding the result of step 3 to the result of step 4 and then dividing that sum by the average work units per week.



Example: During the representative period, a driver completes twenty trips. On average, each trip is 230 miles long and takes 4 1/2 hours to complete.



1.
The work unit is miles, the base rate of pay is $0.20 per mile, and the overtime rate of pay is $0.30 per mile.



2.
The driver averages 2,300 miles per week which is divided by the average of 45 hours per week, so the average number of work units per hour is 51.1 miles.



3.
The base weekly pay is 51.1 miles per hour times the base rate of pay times 40 hours, resulting in $408.80.



4.
The overtime pay is 51.1 miles per hour times the overtime rate of pay times 5 hours, resulting in $76.65.



5.
Adding the result of steps 3 and 4 ($485.45) and dividing by the average miles driven per week (2,300) results in a uniform rate of $0.21.1 per mile.

IV.
Records


A.
The bureau may evaluate alternate rates of pay and the formulas used by employers in order to determine whether the uniform rate of pay established results in the worker(s) receiving compensation reasonably equivalent to one and one-half the base rate of pay for actual hours worked in Maine in excess of forty hours per week.


B.
In addition to any records elsewhere required, an employer establishing a uniform rate under these rules must maintain all records necessary to substantiate the establishment of the uniform rate of pay.


C.
Records must be maintained for three years.

V.
Petitions for exception


A.
An employer who, due to the peculiar circumstances under which that employer operates, desires the authority to maintain records in a manner other than that which is required under this regulation, or to be relieved of preserving certain records for the period specified in these rules, may submit a written petition to the director of the Bureau setting forth the authority sought and the reasons therefor.


B.
If, on review of the petition and after completion of any investigation, the director finds that the authority requested, if granted, will not hamper or interfere with the enforcement of the provisions of these rules or any associated laws, the director may grant such authority subject to any conditions the director may place on the employer. The director must give the employer prompt notice of the approval or denial of any petition


C.
Any authority granted is subject to revocation for failure to comply with any conditions set by the director in granting the petition. Where the director seeks such revocation, the director must notify the employer in writing of the facts upon which the action is based and afford the employer an opportunity to demonstrate or achieve compliance.


D.
The submission of a petition or any delay of the director in acting on the petition does not relieve the employer of any obligation to comply with these rules and any associated laws.
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