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SECTION 11: ADULT PROTECTIVE SERVICES: GENERAL INFORMATION
11.01
DEFINITIONS
Statutory definitions are indicated by an *.
(*1)
Abuse is the infliction of injury, unreasonable confinement, intimidation or cruel punishment that causes or is likely to cause physical harm or pain or mental anguish; sexual abuse or exploitation; or the intentional, knowing or reckless deprivation of essential needs. Abuse includes acts and omissions.
(*2)
An adult is any person who has attained the age of 18 years or who is a legally emancipated minor.
(3)
Case management is the implementation of a case plan by which service delivery, coordination and agency follow-up are provided in order to give protective services to adults.
(4)
Case management services defined by MaineCare Policy 13.01 (10-144 CMR Ch. 101(11)§13.01) include intake/investigation/reassessment, plan of care development, coordination/advocacy, monitoring and evaluation.
(5)
A case plan is the result of an investigation or reassessment. It consists of realistic objectives stated in terms of measurable outcomes.
(6)
Case reassessment is an assessment to review capacity, dependency, and danger or substantial risk of danger; the need for services; medical and financial information; an evaluation of findings; and the development of a revised case plan.
(7)
Case recording is the documentation of casework activities, including investigation and case reassessment.
(*8)
Commissioner is the Commissioner of the Department of Health and Human Services.
(9)
A Conservator is a person who is appointed by a Probate court to manage the financial affairs of a protected person, pursuant to the Maine Probate Code, 18-A M.R.S.A. Article V, Part 4.
(10)
Danger is a situation or condition of abuse, neglect or exploitation, as defined in 22 M.R.S.A. §3472, or the inability to give informed consent when there is no responsible substitute decision-maker.
(*11)
Department is the Department of Health and Human Services (DHHS.)
(*12)
A Dependent adult is an adult who has a physical or mental condition that substantially impairs the adult's ability to adequately provide for that adult's daily needs. "Dependent adult" includes, but is not limited to, any of the following:
(a)
A resident of a nursing home licensed or required to be licensed under 22 M.R.S.A. §1817;
(b)
A resident of a facility providing assisted living services licensed or required to be licensed pursuant to 22 M.R.S.A. §7801; or
(c)
A person considered a dependent person under 17-A M.R.S.A. §555.
(13)
A Diligent Search is a planned effort to locate an individual.
(14)
An Emergency under the Adult Protective Services Act (22 M.R.S.A. §§ 3470-93) is a situation where:
(a)
The incapacitated or dependent adult is in immediate risk of serious harm;
(b)
The incapacitated or dependent adult is unable to consent to services which will diminish or eliminate the risk; and
(c)
There is no person legally authorized to consent to emergency services.
(See OES Policy Manual Section 15 for Temporary Guardianship definition/proceedings.)
(*15)
Emergency services are those services necessary to remove from serious harm.
(*16)
Exploitation is the illegal or improper use of an incapacitated or dependent adult or that adult’s resources for another’s profit or advantage.
(17)
A Finding is a determination made at the completion of an investigation/case reassessment regarding capacity, dependency, danger and substantial risk of danger (definition #10), based on facts gathered.
(18)
A Guardian is a person who is appointed by a Probate court pursuant to the Maine Probate Code, 18-A M.R.S.A, Article V, Part 3 to be responsible for the care of their ward and who has limited authority over the estate of the ward when no conservator has been appointed.
(*19)
An Incapacitated adult is any adult who is impaired by reason of mental illness, mental deficiency, physical illness or disability to the extent that the individual lacks sufficient understanding or capacity to make or communicate responsible decisions concerning that individual’s person, or to the extent the adult cannot effectively manage or apply that individual’s estate to necessary ends. (APS Act, 22 M.R.S.A. §3472 [10])

“Incapacitated person” means any person who is impaired by reason of mental illness, mental deficiency, physical illness or disability, chronic use of drugs, chronic intoxication, or other cause except minority to the extent that he lacks sufficient understanding or capacity to make or communicate responsible decisions concerning his person. (Probate Code, 18-A M.R.S.A. §5-101 [1])
(20)
Informed consent is a decision made with all relevant information about the issue, with an understanding of the consequences of a decision, and in the absence of duress.
(21)
Intake is the process of collecting facts from a reporter and gathering other readily available information to determine whether the problem(s) presented is appropriate for case assignment.
(22)
Investigation is an assessment to determine capacity, dependency, and danger or substantial risk of danger, including the ability to give informed consent. An investigation results in findings, identification of service needs, and development of a case plan.
(23)
Mandatory Reporting requires persons, while acting in their professional capacity and other individuals as identified in 22 M.R.S.A. §3477, to immediately report when the person has reasonable cause to suspect that an incapacitated or dependent adult has been or is at substantial risk of abuse, neglect, or exploitation
(*24)
Neglect is a threat to an adult’s health or welfare by physical or mental injury or impairment, deprivation of essential needs or lack of protection from these.
(*25)
Optional Reporting allows any person to make a report when that person has reasonable cause to suspect an incapacitated or dependent adult has been or is at substantial risk of abuse, neglect or exploitation.
(*26)
A Protected person is a person for whom a conservator has been appointed or other protective order has been made.
(27)
A Protective Order under the Probate Code is an order issued as a result of a protective proceeding, including but not limited to conservatorship pursuant to 18-A M.R.S.A. §5‑401, protective arrangement or single transaction authority pursuant to 18-A M.R.S.A §5-409, temporary conservatorship pursuant to 18-A M.R.S.A. §408-A or an interim order pursuant to 18-A M.R.S.A §5-416. A Protective Order under Domestic Violence statutes allows family and household members who are victims of abuse to obtain protection against further abuse.
(*28)
A Protective Proceeding is a probate proceeding to determine that an individual cannot effectively manage or apply his or her estate to necessary ends, either because the individual lacks the ability or is otherwise inconvenienced, and to secure administration of his or her estate by a conservator or other appropriate relief.
(*29)
Protective Services are services that separate incapacitated or dependent adults from danger or risk of danger. Protective services include, but are not limited to, social, medical and psychiatric services necessary to preserve the incapacitated or dependent adult’s rights and resources and to maintain the adult’s physical and mental well-being. Protective services may include seeking guardianship or a protective order under 18-A M.R.S.A, Article 5.
(30)
A Referral is a request for protective services or a report by any person who knows or has reasonable cause to suspect that an incapacitated or dependent adult has been or is at substantial risk of abuse, neglect or exploitation.
(31)
Self-neglect is neglect that is the result of an incapacitated or dependent adult’s own actions or inability to provide or obtain services necessary for that adult’s care or support.
(*32)
Serious harm is:
(a)
Serious physical injury or impairment;
(b)
Serious mental injury or impairment which now or in the future is likely to be evidenced by serious mental, behavioral or personality disorder, including, but not limited to, severe anxiety, depression or withdrawal, untoward aggressive behavior or similar serious dysfunctional behavior; or
(c)
Sexual abuse or exploitation.
(d)
Serious waste or dissipation of resources.
(*33)
Sexual abuse or exploitation is contact or interaction of a sexual nature involving an incapacitated or dependent adult without that adult’s informed consent.
(34)
Substantial Risk is a situation or condition where it is more likely than not that danger (definition #10) will occur.
(*35)
Temporary Guardianship or Conservatorship is a probate appointment made by the court in order to prevent serious, immediate and irreparable harm to the health or financial interests of an allegedly incapacitated adult.(Probate Code 18-A M.R.S.A.§§ 310-A and 5-408-A.
(*36)
A Ward is a person for whom a guardian has been appointed.
11.02
CONFIDENTIALITY AND DISCLOSURE
(A)
Confidentiality. 22 M.R.S.A §3474 makes Office of Elder Services (OES) records confidential, and includes information or records obtained by subpoena.
(B)
Disclosure of Confidential Information.
(1)
OES Records. Disclosure of relevant information to persons identified in 22 M.R.S.A §3474(2) is optional; disclosure of relevant information to persons identified in 22 M.R.S.A §3474(3) is mandatory.
(2)
Records of Other Persons or Agencies.
(a)
Records created by other persons or agencies that are included in OES records can only be disclosed in accordance with the terms of the release or within the terms of applicable statutes.
(b)
Evaluations and reports prepared at the direction of OES can be disclosed in accordance with 22 M.R.S.A §3474.
(3)
Disclosure Pursuant to Authorization.
(a)
Upon receipt of a written request by someone named in a record, OES has discretion to release information in the record that pertains to the individual who made the written request on their own behalf. Any released information cannot reveal confidential information about other persons, unless otherwise authorized by law.
(b)
If the person signing the release purports to be acting on behalf of another, e.g. a guardian or power of attorney, the requesting party must also provide a copy of the relevant documents.
(4)
Disclosure Regarding Public Wards or Protected Persons. When OES is appointed as a person’s public guardian or conservator, it has the authority and discretion to authorize disclosure of relevant information in its records, within the scope of its legal appointment, and in the same manner as the individual person, had that person been able to exercise that authority. In fulfilling its responsibilities, the OES will make reasonable efforts to maintain the person’s privacy to the maximum extent possible.
(5)
Protected Information. Protected information is relevant information that may not be disclosed to the requesting party under the terms of 22 M.R.S.A. §3474 or other applicable law without appropriate authorization or court order. Such information includes but is not limited to:
(a)
Names of reporters who have requested confidentiality;
(b)
Work products between OES staff and their attorney; and
(c)
Non-conviction data.
11.03
INTAKE AND AFTER HOURS EMERGENCY SERVICES
(A)
Information Gathering. Referrals will be received by DHHS staff assigned to do intake or by Adult and Children’s Emergency Services (ACES) staff. Information will be gathered from the reporter and others regarding the adult’s capacity, dependency, and danger or substantial risk of danger. All referrals shall be recorded in the OES’ Maine Adult Protective Services Information System (MAPSIS.)
(B)
Confidentiality. Any information, including the nature and extent of investigation findings, may be shared with referral sources and collateral contacts only to the extent provided by the Adult Protective Services Act, 22 M.R.S.A §3474.
11.04
DILIGENT SEARCH
(A)
Purpose. OES staff may need to make diligent search efforts in order to locate a new referral, a client who has moved, a private guardian or conservator, a relative, or a public ward.
(B)
Law Enforcement Notification. Immediate law enforcement notification must be made upon determining a public ward is missing and is believed to be in danger.
(C)
Documentation. All diligent search efforts shall be documented in the case record.
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