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Arbitrator Reduces Termination to Six Month Suspension for
Violation of Email & Harassment Policies

In this case, an employee was
terminated after he sent, via e-
mail, 7 attachments with pho-
tos and cartoons of a sexual
nature over a three-month
period to his supervisor and to
various co-workers. The arbi-
trator concluded that discharge
was too harsh a penalty, in-
stead ordering a six-month
suspension.

The Grievant was employed by
the State for four years. He had
an unblemished disciplinary
record prior to the discovery of
the sexual e-mails. The supervi-
sor had taken no prior action
to address the content of these
e-mails with the Grievant. The
Department argued that it has
a “zero tolerance policy” for
this conduct. The arbitrator
did not accept the argument,
however, because neither the

State Did Not

The Maine Labor Relations
Board (MLRB) has determined
that the State did not violate
the State Employees Labor
Relations Act (SELRA) as al-
leged in two complaints filed
by the American Federation of
State County and Municipal
Employees (AFSCME).

At issue in the complaints that

written policy on harassment
avoidance nor the policy gov-
erning email usage stated that
violations resulted in automatic
termination. Similarly, the
policies did not state that they
were zero-tolerance policies.
Likewise, no employees were
told that they would be auto-
matically terminated for violat-
ing these policies. In addition,
the contract only identifies
physical abuse as warranting
automatic termination. Finally,
the Department’s past practice
did not reflect a zero-tolerance

policy.

The arbitrator found that ““it is
rational that the state institutes
severe penalties to protect it-
self from liability” regarding
employee behavior that can
create legal liability for the
state. The arbitrator held that

went to hearing before the
MLRB in January 2004, was
Governor John Baldacci’s leg-
islative proposal in January
2003 to freeze all merit in-
creases effective July 1, 2003,
including the advancement to a
new pay step created in the
2002-2003 AFSCME contract
that would expire on June 30,

because  Grievant’s  actions
constituted a “lesser offense”
than the legal definition of
sexual harassment, progressive
discipline is required.

The arbitrator suspended the
Grievant for six months, not-
ing that Grievant’s supervisor
was participating in the same
conduct and the Grievant’s
office culture mitigated this
conduct. Other mitigating fac-
tors included Grievant’s lack of
prior discipline, good to out-
standing performance evalua-
tions, and Grievant’s acknowl-
edging his conduct. The arbi-
trator concluded that there was
no evidence that Grievant was
untrustworthy or unable to be
rehabilitated through progres-
sive discipline starting at a
lower level than termination.

Violate Law By Freezing Merits

2003. AFSCME also com-
plained about certain conduct
on the part of Kenneth Walo,
Director of Employee Rela-
tions, during subsequent nego-
tiations for a successor agree-
ment. The Labor Board re-
jected all of AFSCME’s con-
tentions and dismissed the
complaints.
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m Employee Grievances—What Do I Do? E‘E

Okay, so you’ve got a grievance. Now what? First, you may want
to think of a grievance as just one means by which an employee
can let you know that there’s some kind of problem that needs to
be addressed. Second, look it over from the most objective pet-
spective you can find. A grievance
can present you with the rare oppor-
tunity of looking at work situations
from the employee’s point of view
and getting a better idea about
what’s happening out there in the ..
trenches. Next, take a minute to

figure out your options. The two
most obvious options are: 1) grant
the requested remedy or 2) deny it.
But what about a third option ... the
option of settlement. You may not
have thought about settlement at
your level before, but it is often a
very good option for all parties concerned. Usually, a settlement
is a compromise — where neither party gets everything s/he
wants. So, if you won’t get everything you want, then why would
you want to try to settle a grievancer Well, there are several rea-
sons. One reason might be that your case is not so great; if it
goes all the way to arbitration, you might just lose. Another rea-

Quick Tips for Deciding on Discipline

son might be that even if you could win at arbitration, the issue
is so small that it wouldn’t be worth the time, money, and dis-
ruption of arbitration. Another reason might be that even
though your case is rock-solid, it will cost more — both in
monetary terms and in terms of
promoting good employee relations
— to go to arbitration and win than

.

it would to settle it now. Or per-
haps you have a case where you
don’t want to establish precedent.
You can settle the case with non-
precedent-setting language. These
are just a few reasons why you may
want to work to settle the grievance
at your level. Whether you ulti-
mately choose to settle or not,
though, it is always an option you
should consider. Examining all your
possible options gives you a better look at the big picture and
prepares you for the next step in the grievance process. Don’t
forget: BOER staff are always available to help you think
through your options; don’t hesitate
to call if you have questions or con-

“The purpose of pro-
gressive discipline is
NOT to punish an em-
ployee for the sake of
punishment alone.
Rather, the purpose is
to make clear to an em-

cerns.

Got a situation where you
know you need to impose dis-
cipline but don’t know what
would be the proper amount?
Well, here are a few factors to
consider when deciding on
how severe the discipline
should be. 1) The seriousness
of the conduct. How severe is
the misconduct ot infraction?
Does the misconduct tise to
the level of a violation of the
law? Seriousness is a primary
factor to consider when impos-
ing discipline. 2) Time span.
Has the employee had other
discipline problems in the past?
Considering how often, over
how long a time span, an em-
ployee has been disciplined will
give you a better idea about
what level of discipline will
help the employee understand
that the conduct is unaccept-

able. Moreover, it will help you
decide what level of discipline
will provide the employee with
the motivation to correct the
behavior. 3) Work history. How
long has the employee worked

for the organization and what has

been the quality of his/her pet-
formance? An employee’s work
history often gives you a good
idea about what level of disci-
pline will accomplish the dual
purposes of discipline. A good
work history, in and of itself,
tends to suggest a commitment
on the employee’s part to work
within the rules and conform to
certain standards of conduct.
This demonstrated commitment,
in turn, tends to suggest that
“less is more” for such an em-
ployee. 4) Notice. Did the em-
ployee know of the possible or
probable disciplinary conse-

quences of his conduct? Exam-
ple: an employee has reported 20
minutes late for wotk on five
separate occasions over the last
month but has received no feed-
back from his/her supetvisor
about it. This employee arguably

does not know that repeated tardi-
ness may subject him/her to disci-

plinary action. 5) Consistency in
discipline practices. How have
similar infractions been dealt with
in the past within the department?
The way other employees who
engage in similar misconduct are
treated by managers is a critical
factor in analyzing discipline. The
reason is because inconsistent
application prevents the employee
from making the connection be-
tween the conduct and the disci-
pline. This list is by no means
exhaustive, but the next time you

ployee that his or her
behavior is not accept-
able, and to provide that
employee with an op-
portunity to adjust that
behavior accordingly.
The discipline imposed
should be the minimum
level that is necessary to
achieve this goal.”

— Philip J. Dunn

Arbitrator

find yourself having to
impose discipline and
you’re not sure of the ap-
propriate level, look over
this list. It may help you to
more effectively accom-
plish the true purposes of
discipline.
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As most of you know, the Bu-
reau of Employee Relations is
the place to turn when you’ve
got questions about the collec-
tive bargaining agreements,
grievances, past arbitration
decisions, and various issues
that may be decided in arbitra-
tion decisions. It is also a good
place to start looking for an-
swers to other questions as
well. In an effort to reach as
many of you as possible, we’ve
reprinted and summatized
some of the questions and
answers we’ve received over
the last few months.

Question: How many EAP
visits does an employee get,
where is that in writing, do
they get administrative leave
and if so, why?

First of all, employees seeking
assistance from the Employee
Assistance Program (EAP)
have the choice of using ad-
ministrative leave for such
appointments. If the employee
chooses to use administrative
leave when s/he goes to an
EAP appointment, then the
department can seek confirma-
tion that s/he did, in fact, at-
tend the appointment. The
employee also has the option,
however, of using sick or vaca-
tion time, in which case, the
Department should not seek
confirmation (absent some
specific reason for doing so).
The option of administrative
leave for EAP attendance is
statutory. Title 5, Ch. 71, §957,
3 provides, “Employee partici-
pation in [EAP] is volun-

tary. Employees who wish to
consult with a program coun-
selor must be granted adminis-

Got Questions? Ask BOER

trative leave without loss of
pay or benefits. Employees
may use authorized accumu-
lated leave, or leave without
pay, for assistance by an out-
side resource.” As far as the
number of visits, the provider
contract covers “up to eight
visits” if necessary, in the judg-
ment of the EAP clinician.
Eight visits is not the usual
number. In 2003 the average
number of visits for new cli-
ents was four. Annually about
2/3 of the caseload is resolved
at the EAP level with most of
the remaining 1/3 the result of
outpatient referrals.

Question: Can a confiden-
tial employee who is collect-
Ing the 2/3 disability benefit
augment the 2/3 pay with
vacation, thereby retaining
full pay?

Thanks to Phil Schlegel at
BHR, we know the answer is
“No.” The 2/3 disability can-
not be augmented with vaca-
tion. The Legislature was very
specific about the circum-
stances under which a confi-
dential employee is paid this
benefit and the benefit does
not affirmatively provide that
an employee may use other
forms of compensation (in this
case vacation) to “piggy-back”
on the benefit. The law very
clearly establishes that a confi-
dential employee utilizing the
2/3 disability benefit accrmes
time and benefits while collect-
ing the 2/3 disability benefit.
In other words, he or she is in
pay status (albeit at 2/3 pay)
and is being treated as though
he or she was working full
time. (P&S Laws 1989, Ch. 86,
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Part C, Sec. 5, Sub-section 4.)
An employee cannot be in pay
status and on vacation at the
same time.

Question: I have an obliga-
tion under the contract to
provide contract books to
new employees, but 'm all
out of the. here do I get
some more books?

To replenish your supply of
contract books for employees,
you should contact the union
office. Any of you who have
visited the BOER office may
have noticed that BOER has
contract books at our office.
These contracts are for distri-
bution to supetvisors, how-
ever.

Question: How carved in
stone is the “80% of the
time” requirement in order
to get the eye care reim-
bursement? Does it make
any difference if a person
has to work on a machine
with a video monitor (not a
computer)?

The contract says "at least"
80% of their time. Conse-

quently, anything less than that

means they are not qualified
for the reimbursement. How-
ever, it does not matter what
type of monitor / terminal/
screen they are viewing.

Question: When an em-
ployee moves to another
position that is in the same
pay range but not the same
classification, is that a
“transfer” under the con-
tract? Yes. Under the Civil

Service Rules, the definition of
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Question: who is required to

keep track of employees who

are suppose to either join the

Union or pay the service fee?
Is the Union going to contact
us and/or the employee when
they are suppose to start pay-

ing?

MSEA keeps track of whether
employees are paying the service
fee. If they think they have
someone who is supposed to be
paying the service fee but is not,
MSEA will provide the State
with written notification. Should
you receive such a notification
from MSEA, you should contact
BOER as soon thereafter as pos-
sible as BOER will assist you in
conducting the investigation.
Employees can pay their service
fees directly to MSEA if they
wish, so the State doesn't neces-
satily have any knowledge or
involvement in their service fee
payments. And don’t forget: we
are obligated to give new em-
ployees the service fee notices

upon their hire.
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BOER Mission Statement

The Burean of Employee Relations is by law the Governor’s desig-
nee to carry ont the employer functions of the State under the State
Employees Labor Relations Act (“SELRA”). _Accordingly, the
Bureau is responsible for all matters concerning the collective bar-
gaining process and for the development and implementation of
employee relations policies for all departments and agencies within
the Excecutive Branch of State Government. Specifically, BOER
has the following responsibilities: to develop and execute enployee
relations policies, objectives, and strategies; conduct negotiations
with the designated employee bargaining agents; administer and
interpret collective bargaining agreements; represent the State in all
legal proceedings that emanate from the collective bargaining proc-
essy coordinate the compilation of data necessary to the collective
bargaining process; coordinate the State’s approach to all instances
of negotiating, mediation, fact-finding, arbitration, and provide
necessary technical adpice and training to State agencies for inple-

mentation and administration of collective bargaining agreements.

Eligible for O/T Under FLSA Does Not

BOER STAFF
Kenneth Walo Director
Joyce Oreskovich  Chief Counsel
Bonnie Stratton Administrative
Assistant
Sandy Carraher Attorney
Sharon Miller Attorney

Breena Whitcomb  Labor Relations
Specialist
Cindy Montgomery Labor Relations

Specialist

287-4453
287-4455

287-4447

287-4454

287-4450

287-4451

287-4428

Equal Eligible for O/ T Under the Contract

The Grievant and other Infor-
mation Support Specialist IIs
are eligible for overtime after
40 hours of actual work pursu-
ant to the Fair Labor Stan-
dards Act (FLSA). In this
grievance they sought to be
paid standby and call-out un-
der the collective bargaining
agreement. The State took the
position that they (and all em-
ployees over Range 21 eligible
for overtime under the FLSA)
were not eligible for overtime
under the contract, and thus
not eligible for call-out and
standby.

The arbitrator agreed with the
State. While he found that the
language of the contract itself
was “ambiguous” on the issue,
he found that the bargaining
history and the past practice
by the State, as well as the
Union’s acceptance of that
practice, demonstrated that

“employees whose overtime
eligibility derives solely from
the FLSA are not entitled to
the contractual benefits of call-
out and standby pay.”

This case has significance for
all employees eligible for over-
time purely because of the
FLSA. It should remind all
DPOs that they need to
closely monitor how they are
paying employees similarly
situated to the grievants. Ad-
ditionally you are reminded
that such employees must be
paid time and one-half for all
hours worked after forty (not
8 hours in a day). The Bureau
of Employee Relations and the
MSEA have recently reached
an agreement that permits
these employees to accrue
compensatory time 7 lieu of

premium pay.



