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March 28, 2007
Honorable Philip Bartlett, Senate Chair

Honorable Lawrence Bliss, House Chair

Joint Standing Committee on Utilities and Energy

Augusta, Maine 04333

Re:
LD 969, Resolve Regarding Legislative Review of Chapter 316, Long Term Contracting and Resource Adequacy, A Major Substantive Rule of the Public Utilities Commission

Dear Senator Bartlett and Representative Bliss:


The Commission supports LD 969, a Resolve that authorizes the final adoption of the Commission’s long-term contracting and resource adequacy rule (Chapter 316). 

I.
Background


During last year’s session, the Legislature enacted an Act to Enhance Maine’s Energy Independence and Security (Act).  P.L. 2005, ch. 677.  Part C of the Act (codified at 35-A M.R.S.A. §§ 3210-C, 3210-D) authorizes the Commission to direct large investor-owned transmission and distribution utilities
 (T&D Utilities) to enter into long-term contracts for capacity resources and associated energy, and directs the Commission to establish an electric resource adequacy plan to ensure grid reliability and the availability of electricity to consumers at the lowest cost.  The Act requires the Commission to implement the long-term contracting section and establish the resource adequacy plan through the adoption of major substantive rules. 
II.
Long-Term Contracting 


Consistent with the requirements of the Act, the Commission conducted a rulemaking process and, on January 2, 2007, issued its Order adopting the provisional rule, Order Provisionally Adopting Rule and Statement of Factual and Policy Basis, Docket No. 2006-557 (Jan. 2, 2007).  As stated in the overview section of the Order, the Commission does not view the enactment of the Act as a fundamental shift away from industry restructuring, but rather as a potential means to limit the cost impact of the ISO-NE’s recently adopted capacity requirements and to ensure the existence of adequate capacity to maintain grid reliability.  The Commission therefore took a cautious approach in drafting the implementing rules so as not to unnecessarily disrupt the operation of the competitive market and to minimize the risk of creating new stranded costs.  


Consistent with the Commission’s cautious implementing approach, the provisional rule does not contemplate use of the contracting authority to speculate on the capacity or energy markets through attempts to “time” or predict the markets in that we will not know with sufficient certainty (at least in most cases) whether any particular contract priced at the then prevailing market will turn out to be “low cost.”  Such a course of action contains the inherent risk of creating new stranded costs if our decisions turn out to be wrong in hindsight.  Thus, the provisional rules contemplate use of the long-term contracting authority primarily to leverage purchases at significant discounts off of expected market prices in return for long-term commitments from a creditworthy counterparty (i.e. a utility).  This type of long-term commitment can be very valuable to a developer or owner of generation resources and such a developer or owner may be willing to offer capacity and associated energy at a significant discount off of the prevailing market prices in return for a secure long-term contract.  In addition, the provisional rule would allow for long-term contracts in two other circumstances: (1) to facilitate the development or continued operation of new capacity resources when doing so would be sufficiently likely to reduce capacity requirement costs for Maine ratepayers and (2) to address a local grid reliability problem in the least cost manner.  

III.
Electric Resource Adequacy Plan

Consistent with our view regarding the long-term contracting provisions of the Act, the Commission does not view the “resource plan” section of the Act to be a significant reversal of the competitive goals of the Restructuring Act or a direction to return to integrated resources planning.  Thus, the provisional rule does not contemplate the Commission independently engaging in the process of long-term load forecasting and resource optimization modeling.  Such a process would be resource intensive, involve forecasts of load and resources through New England and Atlantic Canada, would be difficult to implement, and would unnecessarily duplicate the similar efforts of the ISO-NE, Northern Maine Independent System Administrator (NMISA) and the New Brunswick System Operator (NBSO).
   

Instead, the provisional rule envisions a more practical approach of building upon the planning efforts of the ISO-NE, NMISA, NBSO, T&D utilities and other appropriate entities to periodically produce a “Maine Electric Resource Adequacy Report and Plan.”  As specified in the provisional rule, the Report and Plan would be produced at least every two years and would contain: an assessment of bulk level grid reliability; an identification of the amount; type and location of necessary generation; transmission and demand-side resources; and Commission action or recommended legislation to facilitate the development or maintenance of necessary infrastructure.  In particular, the Report and Plan would identify the State’s capacity resource and transmission needs over a future time horizon and the type of resources (e.g., installed capacity, localized operating reserves, renewable capacity, demand-side resources) to meet the needs. The Report and Plan would also include the steps that can be taken to implement the plan, including use of the long-term contracting authority under the Act, requiring utilities to construct or facilitate the development of necessary infrastructure, and Commission participation in proceedings of other agencies as a resource for information on the need for capacity and transmission resources.  Finally, the provisional rule requires the Commission to seek public input in the development of the Plan and requires T&D utilities to submit reports on service territory bulk level reliability.
 

IV.
LD 268


LD 268, An Act Regarding Long-Term Contracting Authority of the Public Utilities Commission, contains amendments to the long-term contracting provisions of the Act.  These amendments attempt to clarify and improve the operation of the long-term contracting requirements and procedures.  To the extent that any amendments to the Act are adopted that are inconsistent with provisional rule, the Commission requests that the Resolve authorizing adoption of the rule direct the Commission to make conforming changes to the rule.  

V.
Major Substantive Rule Requirements
Title 5, section 8072 requires that the Committee consider eight requirements in its review of a major substantive rule.  We discuss each below.
· Whether the agency has exceeded the scope of its statutory authority in approving the rule. The Commission has provisionally adopted Chapter 316 pursuant to P.L. 2005, ch. 677. 
· Whether the rule is in conformity with the legislative intent of the statute the rule is intended to implement.  The rule conforms to the intent of the Act by establishing standards and procedures for long-term contracting and a resource adequacy plan.
· Whether the rule conflicts with any other provision of law or rule. No such conflict exists.
· Whether the rule is necessary to fully accomplish the objectives of the statute.  The rule is necessary to implement the Act and is explicitly required by the Act.
· Whether the rule is reasonable, especially as it affects the convenience of the general public or of persons particularly affected by it.  The rule does not conflict with this requirement.
· Whether the rule could be made less complex or more readily understandable for the general public.  The rule will be understandable to utilities and potential supplier of capacity resources.  
· Whether the rule was proposed in compliance with the requirements of this chapter and with requirements imposed by any other provision of law.  As described in the Commission’s Order, the rulemaking was conducted in compliance with the requirements in Title 5.
·  For a rule that is reasonably expected to result in significant reduction in property values, certain requirements exist.  The rule will not result in a reduction in property values.
Sincerely,

Marjorie R. McLaughlin

Legislative Liaison

cc.
Members of the Utilities and Energy Committee







Sincerely,







Chris Simpson







Legislative Liaison
cc:
Members of the Utilities and Energy Committee

Lucia Nixon, Legislative Analyst

� Central Maine Power Company and Bangor Hydro-Electric Company are the two utilities that meet the statutory definition of large investor-owned transmission and distribution utility (utilities serving more than 50,000 customers).  35-A M.R.S.A. § 3201(12).  





� For example, the New England states participate in a comprehensive regional resource adequacy process, referred to as the Regional System Plan, through a stakeholder process managed by the ISO-NE. 





� The Commission notes that, unlike several states in the region, Maine currently has an excess of generating capacity and this situation is expected to persist into the future.  As a result, the Resource Plan developed pursuant to the provisional rule over the next several years may identify little, if any, necessary generating capacity additions to ensure grid reliability or minimize the costs of federal capacity requirements.
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