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March 27, 2007
Honorable Philip Bartlett, Senate Chair

Honorable Lawrence Bliss, House Chair

Joint Standing Committee on Utilities and Energy

Augusta, Maine 04333


Re:
LD 420, An Act Providing for Regulation of the Cable Television 

Industry by the Public Utilities Commission
Dear Senator Bartlett and Representative Bliss:

The Public Utilities Commission (Commission) takes a position neither for nor against LD 420, An Act Providing for Regulation of the Cable Television Industry by the Public Utilities Commission.  LD 420 has five sections.  Section 1 of the bill would require the Commission to “regulate basic service tier rates and service provided by any cable system that is not subject to effective competition.”  Section 2 of LD 420 would establish requirements regarding notice, hearing and responses to complaints relating to a cable television system (CTV) operator’s proposed increase in a rate or change to a service or product. 

Section 3 of LD 420 would create a complaint process under which customers could petition the Commission to review the reasonableness of the proposed increase or change.  Section 4 of the bill would give the Commission the authority to adopt rules to implement the other section of the bill.  Finally, section 5 of LD 420 would create a Cable Regulation Reimbursement Fund to fund costs incurred by the Commission and municipalities in regulating CTV operators.  

LD 420 raises issues that this Committee has wrestled with for several years.  LD 420 is substantially the same as LD 222 that was introduced in the 121st, 1st Regular Session and LD 205, which was introduced in the 122nd, 1st Regular Session.  Both LD 222 and LD 205 were carried over and ultimately not enacted.  Our comments regarding LD 420 echo the comments we provided on these earlier bills proposing Commission regulation of the rates and services of CTV operators in Maine. 

  

There are three CTV functions that are candidates for state regulation, any or all of which could be performed by the Commission:  basic tier rate regulation; enforcement of consumer protection rules; and contract negotiation.  As noted above, LD 420 would require the Commission to regulate “basic service tier rates and services provided” by CTV operators in Maine. 
 Federal law, which is implemented by the Federal Communication Commission (FCC), allows state or municipal regulation of only basic tier rates, and only if a CTV operator experiences no significant competition in the franchise territory.  The FCC establishes terms by which rate regulation can occur.  Under these terms, the rates for the vast majority of franchises are determined under a formulaic method.  The formulae incorporate such factors as CTV company revenues, certain allowed external costs, and inflation indicators.  Typically, the municipal or state regulator reviews federally-established forms provided to it by the CTV company to determine that the company applied the federal formulae correctly and that the numbers provided by the cable company appear to be reasonable.  This latter determination requires expertise in industry practices and technologies.  The analysis is performed by financial and rate analysts familiar with cable industry costs and operations, with assistance from legal counsel.  The depth of investigation varies considerably, with the advent of new procedures or technologies necessitating more careful scrutiny.  

 
We understand subsection 8301 of the bill to confer upon the Commission the authority to review and direct changes to basic tier rates in conformance with FCC requirements set forth in 47 United States Code, Sections 521 and following.  The authority to determine whether a CTV company is subject to effective competition (for example, from satellite) rests with the FCC.  It is not clear how many CTV companies in Maine have been determined to have effective competition.  

One of the key aspects of LD 420 for your Committee to consider is a comparison of the value created by the bill with the costs associated with the bill.  If the Commission were required to review basic tier rates for all of Maine’s approximately 300 franchises, and if all contracts lasted for typical 10-year terms, the Commission would perform approximately 30 reviews per year.  We are uncertain whether LD 420 would require the Commission to review basic tier rates only when a prescribed number of customers request it.  New York uses this model, and approximately 2/3 of the CTV franchises (typically the smaller municipalities) request commission review.  We believe it is reasonable to expect a similar percentage of municipalities in Maine to request review.  

 

Based on other states’ experience, we estimate that the Commission would require two additional staff analysts to perform basic tier rate regulation.   Some additional legal work would be required, and as a practical matter, an analyst and an attorney would be required to become experts in all aspects of FCC cable TV law and procedures.  The cost of two additional staff analysts, including overheads, is approximately $140,000 (for the portion of fiscal year 2008) and $180,000 (for fiscal year 2009).   

 

This estimate assumes that the Commission’s Consumer Assistance Division (CAD) does not assume responsibility for hearing and resolving consumers’ complaints regarding CTV operators. We estimate that performing this function would require three CAD staff members for an additional cost of approximately $190,000 per fiscal year. 

 

Because the basic tier does not include the bulk of the channels that consumers watch, we are concerned that Commission regulation would create false expectations on behalf of consumers.  Indeed, other states have indicated that this is a common problem, as consumers call their Commission for assistance and in the majority of instances learn that the Commission has no authority to address the complaint.  On the other hand, other states report that state regulation has resulted in savings for consumers because knowledgeable staff members have discovered errors or cost representations that were ultimately disallowed in CTV companies’ rates.  We are not able to judge whether these savings have offset the additional cost to consumers of the regulatory activity. 
In addition to comparing the costs and the benefits of LD 420, the Commission recommends the Committee consider three other aspects of the bill.  First, the Commission is uncertain whether the procedure contained in section 3 of LD 420 (subsection 8304) is consistent with federal law.  It is our understanding that, if a state commission reviews proposed basic tier rates and finds that those rates do not conform to the federal formulaic requirements, the commission may order revisions without petitioning the FCC.  However, neither state regulators nor the FCC are authorized to review or revise non-basic tier rates.  Thus, it is unclear to us when or why the Commission would petition the FCC pursuant to subsection 8304(2).   

 

Second, section 5 of LD 420 (subsection 8306) requires the Commission to determine the funding level needed by both the Commission and municipalities to carry out rate regulation and to determine how to fairly distribute funds to municipalities.  Assessing CTV companies for funds to cover Commission expenses is consistent with the funding of Commission activity generally.  However, the Commission is not well equipped to judge the expenses that municipalities incur from CTV activity or to determine an equitable way to disburse to municipalities funds collected for that purpose.  
Finally, the Commission notes an inconsistency in the rulemaking provisions of the LD 420.  Section 4 of the bill provides that the Commission “may adopt” rules necessary to implement the new law.  However, section 1 of the bill provides that the Commission “by rule shall establish appropriate procedures for conducting the regulation [required under that section].” (emphasis added) There is a similar mandatory rulemaking requirement in section 5 of the bill.  

The Commission looks forward to working with the Committee on LD 420.







Sincerely,








Chris Simpson








Legislative Liaison

cc:
Members of the Utilities and Energy Committee


Lucia Nixon, Legislative Analyst
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