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March 18, 2008

Honorable Philip Bartlett, Senate Chair

Honorable Lawrence Bliss, House Chair

Joint Standing Committee on Utilities and Energy

Augusta, Maine 04333

Re:
LD 2255, An Act to Protect Maine’s Energy Sovereignty through the Designation of Energy Infrastructure Corridors and Energy Plan Development   

Dear Senator Bartlett and Representative Bliss:

The Public Utilities Commission (Commission) supports Parts A and B of LD 2255 and takes a position neither for nor against Part C of the bill.  
Part A of the LD 2255 would give the Commission the authority to designate corridors within the State and to authorize the development and use of energy infrastructure within designated corridors.  One important aspect of Part A is the breadth of the definition of “energy infrastructure” that appears at page 1, lines 13-15 of the bill.  “Energy infrastructure” includes not only electric transmission and distribution facilities, but also natural gas pipelines and other energy transport pipelines or conduits.  The authority granted in Part A would allow the Commission to coordinate the siting of these diverse but critical energy facilities
As part of the Commission’s broad responsibility to coordinate and manage the siting of Maine’s energy infrastructure, Part A would significantly enhance the State’s control over where electric transmission lines are constructed.  This expanded control is critical for two major reasons.  First, the authority granted in Part A would allow the Commission to oversee the rational development of transmission corridors and avoid a spider web of multiple transmission line corridors that could otherwise evolve in the near future.  This Committee is well aware that (1) several wind generation projects are in various stages of development in the state and (2) new transmission will likely be needed to interconnect new wind facilities to the regional electric grid.  Absent coordinated planning and implementation, Maine is likely to see multiple transmission line corridors throughout the State.

Part A of LD 2255 would reduce the likelihood of multiple corridors by authorizing the Commission to designate energy infrastructure corridors and encouraging the construction of transmission lines within the designated corridors.  The Commission would take a variety of critical considerations into account in this process.  In deciding whether to designate a corridor, the Commission would consider whether development within the corridor is in the public interest and consistent with environmental and land use laws and rules.  In deciding whether to grant a petition to build within a designated corridor, the Commission would consider whether the proposed development and use is in the public interest and complies with environmental laws and would further consider whether the proposal would (1) minimize utility rates or increase the reliability of utility service, (2) have a net effect of reducing the release of greenhouse gasses or (3) enhance economic development within the State.  
Part A would allow the Commission to grant exemptions from municipal zoning ordinances for projects within a designated corridor (page 2, lines 19-25).  This provision in Part A mirrors an existing provision in zoning ordinance statute.  30-A M.R.S.A. section 4352(4) (attached) already authorizes the Commission to exempt real estate used by a public service corporation from zoning ordinances.   
Part A would also grant eminent domain authority to the Commission and to Commission-certified developers of projects within a designated corridor (page 2, lines 26-41 and page 3, lines 1-5).  It is important to note that Part A would not infringe upon that portion of a utility’s service territory that exists within a designated corridor, because it does not change the law that restricts the provision of service within a utility’s service territory by a third party.
The combination of the powers and responsibilities granted by Part A would allow the Commission to protect against Maine’s transmission corridors evolving in a chaotic and patchwork fashion.  Taken together, these powers and responsibilities would allow the Commission to conduct a comprehensive evaluation and, based on that evaluation, designate preferred corridors and encourage developers of energy infrastructure to use the same corridors and, where possible, share facilities.  


The second reason why it is critically important to authorize the Commission to designate energy infrastructure corridors is that such authority will reduce the potential for federal preemption of Maine’s transmission siting.  The Committee has considered the possibility of federal preemption of Maine’s transmission siting prerogative in a variety of contexts, including its review last session of LD 1098.  In the context of LD 1098, we informed that Committee that the federal Energy Policy Act of 2005 (EPAct) provides the FERC with the authority to preempt state transmission siting authority for proposed projects that are within “National Interest Electric Corridors.”  The Department of Energy (DOE) has the responsibility to designate these Corridors and if Maine is so designated by the DOE, the FERC can permit a line that has been found by Maine agencies to be contrary to the interests of electric ratepayers or in violation of the State’s environmental laws.  Federal preemption in this context would likely result in increased electricity costs to Maine consumers.  


Part A of LD 2255 would allow the Commission to proactively designate transmission corridors.  By doing so, Maine would limit or eliminate the need for the DOE and FERC to act to preempt our State’s siting authority.  


Part B of LD 2255 would provide the Commission with an additional tool to help ensure that major new transmission line proposals do not unfairly harm Maine electricity ratepayers.  Maine’s utilities have been developing proposals for several major transmission projects.  We anticipate that these proposals will be presented to the Commission for approval later this year.  Maine’s ratepayers currently pay less for electricity than the rest of the region due to the existence of transmission congestion during some times of the year.  New transmission projects will likely result in higher electricity rates for Maine consumers, while benefiting existing and future generators within the State.


One way to address this inequity is for generators that will benefit from new transmission to provide, through the long-term contracting mechanism, a benefit to Maine’s ratepayers through favorably priced capacity or energy.  Part B of LD 2255 would provide a mechanism for the Commission to address this issue.  Part B would expand the Commission’s long-term contracting authority to include contracts for differences or other financial instruments intended to buffer ratepayers from potential negative impacts from transmission development.  

A “contract for differences” is a financial transaction that mirrors the financial consequences of an energy or capacity sale without actually transferring title to the physical asset.  In this way, the purchasing utility does not have to actually take title to the capacity and/or energy.  A contract for differences can provide greater certainty, lower transaction costs and lower operational risks because the utility does not actually own the asset and would have no responsibility to bid the asset into the ISO markets or to comply with other ISO responsibilities that come with owning the asset.  In effect, a contract for differences minimizes the utility’s participation in the generation business.


In a contract for differences, a price is agreed to between the buyer and seller, for example 6 cents/kWh (for a specified volume, for a specified period of time).  In this example, if the market price is 8 cents, the seller pays the buyer 2 cents.  If the market price is 4 cents, the buyer pays the seller 2 cents.  In this way, the buyer has hedged electricity costs as if the buyer actually purchased power for 6 cents and the seller receives a certain revenue stream as if the seller sold the power for 6 cents; but no actually transfer of assets occurs.  


A contract for differences can be also used to create a relative price hedge.  For example, a contract can be structured to financially maintain a particular discount off the regional market price.  Such an approach can be particularly useful in an effort to hold ratepayers harmless to major construction projects.


Part B of LD 2255 would also provide the Commission with greater flexibility to use energy from long-term contracts for the benefit of all customers, as opposed to just standard offer service customers. (Page 3, lines 19 and 20.)

Finally, Part B of LD 2255 would add Maine Public Service Company to the Commission’s contracting authority by removing the “large” utility limitation in 35-A M.R.S.A. section 3210-C.   The Commission supports this aspect of Part B, but notes that the Committee has already reported out a bill that would accomplish this result.  The Committee Amendment to LD 2002 (revised March 11, 2008) includes revisions to section 3210-C that are identical to corresponding revisions in Part B of LD 2255.
Part C of LD 2255 would statutorily establish the Office of Energy Independence and Security (OEIS) and articulate a policy and purpose for the OEIS.  Part C of the bill would also identify the duties and responsibilities of the Director of the OEIS.  As noted above, the Commission takes a position neither for nor against Part C of LD 2255.

I am happy to respond to any questions you may have about LD 2255.  The Commission will also be present at the work session to assist the Committee in its consideration of this bill.







Sincerely,








Kurt Adams, Chair







Public Utilities Commission
Attachment
cc:
Members of the Utilities and Energy Committee


Lucia Nixon, Legislative Analyst
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