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May 8, 2007

Honorable Philip Bartlett, Senate Chair

Honorable Lawrence Bliss, House Chair

Joint Standing Committee on Utilities and Energy

Augusta, Maine 04333

Re:
LD 1866, An Act to Revise Maine’s Utility Reorganization Laws
Dear Senator Bartlett and Representative Bliss:

The Public Utilities Commission (Commission) takes a position neither for nor against LD 1866, An Act to Revise Maine’s Utility Reorganization Laws.  LD 1866 would modify the standard the Commission would apply in reviewing and approving reorganizations and mergers involving Maine’s largest utilities.  LD 1866 would accomplish this change in the standard by modifying the language in sections 708 (reorganizations) and 1101 (transfers of property) of Title 35-A.  Copies of sections 708 and 1101 are attached to this testimony.
Under current law, the standard for reviewing and approving reorganizations and mergers is essentially a “no harm” standard.  Section 708 states that “[n]o reorganization may be approved by the commission unless it is established by the applicant for approval that the reorganization is consistent with the interests of the utility’s ratepayers and investors.”  LD 1866 would modify this standard by requiring that the Commission find that there is a positive benefit to the ratepayers.  In the case of telephone utilities, LD 1866 contains an additional standard that would require a finding that the reorganization or merger will advance the goals of section 7101, subsections 2 and 4 (attached).  These goals are that Maine’s businesses and citizens should have affordable access to an integrated telecommunications infrastructure capable of providing voice, data and image-base services, and information services that require a computer and rely on the use of the telecommunications network.  The new standard in LD 1866 is applicable only to utilities with revenues that exceed $50 million and would thus apply only to Verizon, Central Maine Power Company, Bangor Hydro-Electric Company and Northern Utilities.  For smaller utilities, the current standard would continue to apply.

The standard for Commission review of reorganizations and mergers is a policy judgment and it is therefore appropriate for the Committee to consider and determine the appropriate standard.  From the Commission’s perspective, it is important that the standards be clear so that it can carry out the intent of the Legislature.  The language of the new standards would require a Commission finding that the proposal will:

(a) Advance the economic development and information access goals of the State as set forth in section 7101, subsections 2 and 4 to the extent applicable to the type of utility involved and
(b) Result in short-term and long-term economic benefits to ratepayers.
The Commission would interpret the first standard through reference to the section 7101 as requiring the advancement of affordable access to modern telecommunications and computer-based information services sooner than would otherwise be expected.  The Commission would not interpret the standard as a broader economic development requirement.  Similarly, the Commission would interpret the second new standard as requiring that short-term and long-term rates will be lower with the reorganization compared to the situation if the reorganization did not occur, rather than some other broadly defined “economic benefit.”   If the Committee disagrees with this reading of the two new standards, the Commission requests that clarifying language be added to the bill.
As mentioned above, LD 1866 adds the new standards to two sections of the statute.  Section 1 of the bill adds the new standards to the reorganizations approval provisions (section 708) and section 3 of the bills adds the new standards to the property transfer approval provisions (section 1101).  The Commission notes that both sections of the statute are very broad and cover a large number of transactions.  Many of these transactions may be of limited significance, such as the creation or dissolution of a limited purpose affiliate or the sale of some land or buildings.  The Commission assumes that the intent of LD 1866 is to apply to reorganizations or other transactions that result in a change of the ownership and control of a large utility.  If this assumption is correct, the Committee may want to include language specifying the types of major transactions to which the new standards will apply or exempting more minor transactions from the new standards.

Section 4 of the bill would make its terms applicable to the current proceeding before the Commission regarding a reorganization of Verizon and Fairpoint telephone companies.  The proceeding is currently in the discovery phase and hearings are scheduled for October.

Finally, Section 2 of the bill would increase from $50,000 to $100,000 the amount of funding that the Commission may obtain from an applicant to contribute toward the Commission’s additional costs of processing the reorganization proceeding (generally consultants’ fees).  This increase would lessen a funding disparity between Maine and New Hampshire and Vermont.  The New Hampshire commission may collect from an applicant the full amount of additional costs it incurs, and is expected to obtain up to $600,000 from the applicants in New Hampshire’s Verizon-FairPoint reorganization proceeding.  Vermont is expected to obtain up to $300,000 for the same purpose. In contrast, because of funding constraints, the Commission expects to spend far less for consulting assistance.  The Commission would gladly accept some level of additional funds to defray its additional costs in reorganization proceedings.    
I am happy to try answer to any questions the Committee may have about LD 1866.  The Commission will also be present at the work session to assist the Committee in its consideration of the bill.







Sincerely,







Chris Simpson







Legislative Liaison

Attachments

cc:
Members of the Utilities and Energy Committee


Lucia Nixon, Legislative Analyst
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