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April 24, 2007

Honorable Philip Bartlett, Senate Chair

Honorable Lawrence Bliss, House Chair

Joint Standing Committee on Utilities and Energy

Augusta, Maine 04333

Honorable John L. Martin, Senate Chair

Honorable Theodore S. Koffman, House Chair

Joint Standing Committee on Natural Resources

Augusta, Maine 04333

Re:
LD 1851, An Act to Establish the Regional Greenhouse Gas Initiative Act of 2007

Dear Senators Bartlett and Martin and Representatives Bliss and Koffman:

The Public Utilities Commission (Commission) offers the following written testimony neither for nor against LD 1851, An Act to Establish the Regional Greenhouse Gas Initiative Act of 2007. 
The Commission understands the importance of the Regional Greenhouse Gas Initiative (RGGI) and the significance of LD 1851.  For the past three years, the Commission has been participating in the interstate RGGI workgroup to assess the merits of RGGI and its impact on Maine.  The Commission has concerns about the bill as drafted and has expressed its concerns to the Administration.  The Commission has expressed its concerns to the Administration and understands that the Administration is working on an amendment to LD 1851.  The Commission is committed to working with your Committees and the stakeholders on an amendment to LD 1851 that will make the bill as strong and workable as possible.
As written, LD 1851 would create the Maine Energy Conservation Board (section 10 of the bill), create the Energy and Carbon Savings Trust (section 11 of the bill) and enact the Regional Greenhouse Gas Initiative Act of 2007 (section 13 of the bill).  In addition, LD 1851 would make several changes to existing law governing conservation programs that are currently being administered by the Commission. Finally, the bill includes several sections of unallocated language (sections 14 through 19) that deal with such things as rulemaking and reporting requirements and express legislative findings, intent and purpose.  

I.
RATEPAYER IMPACTS

Before addressing the specific provisions of the LD 1851, the Commission would like to offer its observations about the impact the bill would have on Maine’s electric ratepayers.  The Commission has reviewed the analyses of the interstate RGGI workgroup.  In our opinion, the modeling used by the RGGI workgroup does not provide a definitive basis for determining the impact on rates from RGGI.  The uncertainty of the impact on rates is driven by two factors: the unpredictability of future events; and, the implementation of the final RGGI Rule within the RGGI region.  
The RGGI model shows that the price impact of RGGI is extremely sensitive to movements in natural gas prices and the degree of non-CO2 emitting power generation development in the years to come.  Because natural gas prices and generation development cannot be predicted with certainty, neither can RGGI’s impact on rates.  In addition, the RGGI Model Rule has yet to be adopted in each of the signatory states.  It is possible that the RGGI Model Rule could be changed from its current form, or implementation of key aspects of the Rule, like the auction process, could impact rates in unpredictable ways.  For these reasons the Commission is uncertain of the impact on rates from RGGI.
RGGI is premised on a cap-and-trade model.  Under such models polluters must acquire credits.  Pursuant to LD 1851 the Department of Environmental Protection would auction RGGI CO2 credits, except for specific allocations for certain combined heat and power units, which credits will ultimately be acquired by certain CO2 emitting power plants.  LD 1851 would require the lion’s share of auction revenues, up to a rate of $5 per ton of CO2, to be invested in energy efficiency.  The Commission believes that this is a reasonable strategy to mitigate the ratepayer impact of RGGI.


RGGI is also a regional environmental regulation.  We are a small part of a large liquid electricity trading region consuming over 300,000 GWH of electricity each year.   Maine represents less than 3% of the electricity load of the RGGI region.  Within this region, there are three organized electricity markets serving over tens of millions of people.  Environmental regulations in Maine, like RGGI, will have little impact on the market as a whole.  However, because of Maine’s relatively small size compared to other states within the region, the inverse is not true.  Environmental regulations in the larger states comprising more electrical load and generation within the market impact Maine’s electricity rates.  Therefore, whether Maine participates in RGGI, or not, has less of an impact on Maine’s electricity rates than whether Massachusetts and Connecticut participate in RGGI.
If Massachusetts and Connecticut move ahead with the program, as they appear prepared to do, power costs in New England will be impacted even if Maine does not participate in RGGI.  However, Maine’s participation in RGGI can mitigate ratepayer impacts.

Even though the Commission does not believe that the RGGI model can accurately predict with certainty the impact on electricity prices from RGGI, the model does demonstrate a durable relationship between electricity rate impacts from RGGI under a range of scenarios and the ability to mitigate these impacts with effective investments in energy efficiency.  This relationship suggests that if revenue from the RGGI auction is invested in energy efficiency, then the ratepayer impact from RGGI can be largely, if not entirely, ameliorated under a range of scenarios.

II.
STRUCTURAL ISSUES

In addition to the ratepayer impact issues discussed above, the Commission has a variety of general concerns regarding the structural aspects of LD 1851 that can be grouped into the following eight categories:   

1. Maine Energy Conservation Board

Section 10 of LD 1851 would create the Maine Energy Conservation Board (MECB).  Our understanding is that the MECB is intended to be advisory in nature and focus on the coordination and integration of Maine’s energy conservation efforts.  MECB members would be appointed by the Commission and the MECB would be staffed by the Commission.  The Commission supports the creation of such an advisory board and has recently indicated its intent to form such a board in a recent report to the Legislature.  However, the Commission proposes three changes to section 10 of the bill.  First, because the MECB would be created under Title 5, section 12004-I which governs boards that are advisory and of “minimal authority,” the Commission questions the need for the rulemaking requirement relating to the MECB at page 6, lines 24-26 of the bill.  Second, the Commission recommends that the planning requirement for the MECB at page 6, lines 11 and 12, be changed from a biennial to a triennial requirement.  As discussed in topic 5 below, there are several planning functions in LD 1851 that need to be internally consistent and coordinated with existing planning requirements.  Finally, the Commission urges your Committees to consider whether the composition of the MECB at page 5, lines 20 through 34, should be modified.  The Commission notes that a similar board would be created in section 8 of LD 1836 and that your Committees may find the board composition in that bill may be instructive.
2. Energy and Carbon Savings Trust

The Energy and Carbon Savings Trust (Carbon Trust) would be created by section 11 of LD 1851.  The Commission understands that one of the primary reasons for the creation of such a trust is to avoid diverting the funds for uses inconsistent with this statute.  The Commission notes that there have been efforts in the past to insulate funds through the creation of a trust and that such efforts have not accomplished the desired result.  Attached to this testimony is an opinion of the Attorney General on this subject.  



The role of the Commission relative to the Carbon Trust could be clarified.  LD 1851 provides that the Carbon Trust will be managed and administered by the Commission.  However, the bill also provides that the Trustees of the Carbon Trust will develop a program plan which the Commission “may approve.”  To further complicate the picture, the bill indicates that the trust will be administered by a “program administrator” who will be accountable to the Trustees.  



The role of the Commission staff regarding the Carbon Trust is also unclear.  Section 11 of the bill would create a program administrator who reports to the Trustees and requires Commission staff to report to the program administrator. Such an arrangement is administratively and organizationally untenable for the Commission. 

3. Commission’s Responsibilities Under LD 1851 

The Commission’s responsibilities under LD 1851 as written are uncertain.  Some provisions in the bill suggest that the Commission has ultimate responsibility; other provisions seem designed to remove that responsibility.    The Carbon Trust could be subject to Commission control or independent of the Commission.  Either structure could work.  The Commission’s role regarding RGGI is clearly a legislative decision and the Commission takes no position on what that role should be.  However, the Commission believes that its role needs to be clearly defined and that a structure be adopted that will allow the Commission to play that role.

4. Staffing the Activities of the MECB and Carbon Trust

LD 1851 would require the Commission staff to support the MECB and the Carbon Trust.  In both instances, the relationship of the Commission staff would have to the newly created entity is ambiguous.  This ambiguity is most pronounced in the context of the Carbon Trust in which the Commission staff would apparently report to Carbon Trust administrator who would in turn report to the Carbon Trust.  As noted above, the Commission believes that such an attenuated line of control is unworkable.

5. Planning and Program Review

The Commission currently enters into three-year contracts for conservation programs and conducts evaluations of its conservation programs every three years.  This 3-year contracting and planning cycle was established by the Commission in a rulemaking.  In this rulemaking, the Commission attempted to balance the need for program stability with the desire to gain regular pubic input on ways to modify and improve the programs.  After careful consideration of the options, the Commission concluded that a 3-year contracting and planning cycle provides a long enough period to create stability for program implementation, but short enough to gain effective periodic public input.  

Under LD 1851 as written, the MECB would be required to develop a plan every two years (page 6, lines 11 and 12) and the Carbon Trust would be required to develop a program plan annually (page 8, lines 20-23).  Based on our experience with conservation programs, we believe that the planning cycles of the MECB and the Carbon Trust should be consistent and that both should be synchronized with the 3-year planning cycle that is already in place for existing conservation programs.

6. Rulemakings

LD 1851 has several rulemaking requirements.  The bill would require the Commission to conduct a major substantive rule for the MECB (page 6, lines 24-26) and a separate major substantive rulemaking for the Carbon Trust (page 10, lines 9-20).  LD 1851 would also require the Department of Environmental Protection to conduct a major substantive rule to implement the waiver of enforcement and suspension of compliance obligation section in RGGI portion of the bill (page 15, lines 15-17); a routine technical rule to implement the combined heat and power incentive section (page 15, lines 30-33) and a routine technical rule to implement the provisions of the integrated manufacturing section (page 16, lines 20-21).  The Commission notes that rulemakings, especially those that are major substantive, can be time consuming and resource intensive.  The Commission recommends that your Committees take a coordinated look at the various rulemaking requirements in LD 1851 to determine whether separate rulemakings are necessary and whether those rulemakings that are necessary should be designated as major substantive or routine technical.   

7. Fiscal Impact

The Commission has four comments regarding the fiscal impacts of LD 1851 as written.  First, the bill would have a substantial fiscal impact on the Commission.  The primary cost drivers are the major substantive rulemakings, planning and reporting requirements and the ongoing staffing requirements for the MECB and the Carbon Trust.  In addition, LD 1851 would require the Commission to modify and reconcile the budgeting practices and revenue tracking sheets for its current and additional conservation programs.  Finally, the bill would require the Commission and the DEP to jointly prepare annual reports relating to RGGI beginning in 2009.  Assuming the Trustees Program Administrator is funding directly by the Trustees of the DEP, the Commission estimates that these new activities would require three full-time utility analyst positions at a cost of $364,000 for FY 2008 and $375,000 for FY 2009.



Second, it is not clear whether the funding levels designated in LD 1851 as written (for the MECB at page 6, lines 5-10; for the Carbon Trust at page 9, lines 25-37) are sufficient to cover the costs of the associated activities required by the bill.  



Third, the bill raises questions about the timing and coordination of activities required by the bill and the generation of funds necessary to pay for those activities.  Cash flow issues will result if the bill requires activities to commence prior to funds being available to pay for those activities.  



Finally, the bill as written could have an impact on the existing conservation fund. Section 5 of the bill would fix an assessment floor of .145 cents per kWh (page 4, line 7).  Section 7 would exempt transmission level and sub-transmission level customers from paying the assessment effective July 1, 2007 (page 4, lines 30-36).  This exemption represents approximately 15% of the efficiency fund revenues.   

8. Miscellaneous Details

The Commission has questions and comments about a variety of other provisions of LD 1851 as drafted.  The Commission has conveyed a written summary of these miscellaneous details to the Administration and would welcome the opportunity to discuss these additional questions and comments with the stakeholders and incorporate any necessary changes into a draft amendment for your Committees to consider.

III.
CONCLUSION

As noted at the outset, the Commission understands the significance of RGGI and LD 1851.  As also noted above, the Commission has concerns about the bill as written.  The Commission believes that these concerns can be satisfactorily addressed through an amendment to the bill.  The Commission is committed to working with your Committees and the stakeholders to develop an amendment to LD 1851 that will make the bill as strong and workable as possible.  The Commission is happy to respond to any questions you may have about LD 1851 and looks forward to working with the Committee on this important bill.







Sincerely,








Kurt Adams, Chairman








Public Utilities Commission 

Attachment

cc:
Members of the Utilities and Energy Committee


Members of the Joint Standing on Natural Resources


Lucia Nixon, Legislative Analyst


Susan Johannesman, Legislative Analyst
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