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I. EXECUTIVE SUMMARY

This Report provides the Public Utilities Commission’s (Commission) 
response to a directive in Resolve 2005, Chapter 162 to form a Prepaid Wireless Stakeholder Group, explore alternative mechanisms for assessing an E9-1-1 surcharge on prepaid wireless service and report findings and recommendations to the Utilities and Energy Committee (Committee).  Section II of the Report summarizes the background leading up to enactment of Chapter 162.  Section III of the Report describes the formation of the required Stakeholder Group.


Section IV summarizes the issues to be considered by the Stakeholder Group.  A summary of the communications between the Commission staff and the Stakeholder Group is included in section V of the Report.  Section VI discusses the Stakeholder Group meetings.  Section VII discusses the Commission’s efforts to obtain certain information from Stakeholders.


Section VIII identifies the primary alternative collection mechanisms considered by the Stakeholder Group.  These mechanisms include the Point of Sale Method, the Decrement Method, the Average Revenue per Customer (ARPU) Method and the Tennessee Model.  The positions of the various stakeholders are summarized in Section IX of the Report.  In Section X, we identify additional issues that arose during the Stakeholder Group process.  

Section XI includes the Commission’s analysis and conclusions.  In this section, we conclude that each of the methods under consideration is flawed.  We conclude that, due primarily to the staunch opposition of the retail sellers of prepaid wireless cards, a Point of Sale Method is not viable in Maine.  We further conclude that, in spite of noteworthy limitations, the Tennessee Model, which incorporates both the Decrement Method and the ARPU Method, presents the best available option.  Finally, in Section XII, we offer an amendment that is intended to incorporate the Tennessee Model into Maine law.  

II. BACKGROUND
Current Maine law provides that the E9-1-1 system is funded by a statewide surcharge levied on various telephone exchange and access lines and “cellular or wireless telecommunications service subscribers.”  Under current law, postpaid wireless subscribers (people who pay for service after the service has been provided) are contributing to the E9-1-1 Fund, but prepaid wireless subscribers (people who pay in advance for their wireless service) are not.
In 2005, the Commission submitted a bill to the Legislature that became known as LD 1418, An Act to Subject Prepaid Wireless Telephone Service to E9-1-1 Funding Requirements.   As originally drafted, LD 1418 would have amended existing law governing E9-1-1 funding to specifically require each prepaid wireless telephone service provider to collect from its customers a surcharge for the period of the prepaid service at a rate of 50 cents per month. The provider would have been given the option of collecting the surcharge at the time the customer purchased the service or at the beginning of each month for which time was left on the service. 
After considering the issues raised by LD 1418, the Committee passed Resolve 2005, Chapter 62, To Direct the Public Utilities Commission to Examine Issues Relating to the Collection of Certain Fees on Prepaid Wireless Telephone Services (Chapter 62). Chapter 62 directed the Commission to investigate issues raised by LD 1418 and submit a report of its findings to the Committee.

The Commission submitted its Report to the Committee on February 6, 2006.  The Report summarizes the Commission’s findings and recommendations on the subject and includes four attachments: (1) a copy of the current E9-1-1 funding law; (2) the Commission’s new proposed amendment to existing law for prepaid wireless subscribers; (3) a copy of Chapter 62 that required the Report and (4) a state-by-state summary of prepaid wireless surcharge mechanisms in place across the country.  The February 6th Report includes details about such issues as regulation of the wireless industry, information about prepaid wireless service, prepaid wireless operators offering service in Maine, the current E9-1-1 surcharge law and a state-by-state review of E9-1-1 funding mechanisms.   We do not repeat those details in the instant Report.  If the reader is interested in such background information, we urge you to read the February 6th Report.  A copy of the February 6, 2006 Report, and the Report’s four attachments, can be viewed on the Commission’s web site at www.maine.gov/mpuc/.  

After considering the February 6, 2006 Report, the Committee passed Resolve 2005, Chapter 162, Resolve, Concerning the Collection of Statewide E9-1-1 Surcharge from Prepaid Wireless Telephone Service (Chapter 162).  Chapter 162 directs the Commission to form a Stakeholder Group to further examine, and attempt to reach consensus on, these issues.  Chapter 162 also requires the Commission to submit a report to the Committee that summarizes the activities and recommendations of the Stakeholder Group.  A copy of Chapter 162 is included as Attachment A to this Report.


III. FORMATION AND COMPOSITION OF THE STAKEHOLDER GROUP

On June 20, 2006, the Commission staff (staff) issued a memo that: (1) provided notice of the formation of the Prepaid Wireless Stakeholder Group; (2) invited interested persons to participate in the Stakeholder Group; and (3) provided notice of the Stakeholder Group’s first meeting, which was to be held on July 12, 2006.
 
The June 20th memo noted that Chapter 162 specifically identifies several 
participants in the Stakeholder Group.  Section 1 of Chapter 162 provides that: 

The stakeholder group must include a representative of the Emergency Services Communication Bureau within the commission and a representative of the Office of the Public Advocate. The commission shall also invite participation by representatives of providers of prepaid wireless telephone service that do not also provide post-paid wireless telephone service, providers of post-paid wireless telephone service that also offer prepaid wireless telephone service, national retail store chains that sell prepaid wireless telephone service offered by service providers, local businesses that sell prepaid wireless telephone service offered by service providers and any other entities the commission believes should be included to ensure adequate and appropriate stakeholder representation.


Chapter 162 identifies national retail store chains and local businesses that sell prepaid wireless cards as potential participants in the Stakeholder Group process because of comments made during the Committee’s consideration of the February 6, 2006 Report.  Specifically, one provider suggested that the best way to collect the surcharge from certain prepaid subscribers is at the point of sale.  That provider noted that some prepaid wireless providers sell their cards through national retail store chains and local businesses.  The Committee believed that because point of sale mechanisms would be considered by the Stakeholder Group, representatives of the retail stores and local businesses that sell prepaid wireless cards should be invited to participate in the Stakeholder Group process. 
Based on the requirements of Chapter 162 and on some preliminary input 
from interested persons, staff assembled the following preliminary list of people to whom the June 20th memo was sent:


Al Gervenack – ESCB

Steve Ward - OPA

Dan Breton - Verizon

Jim Cohen – Verizon Wireless

Leann Diehl – TracFone

Kate Knox – Sprint Nextel

Leighton Lang – TracFone

John Liantonio – Cingular Wireless

Jim Mitchell – Cingular Wireless

Rick Salzman – TracFone

Ben Sanborn - TAM 

Doug Carr – Rite-Aid

Debra Hart – Hannaford Brothers
Jim McGregor - Maine Merchants Association

Ed Pineau – New England Convenience Store Association

Jamie Py – Maine Convenience Store Owners

Charles Soltan – Wal-Mart

Lucia Nixon – OPLA


The June 20th memo urged the above list of recipients to forward the memo to anyone who may be interested in the Stakeholder Group.  The June 20th memo explicitly stated staff’s desire to make sure that all of the major stakeholder interests were given a chance to be represented and participate in the Stakeholder Group process.  Based on input from the initial recipients of the June 20th memo and staff’s ongoing efforts to include all interested persons in the Stakeholder Group, the distribution list for the Stakeholder Group, which is included as Attachment B to this Report, was expanded to include the names of 34 people. 
IV. ISSUES TO BE CONSIDERED BY STAKEHOLDER GROUP
Section 2 of Chapter 162 identifies some of the key issues that the Stakeholder Group should consider.

[T]he stakeholder group shall consider ways of calculating the E-9-1-1 surcharge to achieve reasonable equivalency with the surcharge imposed on other telecommunications services and means of collecting the surcharge that are competitively neutral, but the stakeholder group may consider and examine any means of collecting and remitting the surcharge that it determines appropriate. 
The stakeholder group shall consider costs, flexibility, efficiencies and enforcement of the means of collecting and remitting the surcharge from the perspective of the commission, service providers, retailers and end users.

Many other related issues/sub-issues surfaced during the Stakeholder Group’s activities.  The issues identified in Chapter 162, and other related issues considered by the Stakeholder Group, are discussed below.
V.
COMMUNICATION WITH STAKEHOLDER GROUP

Staff communicated with Stakeholders primarily through the electronic 

distribution of memos.  The dates and subjects of each of the memos are listed below. 
June 20 

Notice of Formation of Prepaid Wireless Stakeholder Group 

and Invitation to Initial Meeting

July 13 

Revised Meeting Date and Request for Information

August 11 

Proposed Agenda and Background Information for August 

15th Meeting

September 25 
Post-Meeting Memo (Attachment C to this Report)
October 26 

Summary of Comments and Notice of Stakeholder Group 

Meeting

November 9 

Post-Meeting Memo (Attachment D to this Report]
November 27
Summary of November 7th Proposals
December 6 

Request for Information

December 15 
Response to Request for Protective Order

December 29 
Retraction of Information Request and Proposed Protective 

Order


In addition to disseminating information through these memos, staff communicated by telephone and through email with various individual Stakeholders throughout the Stakeholder Group process.  Finally, staff encouraged Stakeholders to communicate among themselves about issues being considered by the Stakeholder Group.    


On March 5, 2007, staff sent a draft of this Report to the Stakeholder Group distribution list.  In the email accompanying the draft, staff noted that any party wishing to submit written comments on the Report could do so by noon on March 12, 2007.  Staff further indicated that any party could request to have their written comments attached as an addendum to the Report.  


Staff received written comments from Verizon Wireless on March 8, 2007, TracFone on March 9, 2007 and the Maine Chapter of the New England Convenience Store Association (NECSA) on March 12, 2007.   Verizon Wireless’ comments focused on one issue which it had previously articulated in written comments it submitted to the Stakeholder Group on November 13, 2006.  This issue is discussed briefly at page 13 of this Report.  Verizon Wireless’ November 13, 2006 comments are included in their entirety in Attachment E to this Report.   
TracFone’s comments were comprehensive.  A copy of TracFone’s March 9th comments is included in Attachment E to this Report.  
The NECSA comments noted an error on page 15 of the draft Report which has been corrected in the final Report.  Staff received no other comments regarding the March 5th draft Report.  
VI. MEETINGS

The Prepaid Wireless Stakeholder Group met two times.
A. August 15th Stakeholder Group Meeting
The initial meeting of the Stakeholder Group was originally 
scheduled for July 12, 2006.  Due to the scheduling constraints of several Stakeholders, the meeting was postponed to August 15, 2006.  The purposes of the August 15th meeting were to discuss: (1) organizational issues (such as identification of participants, ground rules, process for communication between meetings, process for document drafting/editing/finalizing, definition of “consensus” and stakeholder voting process, process for drafting and distributing meeting notes); (2) proposed surcharge quantification and collection mechanisms; and (3) needed research, owners and next steps.


Through a series of pre-meeting memos, staff invited Stakeholders to submit draft language regarding surcharge quantification or collection mechanisms that they would like the Group to consider during the August 15th meeting.  

Attachment C to this Report is a copy of the memo issued by staff on September 25, 2006 that, among other things, summarizes staff’s notes from the August 15th meeting and poses some follow-up questions to the Stakeholders.

B. November 7th Stakeholder Group Meeting
In the comments filed on October 16, 2006, TracFone requested a 


second meeting of the Stakeholder Group to determine if any consensus on options or methodologies could be achieved.  In response to TracFone’s request, staff scheduled a meeting of the Stakeholder Group on November 7, 2006.  The primary purposes of the November 7th meeting were to discuss: (1) proposed surcharge quantification and collection mechanisms; (2) additional pending questions; and (3) a schedule and process for completing this Report.
Staff issued a post-meeting memo on November 9, 2006 that listed 

the attendees at the November 7th Stakeholder Group meeting and summarized the discussions that took place during the meeting.  A copy of staff’s November 9th memo is included as Attachment D to this report.
VII. REQUESTS FOR INFORMATION

In several memos listed in section V above, staff requested information in 

writing from various Stakeholders.  Stakeholders were generally responsive to these information requests.  However, for a variety of reasons, staff’s December 7, 2006 information request to providers of prepaid wireless did not produce the requested information.  


On December 7th, staff posed three questions to providers that were designed to provide information staff would use to assess the impacts of the various mechanisms under consideration.  Specifically, staff needed the additional information to project the revenue that would likely be generated by each of the alternative mechanisms and to help staff assess the administrative and enforcement costs of the various mechanisms.  Responses to the December 7th request were mixed.  Some providers indicated that they either could not or would not provide the requested information.  Others indicated that they would provide the requested information, but only pursuant to an order from the Commission that protects the confidentiality of the information they provide.  In response to this latter group of providers, staff issued a draft protective order on December 15th for their consideration.  Other providers did not respond to either the December 7th request for information or the December 15th draft protective order.  
In response to these developments, staff reluctantly concluded that the information the Commission would be able to obtain from those providers who provided preliminary responses to the December 7th and December 15th requests would be of limited value absent corresponding information from the non-responding providers.  This conclusion prompted staff to terminate its efforts to obtain the information in question and to retract its request to all providers for the information sought in its December 7th and December 15th memos.  

As discussed in section X below, staff’s inability to obtain the information in question makes it impossible for staff to refine the estimates contained in the Commission’s February 6, 2006 Report regarding the revenue impacts of the various proposals under consideration.

VIII. SUMMARY OF ALTERNATIVE COLLECTION METHODS

Through meetings and written comments, the Stakeholders have 
identified three basic methods for collecting a surcharge from prepaid wireless subscribers.  
A.
Point of Sale Method

As the name suggests, this mechanism would allow for the collection of the surcharge directly from the customer at the point of sale.  Under this method, retailers would be responsible for collecting a surcharge whenever a customer purchases minutes of use.  This method would need to differentiate between purchases that are made in a store and purchases made over the phone or Internet.
B.
“Decrement” Method

Under this method, the carrier deducts the surcharge amount from each active prepaid service card, account or functional equivalent.  This deduction could occur at the time of purchase or at designated intervals during the viability of the card.  This method is sometimes referred to as the “Sufficient Positive Balance (SPB)” method.
C.
Average Revenue Per User (ARPU) Method
As discussed in more detail below, the ARPU method includes a formula for determining payments from the provider of prepaid wireless service to the state.   The major difference between the ARPU method and the point of sale and decrement methods is that under the ARPU method, the surcharge is collected directly from the provider rather than the customer.

D.
Combinations and Variations

Each of the methods discussed above can be modified to attempt to address particular issues and concerns.  In addition, the models discussed above can be combined in various ways to create a menu or package of options in an effort to give providers of prepaid wireless service some flexibility in collecting a surcharge on their customers.  One such package is known as the Tennessee Model, which offers the provider the option of collecting the surcharge through either the Decrement Method or the ARPU Method. 
IX. STAKEHOLDER POSITIONS
Participants in the Stakeholder Group process fall into three general 

categories: (1) providers of prepaid wireless service; (2) sellers of prepaid cards and; (3) users of prepaid wireless service. 

A. Providers of Prepaid Wireless Service

Representatives of the following providers of prepaid wireless 
service offered written comments during the Stakeholder Group process. 
1. Cingular
Cingular was an active participant in the Stakeholder Group 
process and provided detailed written comments at various stages of the process.  On December 5, 2006, Cingular filed revised comments regarding the proper assessment and collection of an E9-1-1 surcharge on prepaid cellular service.   Cingular’s December 5th comments are as follows:
To the extent the Commission has authority and could implement a point of sale solution whereby retailers of prepaid wireless service would collect E911 surcharges at point of sale and then remit these surcharges directly to the state, Cingular would support this option.  However, to the extent the Commission lacks requisite authority or is otherwise unable to implement a point of sale solution on retailers, Cingular urges adoption of the “Tennessee Methodology” accepted in numerous states across the country and described in the Sprint-Nextel section of this memo.  

Additional points worth considering that are related to the Tennessee Methodology include:  

1. To keep the surcharge nondiscriminatory and competitively neutral between the allowed methods, ensure the amount of the surcharge imposed under either of the allowed methods to be the same; and 

2. To address the regressive nature of a flat surcharge, it might be possible to have the surcharge assessed as a percentage of the value of the transaction under both the ARPU and decrementing methods. Note: this would require a modification to the post paid flat rate formula in order to maintain parity and consistency among the products.        
2. Sprint Nextel
Sprint Nextel participated throughout the Stakeholder Group 

process and favors the Tennessee Model for collecting an E9-1-1 surcharge from prepaid wireless subscribers.  Sprint Nextel summarizes the “Tennessee Methodology” as follows.
A carrier chooses to either: 

 

a) Deduct the monthly tax/surcharge value (in minutes or dollars) from all state prepaid customers with active accounts who have an amount of dollars/minutes in their prepaid account equal to, or greater than, the dollar/minutes of the applicable tax/surcharge as of the date the tax/surcharge is collected; or
 

b) Take a sum of the monthly prepaid revenue for all accounts with numbers associated with that state, divide that revenue amount by a fixed ARPU amount to determine an estimate of the number of subscribers.  Then, the carrier remits an amount equal to the product of the estimated number of subscribers within the state multiplied by the monthly tax/surcharge amount.  Industry-wide general nationwide ARPU has been used to come to an agreed upon fixed figure for estimating the number of subscribers, but some legislators advocate (which we oppose) requiring either industry-wide or individual carrier.  The calculation possibilities include: a) state specific ARPU; b) nationwide prepaid ARPU; or c) state specific prepaid ARPU.
Sprint Nextel supports the Tennessee Model primarily because of its simplicity from the perspective of the customer, the provider and the State.  This mechanism allows the provider to make its decision about whether to increase the cost of its cards, reduce the value of its cards (presumably through some sort of decrementing its customers’ accounts) or absorb some, or all, of the surcharge based on what the market dictates.  Sprint Nextel opposes the inclusion of a point of sale approach because such an approach “is plagued with problems that involve more confusion for customers and retailers and has a higher risk of overtaxing prepaid users.”
3. TracFone

TracFone was one of the more active participants in the 

Stakeholder process.  TracFone’s position evolved during the Stakeholder Group process in an effort to accommodate the concerns raised by other participants.  TracFone filed final comments on December 7th which expressed support for a Point of Sale Method and opposition to the Decrement and ARPU Methods. 



In support of a Point of Sale Method, TracFone’s December 7th comments
recommended that E-9-1-1 fees on prepaid wireless services be collected at the retail point of sale, and that the fee be imposed as a percentage of the purchase price and that 1% would be a reasonable rate.  The fee would be collected not only by retail merchants in Maine but also by service providers or others who sell directly to retail customers in Maine over the Internet and by phone.  Thus, any retail vendor of prepaid airtime would be required to collect and remit the fee, whether or not it is licensed or authorized to provide CMRS services in Maine.

A point of sale fee of 1% would meet the Resolve’s [Chapter 162] standards of “reasonable equivalency” and competitive neutrality.  We believe this would also be acceptable to almost all prepaid wireless customers in the state, who do not object to a reasonable, non-regressive E-9-1-1 surcharge.

As an alternative to the Point of Sale Method, TracFone’s 

December 7th comments

recommended that the PUC consider imposing a 1% fee on wholesale transactions between wholesalers of the prepaid wireless airtime and retail merchants.  This would require the retailers to track their retail sales in the state and pay the 1% fee to the wholesaler, which would remit this amount to the Treasurer.  The retailer would have the option of recovering the cost from retail customers.  If the PUC decided that retail merchants should not be involved in the collection process at either the wholesale or retail level, we suggested that the prepaid service providers should collect and remit a 1% fee only on their direct retail sales in the state.




In opposition to the Decrement Method, TracFone’s December 7th comments noted that:
[s]ome states have enacted laws that allow a prepaid service provider to track the number of minutes, units or dollars in the prepaid wireless customer’s account and to decrement such accounts as a method of collecting the surcharge.  Although some facilities-based wireless providers may be able to track prepaid usage and decrement accounts, TracFone is not technologically capable of collecting under this method.  TracFone believes that this is a customer unfriendly method that should not be adopted, except as one option as part of omnibus legislation that would provide feasible alternatives to prepaid service providers.  Such alternatives must also include point of sale collection.
In opposition to the ARPU Method and the Tennessee Model

 which includes the ARPU Method, TracFone’s December 7th comments noted that:
[d]uring the stakeholder process, there has been considerable discussion of the method of remittance known as the Tennessee ARPU method.  Under this method, the prepaid service provider would pay monthly the $.50 surcharge for every $50 of prepaid revenue earned in the state during that month, which would be approximately equal to $.50 per customer remitted by the postpaid wireless providers.  While the Tennessee method provides a simple means for computing the fee, it provides no viable means for collecting the fee from customers and thus does not meet the standards of the Resolve [Chapter 162]; i.e., the Tennessee method does not establish a surcharge for prepaid customers that is reasonably equivalent to the surcharge paid by other telecommunications customers.  The Tennessee method is essentially a tax on the prepaid provider, and it is not competitively neutral.  
4. Verizon Wireless
Verizon Wireless participated throughout the Stakeholder 
Group process.  In written comments dated November 13, 2006, Verizon Wireless summarized the relative strengths and weaknesses of the various collection mechanisms under consideration and reached the following conclusions:
In light of the foregoing, there remains an open question as to whether the collection of E-911 fees from pre-paid wireless customers is worth the effort.  Collection of surcharges may make logistical sense under a traditional customer relationship where the customer receives a monthly bill from the provider, as is the case with landline and post-paid wireless customers, but in the case of pre-paid customers where there is no ongoing billing relationship, the surcharge method becomes far more cumbersome.
Specifically, absent a billing relationship, it is impossible to determine at the point of sale how long a customer will remain connected to the system, which is the basis for assessing all other telecommunications customers.  In addition, the absence of a billing relationship makes it far more difficult to determine the nexus of a customer to a particular state.  For example, just because a customer buys a wireless card in a Maine store does not mean the customer will be a Maine customer.  Likewise, a huge percentage of prepaid sales occur over the phone or Internet, meaning that nexus may be unrelated to the physical location of the retailer or the customer at the time of purchase.  
These administrative challenges, combined with the relatively small amount of surcharge revenues to be collected from this service, call into question whether such a collection mechanism is truly fair and/or necessary.  These challenges also suggest that, if the State does opt to move forward with a collection mechanism, that the following goals should be accomplished:  (1) that a “menu” approach for collecting surcharges is adopted to give carriers and/or providers flexibility regarding how E-911 surcharges are collected; and (2) that guidance is provided regarding which customers have sufficient “nexus” to Maine (i.e. “sourcing” rules) such that surcharges should be collected from them.




During the November 7th Stakeholder Group meeting, Verizon Wireless stated its concern that collecting the surcharge from prepaid subscribers may be more trouble than its worth but added that if the Maine ultimately decides to apply a surcharge to prepaid wireless subscribers, the Tennessee Model is the “least bad” of the various mechanisms under consideration.  




In comments filed on March 8, 2007, Verizon Wireless requested that the Report summarize its concern that “carriers will need to socialize the cost of compliance among all customers, including post-paid.”  Verizon Wireless noted that this point is discussed in detail at page 3 of its November 13, 2006 comments which are included in Attachment E to this Report.
5. Virgin Mobil

In written comments dated August 14, 2006, Virgin Mobile 
opposed the extension of the E9-1-1 surcharge to prepaid wireless subscribers and asserted that “the extension of a statewide E-911 Fee as contemplated by the Commission would harm Maine prepaid wireless customers and unduly burden Virgin Mobile as a provider of prepaid wireless services.”  Virgin Mobile asserted that the ARPU method 
would discriminate against prepaid wireless services since it would impose a significantly higher assessment as a percentage of monthly usage on each prepaid customer than postpaid customers…. As the Commission is undoubtedly aware periodic or monthly fees are inherently regressive, particularly in comparison with fees that vary with usage.  Many of Virgin Mobil’s customers are low-income or young customers who could not previously afford wireless service.  These customers use wireless services more sparingly than wealthier individuals or business customers.  Extension of the E-911 Fee to prepaid customers, therefore, would disproportionately harm these customers – those who are already at risk of losing access to an increasingly essential service.    

During the Stakeholder Group discussions, Virgin Mobile 
indicated that it preferred the TracFone proposal to an ARPU mechanism.  

B. Sellers or Prepaid Wireless Cards

Representatives of sellers of prepaid wireless cards offered the 

following comments during the Stakeholder Group process.

1. Hannaford Brothers



Hannaford Brothers opposed the collection of a surcharge for prepaid wireless service at the point of sale.  Hannaford Brothers indicated that if there is to be such a surcharge, it should be collected by the prepaid wireless service provider because they have an ongoing relationship with their subscribers.  Hannaford Brothers noted that the retailer lacks key information about the subscriber and added that it would be cleaner for the service provider to adjust the number of minutes a customer gets for a certain dollar amount rather than to add a surcharge on top of the card’s preset value.  Hannaford Brothers noted that it is very difficult for many retailers to program their front-end systems to collect the monthly fee and noted that retailers are set up to handle percentage tax calculations, such as sales tax, rather than fixed fees.  Hannaford Brothers noted that it does not want to be a collection agent for the State and added that it does not want to be the party that surprises (and incurs the wrath of) the retail customer by adding the surcharge at the cash register.  
In a letter filed after the November 7th meeting, Hannaford 
Brothers stated the following:
There is reference made to the Tennessee Methodology in the Sprint Nextel proposal.  I believe it is important to remember that we heard in our November meeting that a number of other states have adopted this same methodology to collect the 911 fees.  The prepaid service providers are able to function in these states.  If other states have already wrestled with this issue and come up with a solution, why do we have to create a different solution?  
2. Maine Convenience Store Owners

The Maine Convenience Store Owners supported the 

Tennessee Model proposed by Sprint Nextel and noted that if the burden of collecting the surcharge is shifted to retailers, retailers may choose to stop selling prepaid wireless cards.  

3. Maine Grocers Association

The Maine Grocers Association opposed the collection of a 

surcharge at the point of sale and asserted that some of their smaller members may stop selling prepaid wireless cards if they are forced to participate in the surcharge collection process.  
4. Maine Merchants Association

The Maine Merchants Association indicated that it is 
opposed to any point of sale collection of prepaid wireless fees at the retail or wholesale level and is particularly opposed to process that would require retail merchants to collect the surcharge at the cash register.  The Maine Merchants Association stated a preference for the following mechanism: "For each month during which an account is active, CMRS [commercial mobile radio service] service providers shall calculate the amount owed for prepaid service by multiplying the number of active customer days for that month by the amount of the current statutory fee divided by 30."  The Maine Merchants Association questioned whether the revenues generated by the surcharge justify the costs associated with its collection.  The Maine Merchants Association also noted that it has no interest in expanding its current role as the State’s uncompensated tax collector.  Finally, in response to proposals that retail merchants collect the surcharge, the Maine Merchants Association expressed concern about possible penalties for retailers who fail to remit the proper surcharge amount to prepaid service providers.  

5. New England Convenience Store Association
The New England Convenience Store Association (NECSA) 

filed written comments on December 15, 2006.  In its comments, NECSA opposed any requirement to collect the E9-1-1 surcharge at the retail point of sale.  NECSA noted that it does not support a surcharge “based upon the retail value of the prepaid minutes sold” or a mechanism that would “infringe upon the sale of wireless service time by deleting from the consumer’s purchased time to pay for the surcharge.”  Instead, NECSA proposed “the imposition of a fixed fee collected directly from the provider of the prepaid wireless service to cover the cost of E-911 surcharges.”

6. Rite Aide
Rite Aide indicated that it is opposed to the collection of a 

surcharge at the point of sale and echoed the concerns raised by Maine Merchants Association and Hannaford  Brothers.  Rite Aide noted that if it is required to collect a surcharge without compensation, it may choose to stop selling prepaid wireless cards.  
C. Users of Prepaid Wireless Service
Representatives of the following users of prepaid wireless service

offered written comments at the conclusion of the Stakeholder Group process.

1. American Association of People with Disabilities 
The American Association of People with Disabilities (AAPD) 

did not participate in any Stakeholder Group meetings but did file written comments on December 11, 2006.  These comments noted that persons with disabilities are among the poorest citizens in the State and disproportionately use low-cost phone plans such as those offered by prepaid wireless providers.  The AAPD recommended that the Commission adopt a mechanism for prepaid wireless service that collects the fee at the point of sale and that the fee be based on the value of the minutes purchased rather than a monthly fee.  
2. The Seniors Coalition

The Seniors Coalition did not participate in any Stakeholder 

Group meetings but did file written comments on December 11, 2006.  These comments noted that a substantial percentage of senior citizens are on fixed incomes and cannot afford to pay a significant fee on their prepaid wireless service. The Seniors Coalition urged the Commission to adopt a surcharge mechanism for prepaid wireless service that (1) is funded primarily from the General Fund; (2) is fully transparent to customers; (3) is collected at the point of sale; (4) is competitively neutral between prepaid and postpaid providers and (5) recognizes the impact a surcharge “potentially has on market-driven product choices available to consumers.”  The Seniors Coalition supports a surcharge that is based on the value of the minutes purchased rather than a monthly fee and is opposed to the procedure referred to as “sufficient positive balance” or “decrementing.”  

X. OTHER ISSUES 

During the Stakeholder Group process, several additional issues arose 

that relate to a surcharge on prepaid wireless service.  Some of those issues are discussed briefly in this section of the Report.  
A. Applicability of Surcharge to VoIP Service
Interconnected Voice over Internet Protocol (VoIP) is a fast growing technology that, from the user’s perspective, is functionally equivalent to traditional analog phone service.  During the Stakeholder Group process, it was suggested that interconnected VoIP subscribers should be required to pay into the E9-1-1 Fund for the same reasons that prepaid wireless subscribers are now being asked to contribute to the Fund.  No participant expressed opposition to this assertion and staff agreed that this is a legitimate issue for the Legislature to consider.  However, staff noted that the Stakeholder Group’s charge is limited to the prepaid wireless context and that analogous VoIP issues are beyond the scope of the Stakeholder Group process.  



The Commission notes that the FCC requires providers of Interconnected VoIP service to transmit information to the applicable E9-1-1 system and that Vonage, the largest interconnected VoIP provider in Maine, is already voluntarily contributing to the E9-1-1 Fund.  The Commission further notes that LD 547, An Act to Create Fairness in E-9-1-1 Funding, which will be heard by the Committee on March 13th, will provide a vehicle for the Committee to consider placing a surcharge requirement on providers of interconnected VoIP and their subscribers.
B. 25-Line Cap in Current Law
25 M.R.S.A. subsection 2927 (1-B) provides that the statewide E9-

1-1 surcharge “may not be imposed on more than 25 lines or numbers per customer billing account.”  A detailed discussion of the 25-line cap can be found on page 10 of the Commission’s February 6, 2006 Report to the Committee.  During a Stakeholder Group meeting, it was suggested that the policy reasons that justify this cap should be reviewed and reconsidered.  During the discussion, staff (1) stated that it believed this issue is beyond the scope of the Stakeholder Group’s charge and (2) agreed to identify the issue in this Report. 
C. Revenues Produced by Surcharge on Prepaid Wireless Service
In the Commission’s February 6, 2006 prepaid wireless report to 
this Committee, the Commission noted that it is difficult to estimate the revenues that would be generated by the proposed surcharge mechanism because of lack of access to key information.
  Based on the best information available at the time, the Commission estimated that there were 100,000 prepaid wireless subscribers in Maine and that if each subscriber paid a 50 cent surcharge on a monthly basis, the annual revenue from the surcharge on prepaid wireless subscribers would be roughly $600,000 (50 cents x 100,000 = $50,000/month; $50,000 x 12 months = $600,000).  

The Commission had hoped that it could gather information from 

prepaid wireless service providers during the Stakeholder Group process that would allow the Commission to refine its revenue estimate.  However, as discussed in section VII above, the Commission was not able to obtain the necessary information during the Stakeholder Group process.  The Commission is therefore unable to refine the estimated revenue impact calculation that was included in our February 6, 2006 report to this Committee.
D. Administrative and Enforcement Costs
The Commission was asked to include in this Report an estimate of 

the administrative and enforcement costs associated with the collection of a surcharge for prepaid wireless service.  

Surcharge funding is the only revenue source for the statewide E9-

1-1 system. Collection and processing of surcharge revenues and associated reports are currently a part of the day-to-day operation of the Emergency Services Communication Bureau (ESCB).  The ESCB believes that the administrative costs associated with assessment of a surcharge on subscribers of prepaid wireless service would be minimal.  Based on the collection model recommended in section XI below, these administrative costs would largely be the costs of processing the written reports and remittances from Maine’s prepaid wireless service providers.  

The collection model recommended below provides for alternative 

surcharge collection methods.  The ESCB does not anticipate that the use of different collection methods will have a significant effect on its administrative costs.  The ESCB also recognizes that the prepaid wireless industry is expanding and that there may be new market entrants in the future.  However, the ESCB does not anticipate that the addition of even several more providers of prepaid wireless in Maine will have a significant impact on the State’s administrative costs. 

The ESCB does not currently incur significant enforcement costs.  

The ESCB relies on service providers to file complete and accurate reports and to remit the surcharge amount as required by law.  The ESCB does not systematically audit reports or remittance amounts.  The ESCB does not anticipate that its enforcement costs would significantly increase if the subscribers of prepaid wireless service were required to contribute to the E9-1-1 Fund.

E. Nexus

In both oral and written comments, Verizon Wireless raised the 
question of whether the prepaid wireless surcharge should apply to all purchases occurring in Maine, or whether the surcharge should apply more narrowly to transactions related to a Maine area code.  Verizon Wireless noted that similar questions arise for purchases made over the phone or Internet.  Verizon Wireless asserted that in each of these contexts, Maine would need to decide how to determine the customer’s nexus or connection with the State.  In response to this issue, Verizon Wireless noted that  
[u]nder federal mobile sourcing rules, which were adopted several years ago as part Title 36, primary residence is used as the primary determinant of a customer’s nexus with a state.  However, pre-paid wireless services are excluded from these rules in part because there is no monthly billing relationship between the provider and the customer.  Thus, federal law is silent on the issue of nexus. 
That said, Verizon Wireless currently uses area code as the sourcing method in those states which require the collection of E-911 surcharges for prepaid wireless service.  However, there are other bases by which sourcing could occur.  For example, should nexus be based on a customer’s address or phone number where they happen to be different?  Should nexus relate to the location of the store where minutes are purchased, or some other method?  No method perfectly captures which customers are “Maine” customers for purposes of collecting surcharges, but regardless, to move forward in this area, Maine would need to adopt system of determining nexus that is both fair and workable.  

F. Notice to Customer

In both oral and written comments Cingular asserted that 

subscribers of prepaid wireless service who are required to pay an E9-1-1 surcharge should have adequate notice of the surcharge and of its importance to the viability of the E9-1-1 system.  In written comments, Cingular noted that

[s]uch a "disclosure" to the consumer would also ensure that they would be knowledgeable about the 911 system and that it is operating and available to such prepaid wireless user.  Such disclosure would be commensurate with the postpaid wireless user disclosure on their monthly bill.
XI. ANALYSIS
A. Summary of Positions of Stakeholders and Relative Merits of Surcharge Collection Methods

1.
Point of Sale Method
This mechanism would allow for the collection of the surcharge directly from the customer at the point of sale.  Under this method, retailers would be responsible for collecting a surcharge whenever a customer purchases minutes of use.  Some of the benefits of the Point of Sale Method are that it more closely approximates the surcharge paid by postpaid wireless customers and that it is the most transparent to customers.  Some of the liabilities of the Point of Sale Method are that it creates logistical, financial and philosophical problems for retail sellers who vigorously oppose the method. 
The leading proponent for this model among the Stakeholder Group is TracFone, who insists that it is the only model that is competitively neutral and workable for resellers like TracFone.  Cingular favors a point of sale approach if such an approach can be implemented.  The American Association of People with Disabilities and the Senior Coalition did not participate in Stakeholder Group meetings but filed comments at the end of the process that supported a Point of Sale Method. 



The retail sellers of prepaid wireless cards uniformly opposed any Point of Sale approach.  Representatives of these retail sellers included Hannaford Brothers, the Maine Convenience Store Owners, the Maine Grocers Association, the Maine Merchants Association, the New England Convenience Store Association and Rite Aide.

2.
TracFone Proposal
As an alternative to the retail Point of Sale Method, 
TracFone recommended that the PUC consider a two-part model.  The first part included “imposing a 1% fee on wholesale transactions between wholesalers of the prepaid wireless airtime and retail merchants.  This would require the retailers to track their retail sales in the state and pay the 1% fee to the wholesaler, which would remit this amount to the Treasurer.  The retailer would have the option of recovering the cost from retail customers.”  This option was also opposed by the retail sellers who participated in the Stakeholder Group.

TracFone described the second part of its proposal as 

follows: “If the PUC decided that retail merchants should not be involved in the collection process at either the wholesale or retail level, we suggest that the prepaid service providers should collect and remit a 1% fee only on their direct retail sales in the state.”  Verizon Wireless opposed this second part of the TracFone proposal in the following way:
Practically, since sales for resale account for the great majority of sales of prepaid wireless services, such a method would create a lack of parity within the industry as it relates to E-911 collections.  Under Tracfone’s proposal, because Tracfone is a reseller whose sales are “indirect,” they would not be obligated to collect E-911 surcharges for its sale of Verizon Wireless minutes, but if Verizon Wireless were to sell the minutes directly to a customer, E-911 surcharges would apply.  On its face, this does not seem fair.

3. Decrement Method
Under this method, the carrier deducts the surcharge amount from each active prepaid service card, account or functional equivalent.  This deduction could occur at the time of purchase or at designated intervals during the viability of the card.  One of the advantages to the Decrement Method is that it requires prepaid wireless customers, rather the service provider, to pay the surcharge.  The disadvantages are that the customer may not know that the deduction has occurred and may view the deduction as a misrepresentation of the number of minutes they receive when they purchase the minutes.  The Decrement Method also has technological deficiencies which are summarized in comments filed by Cingular as follows:

[T]he responsibility for implementing the decrement would fall on the wireless carriers themselves, not on the providers.  That is because carriers, whether or not they are also direct providers, are responsible for managing the minutes of use by a customer.  Providers, by contrast, are in many cases resellers who are not involved in managing the minutes of use once they are purchased, and therefore providers would not be able to directly decrement minutes of use from a customer.  Thus, a potential downside of the decrement method is that the administrative burden of E-911 fee collection would fall on carriers, not providers.
In its comments, TracFone noted that, because it is a reseller of prepaid wireless service, it lacks the technological capability to use the Decrement Method to collect a surcharge from its customers.

Notwithstanding these problems, the following 13 states permit decrementing: Iowa, Florida, Illinois, Kentucky, Nebraska, North Carolina, Ohio, Pennsylvania, Rhode Island, South Dakota (if the subscriber is notified), Tennessee, Wisconsin and Virginia.
4.
ARPU Method
The ARPU Method uses a formula to estimate how many of 

the prepaid wireless provider’s subscribers should be assessed a surcharge in a given month. This method divides the provider’s total intrastate monthly revenues by the average revenue per user (ARPU) of the wireless industry.  The Tennessee Method, discussed below, uses $50 as the monthly ARPU, which represents an estimate for the national average for monthly wireless revenues. The result is the estimated number of subscribers for the month.  This number of subscribers is then multiplied by the subscriber surcharge amount, which results in an overall amount that the wireless provider must pay to the E9-1-1 fund for the month in question.  

ILLUSTRATION:

Formula:


Monthly Intrastate Revenue
=
Number of Subscribers




ARPU

Number of Subscribers   x  Surcharge  = Amount paid to E9-1-1 Fund by 

Prepaid Wireless Provider

Assumptions: 

Monthly intrastate revenue = $500,000



ARPU = $50



Surcharge = 50 cents

Calculation:



$500,000   =   10,000



     $50



10,000  x  0.50  =  $5,000
The major difference between the ARPU Method and the Point of Sale and Decrement Methods is that under the ARPU Method, the surcharge is collected directly from the provider rather than the customer.  The primary benefit of the ARPU Method is its administrative simplicity.  One of the key questions associated with the ARPU Method is whether the charge should relate to minutes purchased, or months of service actually utilized.  
One of the arguments against the ARPU Method is that 
because it is collected from providers rather than customers, it does not lead to parity with the collection mechanism for post-paid wireless customers.  A second argument against the ARPU Method is that some providers have no reasonable way to collect monthly fees from their customers.  This, in effect, changes the surcharge from a fee on subscribers to a fee on providers.  Providers with no options argue that the ARPU Method puts them at a competitive disadvantage because it forces them to either incorporate the fee into their rates or absorb the fee and withstand a net loss in revenue.   
5.
Tennessee Model
 


The State of Tennessee has adopted a model
 which offers the prepaid wireless provider the option of collecting the surcharge through either the Decrement Method or the ARPU Method.  This “menu” approach is intended to capture the benefits of each of the methods by allowing the provider to select the preferred method.  
The Commission understands that the following 18 states 
had enacted legislation that requires subscribers of prepaid wireless providers to fund the state’s E9-1-1 system: Alabama, California, Florida, Illinois, Indiana, Iowa, Kansas, Kentucky, Maryland, Minnesota, Montana, Ohio, Pennsylvania, South Carolina, Tennessee, Virginia, Washington and Wisconsin.  Several other states, including Maine, are currently considering or reconsidering the issue.  The Commission further understands that the most commonly used mechanism is the model that has been developed by Tennessee.  Of the18 states that require subscribers of prepaid wireless service to contribute to the state’s E9-1-1 fund, the following five states employ the Tennessee Model in their statutes: Tennessee, Iowa, Ohio, Virginia and Wisconsin. The Commission understands that other states are considering adopting the Tennessee Model.  



Among the participants in the Stakeholder Group, Sprint Nextel was the strongest advocate for the Tennessee Model.  The Tennessee Model was also favored by Hannaford Brothers and the Maine Convenience Store Owners.  Verizon Wireless questioned whether a surcharge on prepaid wireless service was justified, but noted that if Maine decides to apply such a surcharge, the Tennessee Model is the “least bad” of the options under consideration.  Cingular stated a preference for the Point of Sale Method but stated that if such a method is not adopted, Cingular urges the adoption of the Tennessee Model that has been adopted in numerous states across the country.

B.
Conclusions
The policy question for this Committee is relatively straightforward.  

Currently, postpaid wireless subscribers contribute to the E9-1-1 Fund and prepaid wireless subscribers do not.  The question for this Committee is one of equity: Is there a fundamental difference in the service provided by prepaid and postpaid wireless providers that justifies a different treatment under the E9-1-1 Funding law?  As discussed in detail in our February 6, 2006 Report to this Committee, the Commission believes the answer to this question is “no.”
  For equity reasons, the Commission urges the Committee to adopt a surcharge mechanism that will treat subscribers of prepaid and postpaid wireless service as similarly possible. 
But there is a big problem.  The Stakeholder Group worked 

diligently to identify a mechanism that was workable, understandable and fair to both subscribers and providers of prepaid wireless service.  What we learned is that there are substantial differences in technologies and business models employed by Maine’s prepaid wireless providers and the many plans under which customers receive service and are billed.  These differences create inconsistencies which defy the creation of a simple, one size fits all surcharge mechanism for prepaid wireless service.  Indeed, there are legitimate problems with each of the methods discussed in this Report.  


Some Stakeholders have argued that the practical problems with each of the available methods justify a preservation of the status quo.  However, the Commission believes that preserving the status quo, in which postpaid subscribers pay a surcharge and prepaid subscribers do not, is not acceptable.  The Commission acknowledges that each of the methods discussed in this Report is flawed.  However, having listened to the Stakeholders, the Commission concludes that it is better to adopt the best available mechanism than to do nothing.  


Based on input from the Stakeholders, the Commission concludes the Point of Sale Method is not viable in Maine.  The retail sellers who participated in the Stakeholder Group were uniformly and vigorously opposed to their involvement at either the retail and wholesale levels, even when compensation for their involvement was offered.  The Commission concludes that absent cooperation from the retail sellers, the Point of Sale Method is unworkable.  For similar reasons, the Commission cannot recommend the TracFone proposal to impose a fee on wholesale transactions between resellers of prepaid wireless service and retail merchants.  



For the reasons summarized by Verizon Wireless, we are also unable to support TracFone’s proposal for prepaid wireless providers to pay a fee only on direct retail sales in Maine.



The Commission understands the limitations of the Decrement and the ARPU Methods that are described above.  However, after carefully considering the input provided by the Stakeholders and reviewing how other states have responded to the challenges presented by these issues, the Commission concludes that the best available option is the Tennessee Model that has been adopted by, and appears to be working sufficiently, in several other states.  

XII. RECOMMENDATIONS

Section 3 of Chapter 162 provides that the Commission must submit a report to the Committee that summarizes the results of and recommendations produced by the Stakeholder Group. Chapter 162 specifically provides that:

The report must include suggested legislation to implement any recommendations of the stakeholder group. If the stakeholder group fails to reach agreement or if for any other reason the commission determines it [sic] appropriate to provide its own separate recommendations on the subject matter of this resolve, the commission may include its own analysis and recommendations in the report, including any suggested legislation to implement its recommendations.

As discussed above, the Stakeholders were not able to reach consensus on a surcharge mechanism for prepaid wireless service.  Based on the input provided by the Stakeholders and the Commission’s review of how other states have addressed these issues, the Commission offers the amendment included as Attachment F to this Report for the Committee’s consideration.  This amendment is intended to incorporate the Tennessee Model into Maine law.

There is one significant difference between the Tennessee statute and the Commission’s proposed amendment.  The Tennessee statute writes the then-pending national average revenue per customer (ARPU) amount, which was $50, into law.  The Commission notes that the national ARPU changes over time.  Rather than lock a particular number into statute, the Commission’s amendment includes the phrase “the most recently calculated national” ARPU.  This would ensure that the value used to compute the E9-1-1 surcharge in Maine reflects current industry revenue trends rather than an historical number which may deviate significantly from current circumstances.
During the Stakeholder Group process, several issues surfaced that must 

be worked out prior to the implementation of a Tennessee Model surcharge in Maine.  Some of these issues, such as the question of nexus, notice to subscribers who are subject to decrementing and whether the ARPU charge should relate to minutes purchased or months of service actually utilized, are discussed in this Report.  Many other implementation issues are not identified in this Report.  If the Committee wishes to pursue the implementation of the Tennessee Model in Maine, the Commission recommends that the Committee authorize the Commission to address such issues through the rulemaking process.  

� As discussed in section VI(A) below, the initial meeting of the Stakeholder Group was postponed to August 15, 2006.


� Throughout the Stakeholder Group process, staff circulated written comments from individual Stakeholders to the full Stakeholder Group.  For instance, responses by individual Stakeholders to the questions posed in the September 25th memo were distributed to all Stakeholders through staff’s October 26, 2006 memo. 


� For a discussion of the difficulty in obtaining information about prepaid wireless subscriber numbers and the potential revenue generated by a surcharge on prepaid wireless service in Maine, see pages 4, 5 and 9 of the February 6th Report.


� The Tennessee Model is discussed at pages 11-13 of the Commission’s February 6, 2006 Report to the Committee.  


� See pages 8-9 of the February 6th Report.
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