STATE OF MAI NE MAI NE LABOR RELATI ONS BOARD
Case No. 11-03
| ssued: Decenber 15, 2011

)
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V. ) AND
) ORDER
CTY OF AUGUSTA, )
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)

The | AFF Local 1650, Augusta Fire Fighters filed a
prohi bited practice conplaint on Septenber 1, 2010, in which it
all eged that the Gty of Augusta violated section 964(1)(E) of
the Muni ci pal Public Enployees Labor Relations Law, Title 26,
8961 et seq. (the “Act”). Specifically, the Union alleges that
the Gty's failure to honor the “evergreen clause” contained in
t he agreed-upon negotiating ground rules constituted a failure to
bargain in good faith. The City admts that their negotiator
signed ground rul es containing an evergreen cl ause but argues
that the negotiator did not possess the authority to bind the
City to an extension of the agreenment and that the Union was
notified as soon as the City |learned of the error.

PROCEDURAL SUMVARY

A prehearing conference was schedul ed for Novenber 19, 2010,
but was postponed at the joint request of the parties. It was
eventual |y reschedul ed for March 8, 2011, and was presided over
by Board Chair David C. Elliott. The Prehearing Order issued on
March 15, 2011, identified the parties’ exhibits and w tnesses,
potential stipulations, and the expected duration of the hearing.
The Prehearing Order also required the Conplainant to submt an



of fer of proof to support its request to present evidence of

all eged acts of bad faith by the City during previous
negoti ati ons, sonething that was not nentioned in the Conpl aint
itself. After reviewng the offer of proof and the Respondent’s
reply, the Prehearing Oficer issued a “Prehearing Order on
Proposed Testinmony” on April 29, 2011, in which the Conplainant’s
request to offer evidence of the City' s conduct in prior
negoti ati ng sessi ons was deni ed, but evidence of the authority of
the Gity’s negotiator in previous years was permtted.

The evidentiary hearing was held on May 11, 2011, and was
expected to | ast one day. Board Chair David C. Elliott, Esq.,
presi ded, with Enpl oyer Representative Patricia M Dunn, Esq.
and Enpl oyee Representative Carol B. Glnore also serving on the
Board. At the start of the hearing, the Conplainant indicated an
intent to call various witnesses to testify on matters related to
the Gty’s unilateral changes to three mandatory subjects of
bar gai ning that were covered by the expired coll ective bargaining
agreenent. The City objected to the expanded focus of the
heari ng because the allegations in the Conplaint concerned only
the evergreen clause in the ground rules and did not relate to
uni | ateral changes made after the expiration of the collective
bar gai ni ng agreenent. The City argued they did not have the
notice necessary to prepare a proper defense. The parties noted
that grievances had been filed on these issues and they had
previously agreed to hold themin abeyance pending the resol ution
of the prohibited practice conplaint. After considering the
parties’ argunments, the Board decided to proceed with the hearing
on the Conplaint as presented, that is, the evidence related to
the failure to conply with the evergreen clause, and revisit the
uni l ateral change issues at the end of hearing the testinony.



Once the parties had presented their evidence regarding the
original prohibited practice conplaint, the parties again stated
their positions on whether it was appropriate to allow additional
testinony on the City's alleged failure to maintain the | evel of
benefits provided in the expired contract. After some di scussion
about the different options available to the Board and the
potential relevance of 26 MR S. A 8964-A(2), the parties agreed
to brief the issue. The Conplainant’s brief would identify the
three unilateral changes the Cty allegedly made and woul d
present |egal argunents on how the all eged unilateral changes
were relevant to the present conplaint. The Cty would be able
to file a responsive brief. The Board would then determine if an
addi tional day of hearing should be scheduled, and, if not, what
the next step shoul d be.

In the InterimOrder dated August 9, 2011, the Board
concl uded that testinony concerning the alleged unil ateral
changes made by the City was not appropriate because the matter
was not relevant to the allegations in the conplaint. The Board
al so addressed 26 MR S. A 8964-A(2), which continues a
col | ective bargaining agreenent’s grievance arbitration provision
after the expiration of the agreenment for certain matters. The
Board concl uded that 8964-A(2) expressly obligates the Board to
determ ne whi ch provisions are subject to post-expiration
arbitration. As a result, the Board ordered the parties to
submt witten argunent on two issues: the nerits of the
prohi bited practice conplaint heard on May 11, 2011, and the
guestion of whether the three issues identified are enforceable
under 8964-A(2), that is, “enforceable by virtue of the static
status quo doctrine.” The City filed a Mdtion to Reconsider that
Order, which was deni ed on Septenber 13, 2011. The parties
agreed upon a revised briefing schedule and both briefs were
filed with the Board by Cctober 17, 2011
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Bet ween t he issuance of the Septenber 13, 2011, Order and
t he deliberation of this case, Board Chair David C. Elliott’s
termexpired. Barbara L. Rainondi, Esq., was appointed to take
over and was provided with the record and a copy of the tran-
script to read before the deliberation. The other two nenbers of
the Board, Patricia M Dunn and Carol M Gl nore, joined Chair
Rai nondi to deliberate this matter on Novenber 9, 2011

The nerits of the prohibited practice conplaint and the
Board’ s determi nation of whether particular issues nust be
mai nt ai ned pursuant to the status quo doctrine are distinct |egal
i ssues for which the Board has different sources of statutory
authority. Consequently, we will be issuing two separate
deci sions. This decision addresses the prohibited practice
conpl aint pursuant to the authority granted to the Board in
8968(5)(A)-(C) . A conpani on decision regarding status quo
determ nations will be issued under the authority granted to the
Board in 8964-A(2).

JURI SDI CT1 ON

The Gty of Augusta is the public enployer within the
meaning of 26 MR S. A 8 962(7), and | AFF Local 1650, Augusta
Fire Fighters is the bargaining agent within the nmeani ng of 26
MR S. A 8962(2) for enployees in the Augusta Fire Departnent.
The jurisdiction of the Board to hear this case and to render a
decision and order lies in 26 MR S. A 8968(5) (A -(0O

FACTUAL FI NDI NGS

1. The Conplainant is the bargai ning agent for two
bargaining units in the Cty of Augusta Fire Departnent, one unit
of uniformed firefighters (Local 1650) and one unit of battalion
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chi efs (Local 1650A). The duration of the nobst recent collective
bar gai ni ng agreenents for the two units was six nonths, from
January 1, 2010, to June 30, 2010. The prior «collective
bar gai ni ng agreenents had expired on Decenber 31, 2009. Although
the Union woul d have preferred to negotiate a one-year extension
to take themto the end of 2010, the Gty wanted all of its

bar gai ni ng agreenents to termnate at the sane tine, which was
the end of June.

2. Sonetinme in January of 2010, the Union contacted the
Cty in an effort to make an early start to negotiating
successor contracts. The Union offered several dates on which to
negoti ate, but they were all rejected by the GCty.

3. The Augusta City Manager presented his proposed budget
for 2010/2011 in an executive session of the Augusta City Counci
on March 18, 2010. After noting the reductions nmade in the prior
budget, the “budget nessage” stated:

.[ The budget] continues to require that Gty
enpl oyees (with the exception of uniform police and
fire personnel) incur eight “shut down” days and it
makes no provision for cost-of-living or step increases
for the workforce (all of our collective bargaining
agreenments expire this June 30'" so there is no breach
of contractual comm tnents—understanding that we wll
nonet hel ess honor our statutory obligation to bargain
in “good faith” and address any financial inplications
of that as they may arise).

Exhibit R 6 at p. v.!

4. The City's Finance Director testified that the Gty
Manager’ s budget included a zero wage increase and freezing of

The City Manager’s “Budget Message”, presented by the Gty as
exhibit R-6, is an 11l-page verbal description of the budget, but it is
not a financial docunent. Neither party offered as evidence the
actual budget that was adopted by the City.
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step increases, but that in all the other respects the budget did
not assume any change to the status quo. During the March
executive session, the Cty Council discussed the potenti al

i npact of the City's obligation to maintain the status quo if the
col | ective bargaining agreenents expired, but no consensus was
reached on the extent of this obligation.

5. On April 13, 2010, the Cty held a “pre-negotiations
meeting,” during which the Cty Manager and the City' s Finance
Director net with bargai ning team nenbers fromthe vari ous unions
representing City enployees, including nenbers of the fire
departnent. Copies of the budget nessage of March 18, 2010, were
distributed. The Gty Manager and Finance Director outlined the
unfunded liabilities that the Gty was facing and various itens
i ke increases in pension costs, bonded debt for pension obliga-
tions, retiree health insurance and active health insurance. The
purpose of this neeting was to advise the unions that the
financial situation was serious and there would be difficult
times ahead. There was no discussion at this neeting about the
status quo to be maintained if any of the collective bargaining
agreenents expired wi thout a successor agreenent in place.

6. Dave Barrett is the Director of Personnel Services and
Labor Rel ations at the Maine Minicipal Association. M. Barrett
has represented the City at the bargaining table with their
vari ous bargaining units for at |east 10 years. During that
period, he has signed ground rules on behalf of the City that are
the sane as the ground rules in this case. |In addition, during
that period he has had the authority to sign tentative agreenents
and present the agreenents to the City Council.

7. M. Barrett net with the City Manager, the Fi nance
Director and the Human Resources Director on May 18, 2010, for
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gui dance on what they and the Gty Council had determ ned to be
the Gty’s range of options at the bargaining table. M. Barrett
received the sanme financial docunent (the budget nessage) that
had been distributed at the “pre-negotiations” neeting in April.
He and the city managers di scussed how the financial situation
was going to inpact bargaining for a successor agreenent. There
was no di scussi on about the evergreen clause nor was there any
speci fic discussion about the scope of the status quo. The
guidelines for the first year of the contract were a zero percent
wage i ncrease and freezing all |ongevity steps.

8. The first negotiating session occurred on June 10, 2010,
and was attended by Brian Chanberlain, the Union President, the
Fire Fighters negotiating team and for the Gty, M. Barrett,
the Gty’'s Human Resources Director, and the Cty’'s Finance
Director. At this first nmeeting, the ground rules were signed by
M. Chanberlain and M. Barrett on behalf of their respective
bargai ning teans. They did not discuss each ground rule, but
agreed that the ground rules they were signing were essentially
t he sane ground rules that they had signed in previous bargaining
sessions. During this first neeting, the parties di scussed how
negoti ati ons were going to proceed fromthat point forward.

9. The ground rul es consisted of eight nunbered itens
covering such matters as confidentiality, authority to nmake and
anend tentative agreenents, scheduling, and the tinme frane for
presenting proposals. Rule nunber 8, referred to by the parties
as the “evergreen clause,” states:

In the event that collective bargai ning shall not have
been successfully conpleted prior to the expiration of
the current agreenent the parties hereto agree that
said agreenent will remain in full force and effect
until a successor agreenent has been negoti at ed.



10. M. Barrett testified that he signed the ground rules
wi thout really considering the inpact of this evergreen cl ause on
the Gty s situation.

11. The second negoti ating session occurred on June 30,
2010. The neeting started with the Gty s proposal to reduce the
benefit for retiree health insurance fromthe Cty paying 100% of
the cost for the retiree to an 80/20 split between the City and
the enpl oyee. The City realized that sonme enpl oyees were cl ose
to retirenment, so they offered a 30-day extension to allow those
individuals to retire and still retain the 100% coverage. The
Union’s chief negotiator pointed out to the City that the
evergreen clause in the ground rules would preclude the City from
maki ng such a change. The City’s negotiating team caucused and,
upon return, agreed that the evergreen clause was “in play” and
said they were withdrawi ng their 30-day extension of the
retirement health benefit.

12. Although M. Barrett testified that the Gty
“deliberately limted its proposal to some big ticket financial
itens: overtine, active health insurance contributions and the
retiree health issue,” there was no testinony as to whet her other
matters beside the retiree health insurance were di scussed at the
June 30, 2010, negotiating session.

13. After the session ended, the Cty’'s negotiating team
went to the City Manager’s office and expl ained the situation.
The Gty Manager asked M. Barrett to be avail able the next night
for an executive session of the Cty Council.

14. The follow ng day, WIliam Bridgeo, the Cty Mnager,
pl ayed golf with the Gty s attorney and told himthat the Cty
had m stakenly agreed to an evergreen clause in the ground rules
that had been signed earlier in June. The Cty' s attorney stated
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that he did not believe that the Gty’'s negotiator had the
authority to sign an evergreen cl ause.

15. On the evening of July 1, 2010, the Cty Council net in
executive session and di scussed the issue of the evergreen cl ause
in the ground rules. The City's attorney stated his opinion that
a vote of the City Council was necessary to nmake an evergreen
cl ause effective. At this neeting, the Cty Council nade it
clear that the negotiator did not have the authority to extend
the agreenent and that the “static status quo” woul d be
i npl emrented, as advised by the City attorney. The Cty Counci
directed the Gty Manager and the Finance Manager to communi cate
that position to the Union.

16. A letter dated July 9, 2010, fromWIIliam R Bridgeo,
the Gty Manager, to Brian Chanberlin, Local 1650 President,
stated, in full:

As you are aware, the collective bargai ni ng agreenent
bet ween the Local 1650 and the City of Augusta expired
on June 30, 2010. Pursuant to Maine law, certain
aspects of the collective bargaining agreenment continue
in place pursuant to the doctrine of status quo. Qur
research shows that status quo neans that enpl oyees
will continue to be paid pursuant to the terns existing
as of June 30, 2010. Enployees will not be eligible
for increases in pay or benefits such as step

i ncreases, increases in longevity pay, increases in pay
due to obtaining professional status or qualification,
or increased benefits due to |ongevity, such as
addi ti onal vacation for reaching 20 years or the I|ike.
Addi tionally, pursuant to |aw, the obligations
addressing retiree health benefits that existed in

t hose expired agreenents have also expired. Al other
pay and benefits which are included as part of the

sal ary package will continue to be paid pursuant to the
expired col |l ective bargai ni ng agreenent.

| f your understanding with respect to the current
situation is different, please notify nme as soon as
possi bl e.



17. The July 9, 2010, letter was nailed to the Union s post
of fice box, but no one in the Union had retrieved the mail from
the box prior to the next neeting on July 21, 2010. The Union
President stated that they had never previously received this
kind of mail through the Union’s post office box. He testified
that it had been their experience that the City would call them
or sonehow notify themif there was significant mail that they
shoul d come by and pick up.

18. In a nmeno to the Mayor and City Council dated July 10,
2010, the Gty Manager outlined various staffing nmatters and
descri bed the bargaining situation wth:

The budget adopted for 2010/2011 contai ned no
provi sion for wage or step increases [as] well as the
need for concessions on benefit paynments fromthe
unions. All of our union contracts expired on June
30'" and, based on advice fromthe Cty Attorney, |
have notified the representatives of the affected
bargai ning units that to the extent permtted by state
law, the City has frozen conpensation and benefit
paynments consistent with your budget paraneters. | do
not expect that this will be well received, but | see
no choi ce absent proper financial authorization (which
woul d need to have been in the budget appropriation)
fromyou.

We are, of course, bargaining in good faith
despite our financial constraints. W have expl ai ned
to the workforce and their representatives the City’'s
financial dil emma—-especially the heavy current and
future costs that just honoring pre-existing
contractual conmitnents for pension paynents and
retiree and active health insurance paynments requires
(on the order of the equivalent of a 2% - 3%tax
increase in each of the next eight years). . . . As
things develop in negotiations, | will brief you in
executive session and seek your gui dance.

These are difficult times for all parties. On the
negotiations front, | expect that we will soon want to
seek the assistance of dispute resolution
prof essionals. Qur enployees and their professional
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representatives have been patient and civil in our
nmeetings and | expect that to continue.

19. The parties stipulated that during the previous ten
years, “the City had maintained a dynam c status quo whenever an
agreenent expired prior to the conclusion of negotiations for a
successor agreenent.” M. Barrett testified that it was his
under standi ng that 2010 was the first tinme that step increases
had not been continued after the expiration of an agreenent.

20. The third negotiating neeting occurred on July 21,
2010. It was at this time that the Union first sawthe City’s
letter of July 9, 2010, and learned that the Gty had adopted
what the Gty considered to be the static status quo.

21. The letter dated July 21, 2010, fromthe Acting City
Manager to the Union President explained the City s position on
the evergreen clause. The letter states, in full:

As stated in the city manager’s July 9 letter to you
the Gty's position is that since the collective
bar gai ni ng agreenents between Local 1650 and Local
1650A and the City have expired, certain aspects of the
CBA cease with the expiration of the contract. These

i nclude increases in pay or benefits above what

enpl oyees currently receive. Additionally, pursuant to
the law, the obligations addressing retiree health
benefits that existed in those expired agreenents have
al so expired.

You have asserted that since the Gty’' s bargaining team
si gned ground rul es which contai ned an ‘' evergreen
clause, this obligates the City to continue all terns
of the expired agreenment until a successor agreenent is
reached. The bargaining teamis authorized to enter
into ground rules and bargain collectively for the

pur poses of reaching a tentative agreenent to be
submtted to Gty Council for ratification. However

it isthe Gty s position that agreeing to the
evergreen clause in the ground rul es exceeded the
authority of the bargai ning team and that the decision
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to extend the contract past its expirationis a
deci sion that can only be made by a vote of the Gty

Council. Therefore, the Gty considers the ground
rules in effect wwth the exception of that one
provision. The City has been, and will continue, to

bargain in good faith.

22. On Septenber 2, 2010, the Cty Council voted to all ow
the Gty Manager to execute an agreenment with the Fire Fighters
Local 1650 with respect to retiree health insurance. The Union
obt ai ned the approval of its menbership as well. The follow ng
Agreenent on retiree health was executed on Septenber 7, 2010:

The provisions of Section 3 (Retirenment Health) of
Article 12 (I nsurance Benefits) of the Contract shal
be deened to be in full force and effect fromthe date
set forth below through to the end of the day on
Thur sday, 30 Septenber 2010.

This agreenent is without prejudice to the
position of either party concerning the enforceability
of the Ground Rul es signed on June 10, 2010 and shal
not in any way, other than as specifically set forth
herein, add to, reduce, or alter the contractual or
legal rights of the City of Augusta and of Local 1650
arising out of the Contract or out of negotiations for
a successor collective bargai ni ng agreenent.

23. The City maintains an unappropriated fund bal ance that
could be tapped to finance itens that exceed the initial budget.
The Gty Charter indicates that the fund bal ance shoul d be
mai ntained at 8.33% As of June 30, 2010, that fund bal ance was
9.5% The City Finance Director testified that there is nothing
to prevent the negotiating team from nmaki ng an agreenent that
differs fromthe assunptions used in fornulating the budget,
al though the Gty Council would have to approve the transfer of
funds if such an agreenment were ratified.

24. Article 25 of the expired collective bargaining
agreenent, entitled “Acknow edgnent,” states in full:
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Both parties to this Agreenent, the Union and the Cty,
will acknow edge in witing, any witten correspondence
requesting acknowl edgnent within ten (10) days fromthe
date of such correspondence being received.

Correspondence to the Union shall be addressed to the
Union President at a mailing address furnished to the
City. Correspondence to the City shall be addressed to
the Gty Manager at City Center. It shall be the
responsibility of the Union to notify in witing, by
certified mail, the name of the President and the
tenure of office.

DI SCUSSI ON

The question before us is whether the failure to conply with
t he evergreen clause contained in the ground rules constitutes a
violation of the duty to bargain in good faith. W wll first
address the duty to bargain and in what circunstances a violation
of a ground rule mght constitute a breach of that duty in
violation of 8964(1)(E). W w Il then consider the nature of an
evergreen clause and whether the evergreen clause in this
particul ar case is enforceable.

Qur wel | -established standard for considering whether a
party’ s conduct constitutes bad faith bargaining is:

A bad faith bargaining charge requires that we exam ne
the totality of the charged party's conduct and deci de
whet her the party's actions during negotiations

I ndicate "a present intention to find a basis for
agreenent.” NLRB v. Montgonery Ward & Co., 133 F. 2d
676, 686 (9th Cr. 1943); see also Caribou Schoo
Departnent v. Caribou Teachers Association, 402 A 2d
1279, 1282-1283 (Me. 1979). Anong the factors which we
typically ook to in nmaking our determ nation are

whet her the charged party net and negotiated with the
ot her party at reasonable tinmes, observed the
groundrul es, offered counter-proposals, nade

conprom ses, accepted the other party's positions, put
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tentative agreenents in witing, and participated in
the dispute resolution procedures. See, e.qg., Fox

| sl and Teachers Association v. NMSAD #8 Board of
Directors, MLRB No. 81-28 (April 22, 1981);_Sanford
H ghway Unit v. Town of Sanford, MRB No. 79-50 (Apri
5, 1979). When a party's conduct evinces a sincere
desire to reach an agreenent, the party has not
bargained in bad faith in violation of 26 MR S. A, 8§
964(1)(E) unless its conduct fails to nmeet the m ni mum
statutory obligations or constitutes an outri ght
refusal to bargain.

Waterville Teachers Assoc. v. Waterville Board of Education, No.
82-11 at 4 (Feb. 4, 1982).

Negoti ating ground rul es have never been held to be a
mandat ory subj ect of bargai ning, but the Board continues to
encourage parties to have witten ground rules to govern the
conduct of negotiations. See Town of Orono v. | AFF Local 3106,
No. 11-11 at 9 (August 11, 2011). Gound rules are a set of
agreed-upon rules to govern the nechanics of negotiations. The

pur pose of ground rules is to snooth the process of negotiating,

t hereby i nproving the chances of the parties ultimately reaching
an agreenent. Subjects covered in ground rules are typically the
manner of scheduling the tine and place for negotiating sessions,
t he conposition of bargaining teans, the timng of presentation
of bargai ning proposals, confidentiality issues and dealings with
the press, negotiators’ authority to sign tentative agreenents,
and the reservation of the right to ratify the full agreenent.

Nearly thirty years ago, the Board stated, “[c]ontravention
of a negotiating ground rule, while not constituting a per se
viol ation of the Act, has been held to be evidence of breach of
the duty to bargain in good faith.” Teansters v. Town of Bar
Har bor, No. 82-35 at 9 (Nov. 2, 1982), citing Caribou School
Dep’t v. Caribou Teachers Assoc., 402 A 2d 1279, 1282-1283
(1979). As the standard for determ ning bad-faith bargaining
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recited above indicates, violating a ground rule is not a per se
viol ation because it is not a failure to neet any of the m ni num
statutory requirenents nor is it an outright refusal to bargain.
Waterville Teachers Assoc., No. 82-11 at 4.

Over the years, the Board has issued a nunber of decisions
in which the failure to abide by a ground rule was one factor in
determning that a party had failed to bargain in good faith.
Sanford Fire Fighters Assoc. v. Sanford Fire Conm ssion, No. 79-
62 (Dec. 5, 1979); Teansters v. Town of Bar Harbor, No. 82-35;
Kittery Enpl oyees Assoc. v. Eric Strahl, Kittery Town Manager,
No. 86-23 (Jan. 27, 1987). More recently, the Board issued two
deci sions which address the question of whether a violation of a

ground rule could, by itself, constitute a failure to bargain in
good faith. Town of Orono v. |AFF Local 3106, No. 11-11 (August
11, 2011) and Massabesic Education Assoc. v. RSU #57 Board of
Directors, No. 11-17 (Nov. 10, 2011). Both cases involved
conduct that violated a ground rule prohibiting the disclosure of

t he substance of negotiation sessions. |In both of these cases,
the Board | ooked at the totality of the circunstances to
determ ne whether the breach of the ground rule that occurred was
of sufficient nmagnitude to constitute a violation of the duty to
bargain in good faith. 1In the Oono case, the disruptive intent
and the egregi ousness of the breach was such that the Board found
a violation of the duty to bargain; in the Massabesic case, the

Board held that the breach was a m nor technical violation of the
ground rule and there was no basis for finding a breach of the
duty to bargain.

In this case, there is no dispute that the ground rul es,
i ncludi ng an evergreen clause, were signed and that a simlar set
of ground rules had been signed for ten years. There is also no
di spute that the City essentially reneged on that evergreen
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agreenent when it becanme apparent that it was inconsistent with
the City's expectation of the bargaining process and their
understanding of their legal obligations. There is no question
that the Gty s turnabout on what had been agreed to was a
significant change in the dynam cs of the negotiating process, as
was the case in Oono. The |egal inmpact of the change, however
is a function of the fundanental difference between this ground
rule and what is typically included in procedural ground rul es
governi ng negoti ati ons.

An evergreen clause is an agreenent to continue the terns of
a collective bargai ning agreenment until a specified date or until
a specified event has occurred. An evergreen clause establishes
the terns and conditions of enploynent to the sane extent as the
col | ective bargai ning agreenent that is being extended. NCEU v.
York County, No. 11-07 at 8 (May 17, 2011). \When an evergreen
clause is included as a provision of the collective bargaining

agreenent, the evergreen clause is agreed to and ratified as part
of the collective bargaini ng agreenent.?

The Uni on argues that even though neither the Gty nor the
Union actually ratified the evergreen clause in the ground rules,
the CGty's conduct over the past ten years is equivalent to
inplied ratification. The Union points to the fact that the sanme
ground rul e had been agreed to for 10 years, w thout any

2| ndeed, the prior collective bargai ning agreenents between these
parties contain an evergreen clause within the article establishing
the contract’s term

Article 40, Term of Contract

Thi s Agreenent shall be effective upon execution and shal

remain in full force and in effect until June 30, 2010. The

Contract shall be automatically renewed for succeedi ng one-

year periods unless either party shall notify the other to

renegotiate at | east 60 days prior to June 30, 2010.

(Uni formed Firefighters contract)
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objection by the City. Therefore, the Union argues, it was |ed
to believe that the negotiator had the authority to bind the City
by signing such a ground rule. Wthout nore, this is not
sufficient to support a conclusion that the negotiator had the
actual or inplied authority to bind the City to a continuation of
the ternms of the expired collective bargaining agreenent. W
have previously held that a negotiator’s apparent authority al one
is insufficient if the actual authority does not exist in fact.
AFUM v. University of Miine, No. 79-55 at 3 (June 14, 1979). W
are unwilling to find that a public enployer had unwittingly

del egated its right to contract by inplication.

Qur anal ysis m ght have been different if the City's
negoti ator had possessed the authority to bind the Gty to a
contract in the past and the evidence clearly denonstrated either
the grant of that authority or the exercise of it. Here,
however, there is no evidence that the City s negotiator had the
authority to bind the City to a continuation of the ternms of the
expired coll ective bargai ning agreenent. Although there is a
stipulation that the City “maintained a dynam c status quo”
foll ow ng the expiration of agreenents in the past, there is no
el aboration on what that statenent neant to the parties or the
actual effect of a dynamc status quo. The only testinony on
this history is that step increases were continued after
expiration of agreenents in the past. That fact says nothing
about the authority of the negotiator. It is conjecture to
assunme that the Cty continued step paynents only because it
considered itself bound by the ground rules signed by the
negotiator. There are other valid reasons for continuing step
I ncreases during the hiatus between contracts, not the | east of
which is a goal of maintaining a conpensation systemthat can be
effective for recruitnent and retention of enployees. W are
unwilling to infer the existence of a negotiator’s authority to
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bind the City on the basis of such I[imted and inprecise
evi dence.

Furthernore, it is particularly difficult to assunme that a
negoti ator had the authority to bind the Gty to an extension of
the coll ective bargai ning agreenment where the ground rul es
t hensel ves make it abundantly clear that the negotiators only had
the authority to sign tentative agreenents. Gound rule #2 says:

The signing of these rules attests that: The

negoti ators have the guidelines and authority to reach
a final tentative agreenent and that the principal
parties reserve the right to ratify the total package
reached at the bargaining table.

Furthernore, G ound rules #6 and #7 both reaffirmthis
ratification requirenent:

6. |If atotal package is agreed to at the table, the
negoti ating teans agree to reconmend and advocate
ratification of the total package to their respective
pri nci pal s.

7. If either party' s principals reject a total
package, each party retains the right to open previous
tentative agreenents in order to reestablish a bal ance
of interests, subject to the obligation to bargain in
good faith.

The duty to bargain requires a party’s negotiator to have
t he know edge and gui delines fromthe principal and the authority
to sign tentative agreenents. Fox |sland Teachers Assoc. v. NMSAD
#8 Board of Educ., No. 81-28 at 6 fn. 1 (April 22, 1981). 1In
public sector bargaining in Miine, unlike what m ght be found in

the private sector, ratification by the principal is the norm
The Board considers the right to ratify of particular inportance
and it is not sonmething that can be di m nished by adm nistrative
fiat. “Once a principal party has reserved the right to ratify,
any agreenment reached by the negotiators will not be concluded or
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binding until it is ratified by the principal.” Kittery
Enpl oyees v. Strahl, No. 86-23 at 13, citing Fox Island Teachers

Ass'n, No. 81-28, at 6. See also Teansters v. Town of Lincoln,
No. 91-07 at 6 (Dec. 28, 1990).

The internal inconsistency in the ground rules puts the
cl ear and unequi vocal reservation of the right to ratify,
reaffirmed in two other ground rules, at direct odds with another
ground rule purporting to be an evergreen cl ause. The
substantial effect of an evergreen clause is to maintain the
wages, hours, and working conditions of unit enployees to the
extent they were established in the expiring agreenent. Thus, by
the terns of the ground rules thenselves, the evergreen clause
woul d need to be ratified by the principals.

The source of the problemis, of course, that an evergreen
clause is really not an appropriate subject for ground rules
because it establishes substantive terns, not procedural issues.
To illustrate, if a ground rule stated, “Each enployee with
perfect attendance during the nonth of Novenber will receive a
$100 bonus,” that rule would not be enforceable sinply because it
was signed by the parties’ negotiators. No one would question
t hat such provision nust be approved by the principals in
what ever ratification process has been established for collective
bar gai ni ng agr eenents.

The Union also argues that the Gty s behavior in failing to
notify the Union inmediately that it was changing the authority
of the negotiator should preclude the Gty fromchallenging the
content of the ground rules. The Union points out that this
Board has held that a change in the negotiator’s authority
“requires actual or constructive notification before it becones
effective,” citing MSAD No. 38 Board of Directors v. MSAD No. 38
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Teachers Ass'n, No. 76-20 (July 23, 1976). W agree that the
City’'s failure to be forthcom ng about its change in position on

t he evergreen clause was unprofessional and nade a bad situation
worse. At a mnimum when the Gty mailed the July 9, 2010,
letter, it should have requested that the Union acknow edge
receipt of the letter, as the procedure in Article 25 of the
expi red agreenent suggests. O course, it would al so have been
hel pful if the Union had informed the Gty of the appropriate
address to use for witten comuni cation, also covered by that
same provision. A phone call or face-to-face conversation would
have been even nore effective. In any event, it would be beyond
our renedi al powers to inpose an evergreen clause on the Gty due
to its conduct in comunicating its changed position on the

ever green cl ause.

For the foregoing reasons, we conclude that the evergreen
cl ause approved as part of the negotiating ground rules is not
enf orceabl e because the negotiator’s approval of the ground rules
was not the ratification required by the Cty. The evi dence
does not support the Conplainant’s allegation that the Cty
failed to bargain in good faith, in violation of 8964(1)(E)
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ORDER
On the basis of the foregoing findings of fact and
di scussion and by virtue of and pursuant to the powers granted to
t he Mai ne Labor Rel ations Board by 26 MR S. A Section 968(5), it
is ORDERED that the | AFF Local 1650 Augusta Fire Fighters
prohi bited practices conplaint in this case is D SM SSED.

Dat ed at Augusta, Maine, this 15th day of Decenber, 2011.
MAI NE LABOR RELATI ONS BOARD

The parties are advi sed of

their right to seek review

of this decision and order

by the Superior Court by Barbara L. Rainondi, Esq.

filing a conpl aint pursuant Chai r

to 26 MR S. A 8968(5)(F) and

in accordance with Rule 80C

of the Rules of Cvil

Procedure within 15 days of

the date of this decision. Patricia M Dunn, Esq.
Enpl oyer Representative

Carol B. Glnore
Enpl oyee Representative
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