STATE OF MAI NE MAI NE LABOR RELATI ONS BOARD
Case No. 09-05
| ssued: January 15, 2009

LEW STON SCHOCL DEPARTMENT,

Respondent .

)
MAI NE STATE EMPLOYEES ASSCCI ATI QN, )
SEI U Local 1989, )
Conpl ai nant, )
) DEC!I SI ON
V. ) AND
) ORDER
)
)
)
)

This prohibited practice conplaint, filed by the Maine State
Enpl oyees Associ ation, SEIU Local 1989 (“MSEA’ or the “Union”) on
Septenber 5, 2008, alleges that the Lew ston School Depart nent
(the “Enployer”) violated the Minicipal Public Enployees Labor
Rel ati ons Law by unilaterally changing a term of enpl oynent after
the expiration of the parties’ collective bargai ning agreenent.
Specifically, the conplaint alleges that the Enployer failed to
bargain in good faith with the Union in violation of 26 MR S. A
8964(1) (E) when it unilaterally changed the percentage of the
heal th i nsurance paid by the Enployer during bargai ning. The
conplaint further alleges that the Enployer’s action interfered
with, restrained or coerced enployees in the exercise of their
rights protected by 26 MR S. A 8963 in violation of 8964(1)(A).

At the suggestion of the Board' s Executive Director, the
parties agreed to have the conplaint decided on the basis of a
stipulated record and witten briefs. The School Departnent was
represented by Daniel C Stockford, Esq., and MSEA was
represented by Alison Mann, Esq. The stipulations were filed on
Oct ober 27, 2008, and the parties’ briefs and reply briefs were
all filed by Novenber 21, 2008. The Board, nmade up of Peter T.
Dawson, Chair; Wayne Wit ney, Enployee Representative; and Kar



Dor ni sh, Enpl oyer Representative, nmet on Decenber 15, 2008 to
del i berate on this matter.

JURI SDI CT1 ON

The Mai ne State Enpl oyees Associ ation-SElIU Local 1989 is the
bar gai ni ng agent for various enployees in a bargaining unit at
the Lewi ston School Departnent. MSEA is the bargaini ng agent
within the neaning of 26 MR S. A 8962(2), and the School Depart -
ment is the public enployer wwthin the nmeaning of 26 MR S. A, §
962(7). The jurisdiction of the Board to hear this case and to
render a decision and order lies in 26 MR S. A 8968(5)(A-(C

STl PULATED FACTS

1. The Maine State Enpl oyees Association, SEIU Local 1989 or
“MBEA” is the certified bargaining agent for one unit of
enpl oyees of the Lew ston School Departnent, 26 MR S. A 8962(2).

2. The Lew ston School Departnment (“the Departnent”) is a public
enpl oyer as defined in 26 MR S. A 8§ 962(7).

3. The Lew ston School Departnment and MSEA were parties to a

col | ective bargaining agreenent that was in effect fromJuly 1,
2005, until June 30, 2008. A true copy of the parties’ 2005-2008
Col | ective Bargaining Agreenent (“Agreenent”) is submtted as
Joint Exhibit 1.

4. The Agreenent contained the following article and secti on:
Article 12

Section 2. Health |Insurance

The Enpl oyer shall provide health insurance to its
enpl oyees and their famlies. Enployees shal

make the follow ng contributions to the Choice
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Plus Plan premiumfor the applicable |evel of
coverage, and the Enpl oyer shall pay the bal ance
of the Choice Plus Plan premiumfor the applicable
| evel of coverage. 1In the event the prem uns of
the selected health and dental plan exceed the
Enpl oyer contributions, the difference may be
deducted from payroll on a pre-tax basis in
accordance wth the rules and regul ati ons of the

| RS Section #125.

2005- 2006 Enpl oyee Annual |y Contri butes:
Singl e $ 780.00
Adult w child 1, 040. 00
Two adults 1, 300. 00
Fam |y 1, 820. 00

2006- 2007 For the 2006-2007 school year, the
Commttee’'s contribution will be

i ncreased by a percentage equal to the
annual MEA Ant hem BC/ BS Choi ce Pl us Pl an
premumrate increase, with a maxi num
cap not to exceed 13% nore than the
contribution for the 2005-2006 school
year. Any increase above the

Comm ttee’s capped contribution wll

be paid by the enpl oyee.

2007- 2008 For the 2007-2008 school year, the
Commttee’'s contribution will be
i ncreased by a percentage equal to the
annual MEA Ant hem BC/ BS Choi ce Pl us Pl an
premumrate increase, with a maximm
cap not to exceed 13% nore than the
contribution for the 2006-2007 school
year. Any increase above the
Comm ttee’'s capped contribution wll be
pai d by the enpl oyee.

The Enpl oyer reserves the right to convert this
coverage to any carrier offering conparable
coverage. The MEA Choice Plus Plan shall be the
coverage provided for the period covered by this

Col l ective Bargaining Agreenent. |f the enpl oyee
chooses to enroll in the MEA Standard Pl an, the
enpl oyees will be responsible to pay the

di fference between the MEA Standard and the MEA
Choice Plus Plan prem uns. Any replacenent health
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i nsurance program nust include Prescription Card
conponent .

5. The enpl oyees contributed the amounts listed in Article 12,
Section 2 for the 2005-2006 school year, and the Departnent
contributed the remai nder of the premi umowed. The annual doll ar
contributions of enployees and the Departnent for each |evel of
coverage, as well as the percent of total prem um were as
follows in 2005-2006:

Enpl oyee Contri bution Department Contri bution
Singl e $ 780.00 (14.6% $ 4,563.84 (85.4%
Adult w Child $ 1,040.00 (11% $ 8,417.44 (89%
Two Adults $ 1, 300.00 (10.8% $ 10, 744.04 (89.2)
Fam |y $ 1,820.00 (12.4% $ 12,839.20 (87.6%

6. On July 1, 2006, there was a 5% increase in the Anthem Bl ue
Cross Blue Shield Choice Plus Plan prem um

7. During the 2006-2007 school year, the Departnent and the

enpl oyees each paid 5% nore than they had in the prior year,

whi ch covered the 5% overall prem umincrease. The annual dollar
contributions of enployees and the Departnment, for each |evel of
coverage, as well as the percent of total premum were as
follows in 2006-2007:

Enpl oyee Contri bution Department Contri bution
Si ngl e $ 819.00 (14.6% $ 4,792.08 (85.4%
Adult w Child $ 1,092.00 (11% $ 8,838.36 (89%
Two Adults $ 1,365.00 (10.8% $ 11, 281.20 (89.2%
Fam |y $ 1,911.00 (12.4% $ 13,481.16 (87.6%

8. On July 1, 2007, there was an 8.66% i ncrease in the Anthem
Bl ue Cross Blue Shield Choice Plus Plan prem um



9. During the 2007-2008 school year, the Departnent and the
enpl oyees each paid 8.66% nore than they had in the prior year,
whi ch covered the 8.66% overall prem umincrease. The annual
dol I ar contributions of enployees and the Departnent for each

| evel of coverage, as well as the percent of total premum were
as follows in 2007-2008:

Enpl oyee Contri bution Department Contri bution
Singl e $ 889.89 (14.6% $ 5,207.07 (85.4%
Adult w Child $ 1,186.52 (11% $ 9,603.76 (89%
Two Adults $ 1,483.17 (10.8% $ 12,258.15 (89.2%
Fam |y $ 2,076.49 (12.4% $ 14,648.63 (87.6%

10. The Departnment and MSEA began negotiating over a successor
agreenent in md-June, 2008, and the 2005-2008 collective
bar gai ni ng agreenent expired on July 30, 2008, before agreenent
was reached on a successor agreenent.

11. On May 2, 2008, Lew ston School Departnent Benefits

Speci alist Jackie Little sent an e-nmail nessage to Union nenber
Jacqueline Smth setting forth the respective contributions to
heal th i nsurance prem uns for enployees as of July 1, 2008, if
the contract was not settled by July 1, 2008. A true copy of
that May 2, 2008, e-mail is submitted as Joint Ex. 2.

12. On July 1, 2008, the Anthem Blue Cross Bl ue Shield Choice
Plus Plan prem umincreased by 4%

13. After June 30, 2008, the Departnent continued to contribute
t he sane dollar anpbunt to health insurance prem uns that the
Department contributed during the 2007-2008 school year. The
annual i zed dol lar contri butions of enpl oyees and the Depart nment
for each level of coverage, as well as the percent of total
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prem um have been as follows during this interim period:

Enpl oyee Contri bution Departnent Contri bution
Singl e $ 1,133.73 (17.9% $ 5,207.07 (82.1%
Adult w Child $ 1,618.16 (14.4% $ 9,603.76 (85.6%
Two Adults $ 2,032.77 (14.2% $ 12,258.15 (85.8%
Fam |y $ 2,745.49 (15.8% $ 14, 648.63 (84.2%

14. The Departnent did not negotiate with the Union regarding the
rates of health insurance that would be in effect during the
interimperiod between expiration of the 2005-2008 Agreenent on
July 30, 2008, and inplenentation of a successor agreenent.

15. As of Cctober 23, 2008, the Departnment and the Union
continued to be involved in negotiations for a successor
agreenent to the 2005-2008 Agreenent, including negotiations over
heal th i nsurance benefits that will be effective during the term
of the successor agreenent.

DI SCUSSI ON

The statutory duty to bargain requires the enployer and the
bar gai ni ng agent “to confer and negotiate in good faith with
respect to wages, hours, working conditions and contract
grievance arbitration.” 26 MR S. A 8965(1)(C. It is a well-
est abl i shed principle of |abor law that the duty to bargain
i ncludes a prohibition against making unilateral changes in a
mandat ory subj ect of bargaining, as a unilateral change is
essentially a refusal to bargain. See, e.q., Teansters v. Town
of Jay, No. 80-02 at 3 (Dec. 26, 1980) (citing NLRB v. Katz, 369
U S 736, 743 (1962)), and Lane v. Board of Directors of NMSAD No.
8, 447 A 2d 806, 809-10 (Me. 1982). The prohibition agai nst
maki ng unil ateral changes neans that the parties nust maintain
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the status quo followi ng the expiration of a contract. Univ. of
Mai ne Systemv. CO.T, 659 A 2d 842, 843 (May, 1995) citing Lane
v. MSAD No. 8, 447 A . 2d at 810. 1In cases involving allegations
of unilateral changes after the expiration of an agreenent, the

terms of the expired agreenent are evidence of the status quo
t hat nust be nmintained. See, e.g., MSEA v. School Conmittee of
Gty of Lewiston, No. 90-12 (Aug. 21, 1990) at 16.

The issue presented in this case is whether increasing the

enpl oyees’ payroll deduction for health insurance prem uns after
the expiration of the collective bargai ni ng agreenent constituted
a unilateral change by the Enployer in violation of 26 MR S. A
8964(1)(E). There is no dispute that upon the expiration of the
2005- 2008 col | ective bargai ning agreenent, the Lew ston School
Department kept its own contribution to the premiumat the sane
dollar level and increased the anpbunt deducted fromthe paychecks
of each unit enployee to cover the increase in the health

i nsurance prem uns i nposed by the carrier. The |egal question
before us is whether this change constitutes a change in the
status quo. If so, it is a unilateral change in a mandatory

subj ect of bargaining that constitutes a refusal to bargain in
violation of 8964(1)(E) and (1)(A)."*

The essence of this case is how to define the status quo
that must be maintained for health insurance prem um costs when
the coll ective bargai ning agreenent has expired and the parties
are negotiating a successor agreenment. The enployer clains the
status quo shoul d be the dollar anmpbunt paid by the enpl oyer for
heal th i nsurance prem uns at the expiration of the agreenent. The
uni on argues that the status quo should be the percentage of the
prem um bei ng paid by the enployer and the enpl oyees at the

'!None of the exceptions to the rule against unil ateral changes
are at play here. See, e.q., Auburn Firefighters Assoc. |AFF v.
Valente and Gty of Auburn, No. 87-19, at 8-9 (Sept. 11, 1987).
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expiration of the agreenent.?
The Enpl oyer argues that this matter is controlled by the

Mai ne Law Court’s decision in COT, which overturned the Board' s
decision requiring the University of Maine Systemto continue to
grant step increases after the expiration of the collective
bar gai ni ng agreenent. CO.T, 659 A 2d at 846 (May, 1995). The
Enpl oyer contends that, analytically, the step increases at issue
in COLT are the sanme as health insurance prem uns because they
are both an aspect of wages. The result of the Enployer’s
approach is that, just as COLT holds that the enployer mnust
freeze wages after the expiration of the agreenent, in this
i nstance the enployer nust freeze its own contribution to the
heal th insurance premium at the dollar anobunt existing at
expiration of the agreenent.

We disagree with the proposition that COT controls this
case. In COT, the issue was whether the status quo to be
mai nt ai ned i ncl uded paynment of annual wage increases after the
expiration of the contract. The Law Court concluded that the
Board’ s decision requiring the enployer to continue granting step
i ncreases “dramatically alters the status and bargai ni ng
positions of the parties. It changes, rather than maintains, the
status quo.” CO.T, 659 A 2d at 846. The Law Court observed,

To say that the status quo nmust be maintained during
negotiations is one thing; to say that the status quo
i ncl udes a change and neans automatic increases in
salary is another.

’There are actually three options for defining the status quo on
health insurance: the enployer continuing to pay the sanme dollar

anmount, with the enpl oyee absorbing the full inpact of the prem um
i ncrease; the enployee continuing to pay the same dollar amunt, wth
the enpl oyer absorbing the full inpact of the prem umincrease; the

enpl oyer and the enpl oyee continuing to pay the sanme proportion of the
total premumcost as established in the collective bargaining
agreenent. The second option was not raised by either party.
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T, 659 A 2d at 844, quoting MSAD #43 Teachers’ Ass’'n v. MSAD

#43 Board of Dir., 432 A 2d 395, 397 n.3 (Me. 1981).
In the present case, the Enployer’s interpretation of the

status quo to be maintained presents a very significant change to
t he wages, hours and working conditions of the enployees. There
is no question that the status quo has changed significantly for
enpl oyees in this case: The enployee contribution toward the
health insurance prem umincreased by 27% for single coverage,
and 26% 37% and 32% for adult and child, two adult, and famly
coverage, respectively. In dollar terns, this is a significant

| oss of take-hone pay on an annual basis: $244, $432, $550, $669
for the four levels of coverage. Thus, where COLT represents a
situation in which the Board s order was determ ned by the Law
Court to be a significant change in the status quo, here it is

t he School Conmttee’'s stance on health insurance contributions
that constitutes a significant change in the status quo.

We al so reject the Enployer’s argunent that the ternms of the
contract specifically limt the Enployer contribution to a fixed
anount that cannot be increased. The terns of the expired
col | ective bargaining agreenent establish how the health
i nsurance prem um costs are shared between the enpl oyee and the
Enpl oyer. O her Board cases addressing unilateral changes with
respect to health insurance coverage have focused on the terns of
the expired agreenent to deternine whether the status quo is a
fixed dollar amobunt or a percentage of the premum For exanpl e,
in Auburn School Support Personnel, the Board held that because

the agreenent “did not establish a procedure for determ ning

i nsurance prem um paynments,” such as saying that the enpl oyer
woul d pay 100% of prem uns, but sinply stated a fixed dollar
anount that the enployer would pay, that dollar anmount was the
status quo. Auburn School Support Personnel, AFT v. Auburn School
Comm ttee, No. 91-12 (July 11, 1991) at 11-12. Simlarly, in
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Teansters v. City of Augusta, the agreement specified the dollar
anount for the City s contribution to the health insurance plan
for each of three years, followed by a statenent that “the

remai nder, if any, wll be paid by each enpl oyee using weekly
payrol | deductions.” No. 93-28 (Jan. 13, 1994). The Teansters
argued that because that dollar anmount was 100% of the prem um
cost, paying 100% was the status quo that nust be nmaintained.
The Board concluded that there was “no way to consider the fixed
dol l ar amobunts in the contract as anything but a cap on the
City' s responsibility for insurance premuns”, particularly in
light of the “unequivocal” remainder |anguage. Teansters v. Cty

of Augusta, No. 93-28 at p.25-26°

The Enpl oyer’s interpretation of the collective bargaining
agreenent hinges on the sentence, “Any increase above the
Comm ttee’'s capped contribution will be paid by the enpl oyee”
contained in the follow ng section of the article dealing with
i nsurance prem uns:

For the 2007-2008* school year, the Committee’s
contribution will be increased by a percentage equal to

3See al so, the follow ng discussion fromAuburn School Support
Per sonnel, No. 91-12 at 12:

In conparing earlier cases with the one before us, it is
perhaps best to view the distinction as one of continuation
of a fixed contractual termor condition versus continuation
of a contractual procedure to determ ne that term or
condition. The distinction was nade clear in a nore recent
case, MSEA v. School Commttee of the Gty of Lewi ston, No.
90-12 (Me.L. R B. Aug. 21, 1990). There, in response to
enpl oyee recl assifications that the enpl oyer had nmade after
contract expiration, the Board found that the procedure in
the expired contract, in which the enployer had agreed to
consult the union prior to reclassifying enpl oyees, had to
be nmmi ntai ned during negotiations for a new contract.

Enpl oyee classifications thensel ves were not fixed, as |ong
as the reclassification procedure in the expired contract
was fol | owed.

“There is identical |anguage directly preceding this one that
covers the 2006-2007 school year.
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t he annual MEA Ant hem BC/ BS Choice Plus Plan prem um

rate increase, with a maxi numcap not to exceed 13%

nore than the contribution for the 2006-2007 school

year. Any increase above the Committee’ s capped

contribution will be paid by the enpl oyee.

The Enpl oyer argues that the sentence denonstrates that the
parties agreed “to limt the School Departnent’s contribution to
a defined anount and to require enployees to pay any increases in
prem uns over that defined anmount.” (Enployer Reply brief at 2).
We do not think it is appropriate to pull this sentence out of
the context of the agreenment. |In both instances in which the
sentence occurs, it imediately follows the sentence defining the
Enpl oyer’ s contribution and setting a cap on the anount of the

i ncrease the enployer would pay. Thus, the sentence nerely
provides that if the prem umincreases nore than 13% (the maxi num
i ncrease the Enpl oyer agreed to share with the enpl oyees), then
any increase above that capped contribution would be paid by the
enpl oyee. It operates as a limt on the Enployer’s conmtnent to
share in the costs of prem umincreases, not as a freeze on the
Enpl oyer contribution. Thus, unlike the remai nder | anguage in

t he Augusta case, the plain | anguage of the agreenent does not
support the Enployer’s argunent that its contribution |evel
shoul d be frozen.

W agree with the Union’s argunent that the status quo that
nmust be maintained is the proportion of the prem um paid by the
enpl oyee and the Enpl oyer, respectively. The Union points out
that the contract specified the dollar amount of the enpl oyees’
share during the first year, with the Enpl oyer assum ng the
remai nder of the cost, and the enpl oyee and Enpl oyer sharing the
burden of any subsequent increase in premumrates, subject to a
cap for the Enployer. This share, though not expressly stated in
t he agreenment, worked out to be 10.8%to 14.6% for the enpl oyee
(dependi ng on the | evel of coverage chosen), with the Enpl oyer’s
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share of the premumranging from89.2%to 85.4% (see stipulation
#9). The Union argues that the status quo to be maintained is
sharing the prem um paynents at the sane proportions the Enployer
and the enpl oyees shared over the |life of the expired agreenent.
We agree that the ternms of the coll ective bargai ni ng agreenent
establish a practice of the Enployer and the enpl oyees sharing
the costs of the health insurance premum For each of the three
years of the agreenent, the Enployer has paid from 85.4% of the
prem um for a single enployee up to 89.2% of the premumfor two
adults. The procedure established in the agreenent provided that
this proportional share would continue, as long as the prem um
did not increase over 13% This procedure is the status quo that
nmust be mai ntained while a successor agreenent is being

negoti ated. Thus, the Enployer’s unilateral change in the
percentage of the health insurance prem umthe Enpl oyer paid
following the expiration of the collective bargaini ng agreenent
was a refusal to bargain in violation of 26 MRSA 964(1) (E)

We al so conclude that the Enployer’s unilateral change in

the ternms and conditions of enploynment constitutes interference,
restraint and coercion, independent of a violation of the duty to
bargain. This is because unlawful unilateral changes inherently
interfere with the free exercise of the right of enployees to
engage in collective bargaining. See, e.q., Teansters v.
Aroost ook County Sheriff’s Dept., No. 92-28 at 21 (Nov. 5, 1992);
Coul onbe v. Gty of South Portland, No. 86-11 at 25 (Dec. 29,
1986); Lane v. MS.A.D. No. 8, 447 A 2d at 810.

Upon finding that a party has engaged in a prohibited

practice, we are directed by section 968(5)(C) to order that
party "to cease and desist from such prohibited practice and to
take such affirmative action, including reinstatenment of

enpl oyees with or w thout back pay, as will effectuate the
policies of this chapter.” A properly designed renedial order
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seeks "a restoration of the situation, as nearly as possible, to
t hat whi ch woul d have obtai ned” but for the prohibited practice.
Cari bou School Dept. v. Caribou Teachers Association, 402 A 2d
1279, 1284 (Me. 1979).

A restoration of the situation in the present case requires

two steps: a return to the status quo that the Enpl oyer was
obligated to maintain follow ng the expiration of the collective
bar gai ni ng agreenent and restoring the enpl oyees to the position
t hey woul d have been in were it not for the violation.
Consequently, the Board orders the Lew ston School Departnent to
cease and desist inposing the full amount of the health insurance
prem um i ncreases occurring since July 1, 2008 on the unit

enpl oyees. The Enpl oyer nust return to sharing the prem um costs
with the enpl oyees in the sane proportion that the enpl oyer and
enpl oyees had shared the premumduring the termof the
agreenent. We further order the School Departnent to reinburse
enpl oyees for the excess deductions nade since July 1, 2008.

Thi s rei nbursenment nust be made within 30 days of this order. 1In
accordance with Board practice,® interest nmust be conputed in
accordance with Florida Steel Corp., 231 NLRB 651 (1977),
utilizing the interest rates specified in New Horizons for the
Retarded Inc., 283 NLRB 1173 (1987).°

°See AFSCME, v. City of Bangor, No. 80-41, at 11 (Sept. 24,
1980), nodified in part, No. CV-80-574 (Me. Super. Ct., Pen. Cty.,
Jan. 28, 1982), Board Order aff'd, 449 A 2d 1129 (Me. 1982).

fInterest is to accrue comencing with the last day of each
cal endar quarter of the time period subject to reinbursenent, on the
total amount then due and owing at the short-term Federal rate then in
effect, and continuing at such rate, as nodified fromtine to tinme by
the Secretary of the Treasury, until the Lew ston School Depart nent
has conplied with this order. FromJuly 1, 2008, to Septenber 30,
2008, the short-term Federal rate was 5 percent. From Cctober 1, 2008,
to December 31, 2008, the short-term Federal rate was 6 percent. From
January 1, 2009, to March 31, 2009, the short-term Federal rate is 5
percent. See, generally, NLRB Conpliance Manual (l11), section 10566
and NLRB Mermorandum OM 09-26 (Dec. 30, 2008).
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On the basis of the foreg

ORDER

oi ng di scussion, and by virtue of

and pursuant to the powers granted to the Maine Labor Rel ations

Board by 26 MR S. A 8§ 979-H(2

1. That the Lewi ston Sch

), it is ORDERED:

ool Departnent CEASE AND

DESI ST from deducting health insurance prem um

contributions from enpl oy
was i nplenmented on July 1
have agreed otherw se, re
the total prem umthe enp
2005- 2008 col l ective barg

2. That within 30 days of
School Departnent shall r
excess anpunt deducted si
i nt erest.

3. That the Lew ston Scho
Executive Director, in w
date of this order, of wh
conply with the order.

Dat ed at Augusta, Maine, this

The parties are advi sed of
their right pursuant to 26

MR S. A 8 968(5)(F) (Supp.
2008) to seek a review of this
deci sion and order by the
Superior Court. To initiate
such a review, an appealing
party nmust file a conpl aint
with the Superior Court within
fifteen (15) days of the date
of issuance of this decision
and order, and otherw se
conply with the requirenents
of Rule 80(C) of the Rules of
Civil Procedure.

ee paychecks at the rate that

, 2008, and, until the parties
turn to the sane proportion of
| oyees contributed under the
ai ni ng agreenent .

this order, the Lew ston

ei mburse the enpl oyees for the
nce July 1, 2008, with

ol Department shall notify the
iting, within 30 days fromthe
at steps have been taken to

15t h day of January, 2009.

MAI NE LABOR RELATI ONS BOARD

Peter T. Dawson
Chair

Karl Dorni sh, Jr.
Enpl oyer Representative

Wayne W VWit ney
Enpl oyee Representative
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