STATE OF MAI NE MAI NE LABOR RELATI ONS BOARD
Case No. 09-04
| ssued: January 28, 2009

SANFORD POLI CE ASSOCI ATI ON,
Conpl ai nant ,
| NTERI M ORDER ON
V. MOTI ON TO DI SM SS AND

REQUEST FOR SUBPCENA
TOM OF SANFORD,

Respondent .
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The prohibited practice conplaint filed by the Sanford
Pol i ce Association alleges that the Town of Sanford s police
chief violated the First Amendnent rights of various superior
officers in the police departnment and viol ated the Mni ci pal
Publ i ¢ Enpl oyees Labor Rel ations Law by adopting a policy
prohibiting criticismof departnent policies and practices by
supervisors in the presence of subordinates. Specifically, the
Uni on charges that this policy, particularly as it applies to
of f-duty hours and in union neetings, constitutes interfering
with the exercise of the enployees’ collective bargaining rights
in violation of 26 MR S. A, 8964(1)(A).!

A prehearing conference was held on Cctober 27, 2008.

The Sanford Police Association (the “Union”) was represented by
Daniel R Felkel, Esq., and the Town of Sanford (the *Enployer”)
was represented by Bryan M Dench, Esq., and Kelly M Hoffman
Esq. Inits response to the conplaint and its prehearing

subm ssi on, the Enployer argued that the conplaint should be

di sm ssed because the Union could have, but did not, address the

The Union’s | egal nenorandum al so refers to 8964(1)(B) and (C
whi ch prohibit encouragi ng or discouragi ng uni on nenbership by dis-
crimnation and prohibit enployer dom nati on of union organi zations,
respectively. No facts were alleged or offered in evidence to support
a charge under either provision



i ssue through the grievance procedure. In the Enployer’s |egal
menor andum subm tted prior to the evidentiary hearing pursuant to
t he Prehearing Conference Menorandum and Order,? the Enpl oyer

al so raised the additional affirmative defense that the Mine
Labor Rel ati ons Board does not have jurisdiction to hear
constitutional clains.

The evidentiary hearing was held on January 14, 2009, at the
of fices of the Maine Labor Rel ations Board in Augusta. The Board
consi sted of Barbara Rainondi, Esqg., Chair; Carol G nore,

Enpl oyee Representative; and Karl Dornish, Enployer Representa-
tive. Prior to the start of the hearing, the parties agreed to a
nunber of stipulations which were later read into the record.

The Enpl oyer formally renewed its notion to dismss on the
grounds that 1) the issue was anmendable to resolution through the
gri evance procedure, and 2) the Board has no jurisdiction to hear
First Amendnent clains. The Enpl oyer al so requested that an
addi ti onal hearing day be schedul ed and a subpoena be issued for
the attendance of a witness that the Union failed to bring to the
hearing. W w Il address all three of these issues in turn.

MOTI ON TO DI SM SS BASED ON FAI LURE TO EXHAUST REMEDI ES AVAI LABLE
THROUGH THE GRI EVANCE PROCEDURE

The Enpl oyer argues that by failing to pursue the renedies
avai |l abl e through the grievance procedure, the Union has waived
all clains for relief and the prohibited practice conpl aint
shoul d therefore be dism ssed. Section 968(5)(A) of the
Muni ci pal Public Enpl oyees Labor Rel ati ons Law provides that:

A. The board is enpowered, as provided, to prevent any
person, any public enployer, any public enployee, any
publ i c enpl oyee organi zati on or any bargai ni ng agent

from engaging in any of the prohibited acts enunerated

2Thi s Menorandum and Order was issued on Cctober 29, 2008, by
Peter T. Dawson, Esq., in his capacity as Prehearing Oficer.
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in section 964. This power shall not be affected by

any ot her neans of adjustnent or prevention that has

been or may be established by agreenent, |aw or

ot herw se.
26 MR S. A 8968(5)(A) (enphasis added). Thus, even if the
conduct at issue were subject to the grievance procedure, the
Board’ s authority to address the prohibited practice conplaint is
not affected. See, e.qg., Cty of Bangor v. MRB, et al., 658
A 2d 669, 673 (Me. 1995) (Board s ruling not to defer to

arbitrator’s decision on issue central to prohibited practice

conplaint was within Board s discretion and consistent with
8968(5)(A)); and Mnot School Conmittee v. M not Education Assoc.
and MLRB, 1998 ME 211, 916 (“The effect of subsection 968(5) (A
is that an arbitration panel's decision on disputed terns and

conditions of enploynment does not affect the Board's authority to
require a party to cease and desist fromcomritting a prohibited
practice.”)

The Enpl oyer’s Mdtion to Dismss on the grounds that the
di spute is anenable to resolution through the grievance procedure
i s denied.

MOTI ON TO DI SM SS BASED ON LACK OF JURI SDI CTI ON

The Enpl oyer argues that the gist of the case before the
Board is an alleged violation of the First Amendnent rights of
various unit enployees and that the Board should dism ss the case
because it does not have jurisdiction to address constitutional
i ssues. The Union contends that the Board has taken up
constitutional issues in the past when there are prohibited
practices involved, and the Board should do so again now.

The jurisdiction of the Maine Labor Relations Board is
l[imted to that set forth in statute, in this case the Minicipa
Publ i ¢ Enpl oyees Labor Relations Law. 26 MR S. A 8961, et seq.
Apart fromrepresentation and unit determ nation matters, the
Board’s jurisdiction is |limted to the prevention of “the
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prohi bited acts enunerated in section 964.” There is nothing in
section 964 or elsewhere in the |aw that even suggests that the
Board has the authority to decide constitutional matters. The
Union is correct to point out that the Board has addressed
constitutional issues on occasion, but those instances have been
where the Board discussed constitutional matters in the course of
deciding a prohibited practice conplaint. The Board was not
actually adjudicating the constitutional claim For exanple, in
Teansters v. Town of Fairfield, the Board noted that it did not

have jurisdiction to hear conplaints based on the denial of due
process in discharge proceedi ngs, but the Board stated that it
could draw i nferences of pretext from such evidence. Teansters
Union Local 340 v. Town of Fairfield, No. 94-01 , at p. 50
(Dec. 5, 1994). Simlarly, in considering an interference,

restraint and coercion charge, the Board rejected an enpl oyer’s
defense that coercive statenents were protected by the First
Amendnent. AFSCME v. Bangor Water District, No. 80-26 (Dec. 22,
1980) at 11, citing NLRB v. G ssel Packing Co., 395 U S. 575, 618
(1969) .

W conclude that to the extent that the Union is asking the

Board to adjudicate a First Arendnent claim the conplaint nust
be dism ssed for lack of jurisdiction.® The Board' s |ack of
jurisdiction to hear the First Amendnment issue, however, has no
bearing on the Board's authority to continue with its adjudica-
tion of the interference, restraint, or coercion charge. For
that reason, there is no basis to dismss the conplaint entirely.

At this stage in the proceeding, we think it is appropriate
to point out the difference in the legal analysis of a First

W al so note that the Sanford Police Association’s conplaint
states at paragraph 10 that the Union seeks a ruling fromthe M.RB on
“the propriety of Chief Connolly's Order.” The Board has no juris-
diction to pass judgnent on the “propriety” of a policy or order
i ndependent of an alleged violation of section 964. The request for
such a ruling is denied.
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Amendnent speech claim and the analysis used for a section
964(1)(A) interference, restraint or coercion charge. The First
Circuit Court of Appeals recently presented a summary of the
anal ysis used to assess whether a public enployer violates a
public enployee’'s First Anendnent rights:

The court nust first determ ne whether the speech
involved is entitled to any First Amendment protection
-- that is, whether the speech is by an enpl oyee acting
as a citizen on a matter of public concern. |If so, the
court then deci des whether the public enployer "had an
adequate justification,” to use Garcetti's rephrasing
of the Pickering test.

Curran v. Cousins, 509 F.3d 36 (1st Cr., 2007), citing Garcetti
v. Ceballos, 126 S.Ct. 1951, 1958 (2006). See also Pickering v.
Board of Education, 391 U S. 563 (1968) and Connick v. Meyers,
461 U. S. 138 (1983). Thus, the essential issues in a First
Amendnent anal ysis are whether the public enployee is speaking as

a public citizen, whether the speech is on a matter of public
concern, and whet her the public enployer had an adequate
justification for the action interfering with free expression.
The | egal analysis for whether a public enployer’s conduct
viol ates section 964(1)(A) by “interfering with, restraining or
coercing enployees in the exercise of the rights guaranteed by
section 963" is entirely different. As the Board expl ai ned,

Qur relevant decisional lawis well established.
Section 964(1)(A) prohibits an enployer from engagi ng
in conduct which interferes with, coerces or restrains
union activity. A violation of section 964(1)(A) does
not turn on the enployer's notive, or whether the
coercion succeeded or failed, but on "whether the

enpl oyer engaged in conduct which, it may reasonably be
said, tends to interfere with the free exercise of

enpl oyee rights under the Act." Jefferson Teachers
Association v. Jefferson School Committee, No. 96-24,
slip op. at 25 (Me.L. R B. August 25, 1997); MSEA v.
Departnment of Human Services, No. 81-35, slip op. at
4-5, 4 NPER 20-12026, (Me.L.R B. June 26, 1981) (quot -
ing NLRB v. Ford, 170 F.2d 735, 738 (6th G r. 1948)).
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Duff v. Town of Houlton, No. 97-20 at 21 (Cct. 19, 1999). The
Law Court has cited this standard with approval. See MSEA v.
State Devel opnent Office, 499 A 2d 165, 169 (Me. 1985).

Thus, the issues relevant to a First Amendnent claim

specifically whether the enployee is speaking as a citizen,
whet her the speech involves a matter of public concern, and
whet her the enployer was justified in taking the action it did,
are not relevant to the legal analysis required in this

prohi bited practice conpl aint.

REQUEST FOR SUBPOENA

An additional matter that arose at the hearing was the
Union’ s decision not to call Sergeant Anderson as a W tness.
Al t hough the Union’s subm ssion for the prehearing conference
listed ten (10) wi tnesses, the Union s | egal nenorandum submtted
five days before the hearing date stated that only two w tnesses
woul d be cal |l ed, Sergeant Anderson and the Union steward. At the
start of the hearing, the Enpl oyer objected to the fact that
Ser geant Anderson was not in attendance and asserted that, had
t hey known that Sergeant Anderson woul d not be a witness for the
Uni on, the Enployer woul d have requested a subpoena to conpel his
attendance. The Union's attorney responded that when he spoke
with the sergeant on Monday evening, the sergeant stated that he
did not want to testify.* The Union’'s attorney told the Board
that in light of the sergeant’s statenment and the circunstances
surroundi ng the case, the Union had decided to present its case

‘W& note here for the record two itens: Board Rule Ch. 12,
810(2) requires each party to list the names of its intended w tnesses
in the required subnm ssion for the prehearing conference. Section
10(4) requires a party to notify the Board and the other party at
| east 48 hours before the evidentiary hearing if there is any change
in the list of prospective witnesses. The Union’s attorney did not
provide that notification and the Enployer’s attorney did not I|ist
Sergeant Anderson as an intended witness in its prehearing subnis-
sions. Neither of these rules were specifically discussed at the
heari ng.
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on the basis of the testinony of the Union steward, the chief of

police and the docunents in evidence. The attorney for the

Enpl oyer reiterated its objection and requested that an

addi tional hearing day be scheduled to enable themto cal

Sergeant Anderson as a witness. The Board chair deferred ruling

on the request until the testinony of those w tnesses present had
been conpl et ed.

After the last witness testified, the Enployer’s attorney
stated that he would |like some tinme to reflect on the testinony
presented and consult with his client to determ ne whether to
request a subpoena of Sergeant Anderson. Wen asked by the Chair
what woul d be gained by calling the sergeant as a witness, the
Enpl oyer’s attorney would only say that the sergeant’s behavi or
was significant because it precipitated nmuch of what happened.
After conferring with the other Board nenbers and Board counsel,
the Chair stated that even though the Board did not viewthe
precipitating events to be relevant to deciding the interference
charge, the Board woul d give the Enployer’s attorney 24 hours to
confer with the client and deci de whether to request a subpoena
for Sergeant Anderson. The Chair instructed the Enployer’s
attorney to get back to Board counsel with his decision. The
Chair enphasi zed that the request would be considered in |ight of
the Board s concerns about the potential rel evance or |ack of
rel evance of the wtness.

The foll ow ng norning, the Enployer’s counsel sent an enai
to the Board' s executive director requesting that the subpoena be
issued. In this email, counsel requested that an additional
heari ng day be schedul ed and that a subpoena be issued for
Sergeant Anderson. He also wote:

Sgt. Anderson’s testinony is relevant to the case as he
is the supervisor whose insubordinate behavior contrib-
uted nost significantly to the orders of the police
chief that are at the heart of this case. |In addition,
only one witness was presented yesterday to testify
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about the alleged affects of the chief’s orders on the

supervisors. Her testinony identified only one super-

vi sor who all egedly has |eft union neetings because he

was intimdated by the chief’'s orders, and that was

Sgt. Anderson. Yet Sgt. Anderson hinself has not been

avai l able to be questioned on this issue or on his

understanding of the chief’s orders. W believe that
either the Board will have to conclude that the union

has not presented sufficient reliable evidence of

adverse affects, or permt us to question Sgt.

Ander son

The email was copied to the Union’s attorney and to Board
counsel. The Union’s attorney responded with an email stating
that the Union did not object to the Enpl oyer calling Sergeant
Anderson as a wtness, but the Union did not agree with the
emai|l's factual or |egal assertions.

The Board is not convinced that the testinony the Enpl oyer
intends to elicit from Sergeant Anderson regarding the effect of
the Chief’s policy will have an inpact on the outcone of this
matter. Wth the exception of the first sentence of the enmail,
the testinony sought has to do with the effect of the chief’s
orders. As we noted above, the question in 8964(1)(A) cases is
not whet her the coercion succeeded or failed but whether it
reasonably tended to interfere with union activities. Evidence
related to why the chief issued the directive (the *“insubordi nate
behavior” referred to in the first sentence of the email) my be
relevant in a First Amendnent case, but it is not rel evant here.

In spite of our concerns about relevance, we are willing to
i ssue the subpoena because we are reluctant to say that Sergeant
Anderson’s testinony on the effect of the chief’s order is so
irrelevant that we should deny the Enployer the opportunity to
present that evidence. W nust enphasize that the effect of this
InterimOrder is that the substance of the case has been narrowed
consi derably: The First Amendnent cl ai mhas been disn ssed and
all that remains is the interference, restraint, and coercion

charge. The Board will not permt questions to or entertain any

- 8-



testimony from Sergeant Anderson regarding events that led to the
chief’s issuance of the order or that are not related to whether
the order interfered with union activity.

Qur Board nenbers are avail abl e on Monday, February 9'", and
Wednesday, February 11'", to hold a hearing for the purpose of
receiving testinmony from Sergeant Anderson. It is the Board's
position that the hearing nmust be held on one of these two days
if at all possible because shortly thereafter one of the Board's
menbers will be leaving the state for a nunber of weeks. The
Board is not confortable leaving this matter unresol ved for an
extended period of tine. The parties are therefore respectfully
asked to make whatever re-arrangenents mght be required in order
to accommodate this order. Board staff will contact the parties
to confirma date and time. We will issue the subpoena as soon
as the date is set.

This Interim Oder and Ruling on the Request for a Subpoena
has been reviewed by the full Board and is the unani nous opi ni on
of the Maine Labor Rel ations Board.

Dat ed at Augusta, Mine, this 28th day of January, 2009.

MAI NE LABOR RELATI ONS BOARD

Barbara L. Rainondi, Esq.
Chai r



