STATE OF MAI NE MAI NE LABOR RELATI ONS BQOARD
Case No. 04-04
| ssued: Cctober 8, 2004

)
MAI NE STATE EMPLOYEES ASSOCI ATI ON, )
SEI U LOCAL 1989, )
)
Conpl ai nant , )
) DECI SI ON AND ORDER
V. )
)
YORK COUNTY, )
)
Respondent . )
)

The Maine State Enpl oyees Association (“MSEA’ or “Union”)
filed this prohibited practice conplaint on July 7, 2003. The
conplaint alleges that York County refused to bargain in good
faith with the Union in violation of 8964(1)(A) and (1)(E) of the
Muni ci pal Public Enpl oyees Labor Rel ations Law (“MPELRL"), 26
MR S. A 88961 et seq., by refusing to neet within 10 days of the
Union’ s request to bargain, by refusing to bargain over mandatory
subj ects of bargaining as requested, and by generally repudiating
the collective bargaining obligations with respect to enpl oyees
of the York County Probate Ofice. Tinothy Belcher, Esqg., repre-
sented the Union and Tinothy O Brien, Esq., represented York
County.

On Cctober 8, 2003, Chair Jared des Rosiers conducted a pre-
heari ng conference and heard oral argunent on the County’ s notion
to defer to arbitration. The notion to defer was denied in the
Preheari ng Conference Menorandum and Order dated Cctober 23,

2003, and that denial was not appealed. The full Board, consist-
ing of Chair des Rosiers, Alternate Enpl oyer Representative Edw n
S. Hanmm and Alternate Enpl oyee Representative Wayne W Wit ney,
net for the evidentiary hearing on March 4 and March 23, 2004.



The original deadline for the post-hearing briefs was extended by
joint request of the parties due to the anticipated rel ease of
the Maine Law Court’s decision in a related matter. The briefs
and reply briefs were all received by June 2, 2004. The Board
nmet to deliberate this case on June 8, 2004.

FACTS

1. The executive body for York County is the five-nmenber Board
of County Conmi ssioners, with M. WIIliam Laynman servi ng as
the Chair. Al of the County Conm ssioners are el ected
positions. The day-to-day operation of county government is
overseen by the County Manager, M. David Adjutant.

2. The Mai ne State Enpl oyees Association (NMSEA) represents a
bar gai ni ng unit of county governnment enpl oyees perform ng
clerical and support functions in various county depart-
ments, including the Probate Ofice, the District Attorney’s
Ofice, the Deeds Ofice, the Treasurer’s Ofice and the
Sheriff's Ofice. There are about 30 different job
classifications in the bargaining unit.

3. Ms. Jennifer Kern was el ected President of the |ocal union
in the fall of 2002. M. Ron Gouin was the Shop Steward for
the unit until the beginning of 2004. Ms. Leslie Manning is
a Field Service Representative with MSEA and is responsible
for the York County bargaining unit, anmong others. NMSEA s
Director of Field Services is John G aham

4. Wthin the Probate Ofice, there are five enpl oyees whose
positions are in the bargaining unit represented by MSEA
Two positions are excluded fromthe bargaining unit: the
Regi ster of Probate, an elected position that is excluded
from bargai ning by 8962(6)(A), and the Deputy Register of
Probate, a position that was recently placed in a
supervisory unit.



The Probate Judge is an elected position al so excluded from
the bargaining unit. Three provisions of the Probate Code
concern the Probate Judge’'s authority with respect to the
Regi ster of Probate. 18-A MR S. A 81-305 specifically
states “The register shall be subject to the supervision and
authority of the judge of the court in which such register
serves.” 18-A MR S. A 81-507 also requires the Probate
Judge to constantly inspect the work of the Register to
ensure the duties of office are perforned properly. The
third provision, 81-508, states:
81-508. Regi ster incapable or neglects duties
When a register is unable to performhis

duties or neglects them the judge shall certify

such inability or neglect to the county treasurer,

the tinme of its commencenent and term nation, and

what person has perforned the duties for the tine.

Such person shall be paid by the treasurer in

proportion to the tine that he has served and the

anmount shall be deducted fromthe register's
sal ary.

Ms. Diane Dennett was el ected Register of Probate in the
fall of 2000 and began serving in January of 2001.

Ms. Dennett had difficulty learning the duties of her new
position and denonstrated a variety of performance probl ens.
Matters were not being processed in a tinely fashion by the
Regi ster or were processed inproperly and had to be redone
by other Probate O fice enployees. There were conplaints
fromthe public and attorneys who worked regularly with the
Probate O fice regarding problens stenmng fromthe
performance of Ms. Dennett as Register of Probate.

The Probate O fice enployees first went to the Probate Judge
in February or March of 2001 to report on the performance
probl ens of the Register. The Probate Judge attenpted to
instruct the Register on the proper procedures, but the
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10.

11.

probl emrs woul d al ways reappear soon after. The enpl oyees
felt that the Judge was overly concerned that they respect
Ms. Dennett as an elected official and that he was not
forceful enough in addressing her performance shortcom ngs.
In addition to the performance issues, the Probate Ofice
enpl oyees were concerned with the bizarre behavior of the
Regi ster of Probate. M. Dennett had told them a nunber of
strange stories that caused them sonme concern. One such
story was that the police chased her on the highway while
she was driving her Corvette. The truckers canme to her aid
by making a line with their trucks and she then drove her
Corvette underneath a tractor trailer. During the sumrer of
2001, she also told them she had a gun and knew how to use
it. She said she had shot an intruder coming into her house
and killed him that she had gone into a courtroomin New
Hanpshire with a gun in her purse and had been tackl ed by
the security guard when she went through the netal detector.
One day in Cctober of 2001, Deputy Register Carol Lovejoy
noticed that Ms. Dennett was acting in a particularly
strange manner. She was nuttering to herself, “l’ve got to
do sonet hing” and “Nobody’s going to like it.” M. Lovejoy
and the enpl oyees were very concerned. M. Lovejoy went to
M. Adjutant and told himthat Ms. Dennett was acting very
strangely, and that he m ght want to alert security.

M. Adjutant observed Ms. Dennett for a while and then
ordered a | ock down of the building that night and posted a
security guard at the rear entrance.

The Probate Ofice issue was a specific agenda itemfor a
County Conmi ssioners neeting in Cctober of 2001. Many, if
not all, of the Probate Ofice enployees attended, as well
as the Register of Probate, the Probate Judge and a

paral egal froma law firm The paralegal attenpted to
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13.

conpl ain about the sl owness of getting petitions processed.
Ms. Dennett disputed this. M. Laynman, the Chair of the
Commi ssioners, testified that Judge Nadeau then “took over”
and started to make accusations which M. Layman thought
turned it into a political issue. After Judge Nadeau kept
“pushing this issue,” M. Layman testified that he:

: | turned around and told him 1| said, well,
if you want to run the county, why don’t you run
the county, because these are county enpl oyees,
they’re hired by us, they can only be fired by us,
and you're a judge, but you're only a judge of
probate, you're not a civil judge. So he got a

l[ittle upset with that, and he said, well, you
have al ways determ ned that you' re going to run
the--1 said absolutely; under state law, Title 30,

section 102, county commi ssioners have fi nal
authority over all departnent heads whet her
they’'re elected or appointed. And | asked at that

time, | said why don’t you take and give ne the
nanmes of the attorneys who have made sone kind of
accusations agai nst probate court; | wll contact

t hem personally. They prom sed ne they would give

me a listing of that; to this day | have not

received that list. And then I turned around to

himand | said, M. Nadeau, where | come from |

said I conme fromthe Appal achian Muntains, we

have an old saying: |f you have problenms within

your famly, take themto the woodshed and

straighten it out, and I would advise you to do

that. And with that the neeting adjourned.
On Novenber 1, 2001, Judge Nadeau certified a change in job
duties of the Deputy Register and the Regi ster of Probate
and directed that their respective salaries be switched. By
this action, the Deputy Register of Probate fornmally assuned
many, but not all, of the duties of the Register of Probate.
By February 2002, Ms. Lovejoy was having difficulty with the
stress of doing her own job in addition to nmany of the
Regi ster’s duties. She went to the Probate Judge to get his
assi stance in reducing her workload. Together, they decided

to assign sone of the Deputy Register duties to various
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enpl oyees in the bargaining unit. The bargaining unit

enpl oyees perforned these added duties w thout any
addi ti onal conpensati on.

At sonme point during 2002, the Register of Probate becane
concerned with the fact that personal phone calls were being
made by the Probate O fice enployees. She tried to identify
phone calls nmade by enpl oyees by pouring over the tel ephone
| ogs fromthe Conm ssioners’ Ofice and using the internet
to identify who had been called. Register Dennett contacted
the District Attorney’'s office to see if charges could be
filed agai nst enpl oyees for maki ng personal phone calls. 1In
the fall of 2002, the Probate Judge had a neeting with al

t he enpl oyees and the Register on this issue. He then

i ssued a nenpo directing the enployees to limt the nunber of
personal phone calls.

In addition to work quality issues, there were al so concerns
about the nunber of hours the Register actually worked. The
Regi ster often cane in late and left early and sonetines
came in late at night to work. After discussing the matter
with the Deputy Register, Judge Nadeau attenpted to
institute the use of tine clocks in the Probate Ofice in
order to better track the hours worked by the Register of
Probate. The effort to use tinme clocks was unsuccessful.

I n Novenber of 2002, the Probate Judge net with the Register
of Probate and the Deputy Register of Probate. The Judge
instructed the Register to provide himwith a witten

item zation of time spent on specific probate matters over
the followi ng two weeks. She eventually provided hima
handwitten sheet but it did not contain any information on
the amount of time the Regi ster was spendi ng on any probate
matters, as the Judge had requested. It contained various
not ati ons such as “Anne and Carol had popcorn for |unch,”
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18.
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what tinme people left work, but nothing on her own work on
probate matters.

On Novenber 27, 2002, York County Probate Judge Robert
Nadeau wote a letter to York County Treasurer Janes Atwood.
The letter had as its subject line “Imrediate Statutory
Change of Sal aries” and stated:

Pursuant to the provisions of 18-A MR S. A 81-
508, | hereby certify that | find the York County
Regi ster of Probate to have continued to be unable
to performvarious duties reserved to her during
the past year. Such inability and neglect are
clearly likely to continue in the absence of
corrective action which | have now ordered w thin
the office of the York County Registry of Probate.

Accordingly, to address the foregoing, | direct
that you shall imedi ately reduce the anount paid
fromthe previously authorized salary of the
Regi ster of Probate fromits existing |level of
$37, 565/ year to $23, 210.41/year, and that you pay
over to the follow ng persons to whomthe
Regi ster’s duties have been re-assigned the
foll owi ng amount fromthe difference:

The letter then listed 6 job titles with correspondi ng
paynments rangi ng from $20/ week for the Tenporary Clerk to
$71. 55/ week for the Deputy Register of Probate. The letter
was copied to all of the affected enpl oyees, the County
Manager, the Chair of the County Conm ssioners, and the
Chair of the York County Budget Commttee.

In m d-Decenber, the Probate O fice enployees cane to the
Uni on President, Ms. Jennifer Kern, with the Judge’'s letter.
She had not known about the Judge’s Nov. 27'" letter until
this time. The enployees felt that they had a valid

gri evance because they had not received any noney. M. Kern
contacted the MSEA office and was instructed by John G aham
to wite a letter requesting bargaining.

Uni on President Kern wote to the County Manager, David

Adj utant, on Decenber 27, 2002. Her letter states:
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21.

It has been brought to my attention that on
Novenber 27, 2002, an imedi ate statutory change
in salaries was requested from Judge Robert M A
Nadeau for MSEA Unit covered enpl oyees for higher
conpensation due to additional job duties and
responsibilities. Please see Novenber 27" |etter
attached.

As President of Local 1297, | request inpact
negoti ati ons on these proposed changes at your
earliest conveni ence.

Pl ease contact ne as soon as possible so that
we may discuss this issue.

This letter was copied to the Probate Judge, WIIiam

Layman as Chair of the County Comm ssions, two Field
Representati ves at MSEA and the affected enpl oyees.

M. Adjutant testified that he did not recall having any

di scussions with any union representatives about Judge
Nadeau’ s order when it was issued. M. Adjutant testified
that he believed that he spoke with Shop Steward Ron Gouin
about this issue after receiving Ms. Kern's Decenber letter.
Al t hough he could not recall the specific conversation,

M. Adjutant was confident that he would have indicated to
M. Gouin that there was sone di spute about Judge Nadeau’ s
authority to issue the directive.

In a meno dated January 7, 2003, with a subject |ine of
“Probate O fice Inquiry,” County Manager Adjutant responded
to Ms. Kern with the foll ow ng:

In response to your earlier, witten inquiry on
behal f of unit covered County enpl oyees working in
the Probate Ofice. Please be advised of the
foll owi ng facts:

- At this tine, no grievance(s) are on

file with this office.

- On January 02, 2003, an Executive

Sessi on was convened as an itemon the

County Conmi ssi oner Meeting agenda re:

the Probate Ofice.

- No discussion or vote foll owed

concl usi on of the Executive Session.

- By requirenent of 1 MRSA 8405, no
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further comrent on the content of that

Executive Session can be nade.
This meno was copied to the County Conm ssioners, York
County’s counsel G Libby, the County Treasurer, and
M. Couin.
The Probate enpl oyees recei ved one paycheck that included an
addi tional anpunt in response to the Judge’s directive in
| ate 2002 or early 2003, although it is not clear when this
occurred. It is undisputed that this paynment did not
conti nue beyond this one check.
Toward the end of January 2003, the Union had a neeting with
the Probate O fice enployees. The neeting was attended by
Ms. Manning, Ms. Kern, and M. Gouin, in addition to the
Probate O fice enployees. M. Kern first |earned of the
bi zarre behavi or of Register Dennett at this neeting. The
out cone of the neeting was that Ms. Kern would nake a second
request to bargain over the wage and workl oad i ssue and t hat
they would also file a grievance on the workpl ace safety and
security issue. They also decided that M. Gouin would neet
with M. Adjutant to discuss these issues. M. Gouin had
this nmeeting on January 29, 2003. M. Adjutant told him
that the matter was pending in litigation and that his
hands were ti ed.
M. Adjutant clains he had several neetings with M. Gouin
bet ween January 7'" and January 30'", 2003. He descri bed
t hese neetings as informal, stating:

| f [Ron Gouin] had questions or was
merely trying to clarify informati on on behal f of
his unit nenbers, it was not unconmon for Ron to
stop by ny office early in the norning and say,
Can we tal k about this? Can you help ne
understand this? And | know we had sone of those
conversations. . . . [Wth respect to Judge
Nadeau’s order], | attenpted to help him
understand the county’s position wasn’'t that we
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26.

27.

were taking a side on this issue of whether or not
t he enpl oyees were or were not doing the work, or
whet her they were entitled to additional
conpensation, but it was a nere technical issue as
to whether or not Judge Nadeau had the authority
to direct the action that he had, and that | not
being an attorney had to defer to people with that
know edge and that it was being pursued through a
court process, and that until that happened that |
felt that I had no authority to act in one regard
or anot her.

On January 30, 2003, Ms. Kern again wote to M. Adjutant

stating:

Acknow edge receipt of this letter as 2™
Request for inpact negotiations (see 1
request attached, dated 12/27/02), regarding
the additional job duties and responsibil -
ities from MSEA Unit Covered Enpl oyees. Also
attached, pl ease note your response to ny
first request.

Pl ease contact ne at your earliest
conveni ence so that we may schedul e a date
and tinme to conmence coll ective bargai ning on
this issue.

This letter was copied to Judge Nadeau, Comm ssioner

Layman, Ms. Manning, and M. Gouin.

M. Adjutant testified that he believed he also had a
neeting with M. Gouin follow ng recei pt of the January 30'"
| etter and again explained the County’s position on Judge
Nadeau’s order. Neither the MSEA Field Representative,

Ms. Manning, nor Ms. Kern were aware of any neetings that
M. Adjutant had with M. Gouin on these issues other than
the January 29, 2003, neeting. M. Kern testified that she
woul d have expected M. Gouin to have reported to her if he
had met with M. Adjutant on other occasions. M. Adjutant
acknow edged that the discussions with M. Gouin were not
formal negotiating sessions or formal grievance neetings.
On February 3, 2003, County Manager Adjutant wrote the
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following to President Kern
This witing is in response to your
porrespondenpe Qated January 30, 2003 re:
i mpact negoti ati ons.
As you may know, issues relating to the

Probate Ofice are currently awaiting

adj udi cation in Superior Court. Pursuant to

advice from | egal counsel to the County, no

action can or will be taken until issues have

been resolved in Superior Court.
This letter was copied to the Conm ssioners, Judge Nadeau,
Ms. Manning, and M. Goui n.
Sonetine in early 2003, there was an incident that occurred
bet ween Regi ster Dennett and Deputy Regi ster Lovejoy that
di sturbed the Probate O fice enployees and added to their
concerns about the security of their workplace. M. Lovejoy
had made corrections to a docket sheet that Ms. Dennett had
typed. M. Lovejoy was in her office with her back to the
door and Ms. Dennett cane in quietly then slanmed her book
down very hard and said “I’mnot going to take this
anynore.” Ms. Dennett wanted to know why Ms. Lovejoy had
made the changes. Ms. Lovejoy tried to act calmy even
t hough she was very scared and expl ai ned what she had done.
When Ms. Dennett left the office, Ms. Lovejoy took a deep
breath and went back to doi ng what she was doing. She
turned around again and saw Ms. Dennett just standing in the
doorway, saying nothing, just staring at her in a manner
that made Ms. Lovejoy feel very threatened.
The col l ective bargai ning agreenent has a detailed five-step
grievance procedure, which includes binding arbitration as
the final step. The agreenent states that a neeting between
the parties “shall be held” at each step of the grievance
pr ocedure.
On January 30, 2003, M. Gouin filed a “class action”

grievance on the failure of the enployer “to conpensate
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probate court enpl oyees as directed by judge.” It alleged a
vi ol ation of the preanble and the conpensation articles of
the coll ective bargai ning agreenent. The renmedy sought back
pay for Probate Ofice enployees “due to a re-assi gnnent of
duties and pay as per Judge Robert M A Nadeau.” M. Gouin
presented this grievance in hand to M. Adjutant, at which
time M. Adjutant denied it orally.

On February 4, 2003, Ms. Manning filed a grievance on behal f
of the Probate O fice enployees alleging violations of the
contract’s Preanble and Security articles. The Union

gri eved over:

the hostile work environnment created by the
unstabl e and vol atile actions of the
supervisor; the surveillance of the

enpl oyees, the threats and intimdation

i ssued by the supervisor and the inpact that
t hese actions have on the productivity,
noral e and efficient operation of the

enpl oyees of the Probate Court.

As a renedy, the Union sought:

The renoval of the inmmedi ate supervisor from
t he workpl ace and her continued renoval until
such time as the County can guarantee an

at nrosphere conduci ve to professional conduct,
civil discourse and a safe work environnent.

M. Adjutant responded to the grievance of January 30'" in a
| etter dated February 18, 2003, addressed to M. Gouin and
copied to the MSEA office and Ms. Kern. He denied the

gri evance, stating:

oo Al matters pertaining to issues
i nvolving the Probate Court and Probate
O fice have been advanced to Superior Court
where action is pending. Legal counsel to
the County advises that, due to this action,
neither 1, nor the County Commi ssioners,
coul d take acti on.

| am further denying this grievance on the
grounds that, while Judge Nadeau does have
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34.

35.

36.

37.

certain authority pursuant to 18 MRSA § 503,

his directive of Novenber 27, 2002 is not

wi thin that scope of authority.
M. Adjutant responded to the February 4'" grievance filed
by Ms. Manning in a letter also dated February 18, 2003. In
denyi ng the grievance, M. Adjutant wote:

... Al matters regarding the operation of

the Probate Court and Probate O fice are

currently pending in Superior Court.

Beyond that point, neither I, nor the

County Conm ssioners, have |egal authority

frompreventing any el ected official from

access/egress to County property. Lacking

this authority, no action can or will be

taken on this filing.
M. Adjutant testified that although he did not recall the
specific conversations, he is confident that the issue of
enpl oyee security and the County’s inability to bar Register
Dennett fromentering the building were sufficiently
i nportant that he probably discussed it with Ms. Manni ng,
Ms. Kern and M. Gouin on nore than one occasion.
By letter of March 11, 2003, directed to Conmm ssioner
Layman, Ms. Manning attenpted to invoke the next step of the
gri evance procedure for both grievances by requesting a
heari ng before the County Conm ssioners. The enployer did
not respond to the Union’ s request.
By letter of April 7, 2003, directed to the County Manager,
MBEA demanded that the two grievances be subnitted to
arbitration. M. Mnning identified her preference for an
arbitrator. The letter was copied to Conm ssioner Laynan
and Ms. Kern.
M. Adjutant wote to Ms. Manning on April 9, 2003, noting
that the grievances had been previously denied due to a
“lack of a grievable issue and advice of |egal counsel” and

that “those conditions remai n unchanged.” M. Adjutant
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39.

40.

41.

agreed to Ms. Manning’s choice of an arbitrator but noted
that they objected to the arbitrability of the issue.

In the neantine, Ms. Dennett worked sonmewhat regularly until
April 22, 2003. An incident occurred on April 18, 2003 in
whi ch Ms. Dennett and Ms. Stephani e Lekakos were trying to
pass each other in a narrow aisle of the “stacks” portion of
the office, where old books and records were kept.

Ms. Dennett noved to the side to allow the enployee to pass.
According to Ms. Lekakos, there was no physical contact.

She did not hear anything about the incident until the
foll ow ng week.

According to M. Adjutant, Ms. Dennett canme to his office on
April 18'" claimng that she and the enpl oyee had collided
and that her shoul der was sore and she was going to get

medi cal attention. She reported it as a workers’
conpensation incident to M. Adjutant. On the follow ng
Tuesday, Ms. Dennett worked part of the day and again
stopped by for a workers’ conpensation claimform Even

t hough her workers’ conpensation clai mwas deni ed, she has
not been back to work since that tine, other than the one
partial day in October of 2003 descri bed bel ow.

Ms. Dennett did not use the term®“assault” when describing
the incident to M. Adjutant, although he did testify that
there were runors that Ms. Dennett was going to file an
assault charge agai nst Ms. Lekakos. When Ms. Lekakos first
heard that Ms. Dennett was tal king about an assault charge,
she was very concerned and canme to M. Adjutant to explain
what actually happened. He reassured her and told her he
bel i eved her account of the incident and not to worry about
it. Nonetheless, she was concerned that Ms. Dennett m ght
decide to file an assault charge agai nst her at sone point.
On June 11, 2003, Ms. Manning wote to M. Adjutant in
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reference to another “directive” fromthe Probate Judge
dated the previous day, which sought to increase the

sal aries of various Probate O fice enployees. M. Manning
i ncl uded a proposed nenorandum of agreenent on these new
wages. The letter also indicated that if M. Adjutant was
unabl e to sign that agreenent, the letter should be
considered “a 10-day notice, pursuant to 26 MRSA 8§
965(1)(B), to neet and negotiate over the inplenentation of
Judge Nadeau’s various orders, including his June 10, 2003
directive to Treasurer Atwood.”

In a letter dated June 19, 2003, M. Adjutant responded at
length to Ms. Manning's letter. M. Adjutant wote:

| amwiting in response to your letter of
June 11, 2003, regarding the order entered by
Judge Nadeau on June 10, 2003, regarding his
belief that the conpensation of certain enpl oyees
working in the Probate Ofice should be increased.
| understand fromyour letter that the Union is
taking the position that the mere i ssuance by
Judge Nadeau of the order, establishes a new
I egal , m ni num conpensati on standard for these
enpl oyees. York County’s position is that the
validity of the order is currently the subject of
l[itigation in the Superior Court. |If the order is
determned to be valid and effective, York County
believes that the order is just the first step in
a process through which a determ nation can then
be made as to whether or not the conpensation of
any enpl oyee should be increased. The final
authority to rmake job and wage-rel ated deci sions
rests wwth the County Conm ssioners. As a result,
York County is not in a position to sign the
Menmor andum of Agreenent that you encl osed.

I n addition, because Judge Nadeau’ s
conpensati on nodification orders are being
contested in the above referenced litigation
and have not yet been approved for
i npl enentation as they pertain to bargaining
unit nmenbers, York County does not believe
that there is anything to neet and negotiate
over at this point in time. In the event
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44.

45.

46.

t hat Judge Nadeau’s authority to set wage and
job terns ultimately receives approval from
the courts and York County noves forward with
the i npl enmentation process, York County wll,
of course, be willing to neet and negoti ate
over the inplenentation of a nodified
conpensati on systemfor the enpl oyees within
the Probate Ofice. Such a neeting at this
ti me, however, appears to be prenmature.

| f you believe that we should neet in the
interimto discuss the matter, please do not
hesitate to contact ne and we can pronptly
set up a neeting.

On July 2, 2003, M. Adjutant, M. OBrien (York County’s
attorney), Ms. Kern, Ms. Manning and M. Bel cher (MSEA' s
attorney) net in a roomin the basenent of the courthouse.
This nmeeting was held partly in response to the arbitrator’s
urging of the parties to try and settle their differences,
and partly in response to the Union’s request to bargain set
forth in the letter of June 11, 2003.

There is no evidence in the record on how the parties cane
to schedule their nmeeting for July 2, 2003. There is no
evidence in the record indicating that the parties agreed on
the July 2, 2003, neeting date prior to the expiration of 10
days fromthe receipt of the June 11, 2003, demand for

bar gai ni ng.

At the July 2nd neeting, the parties discussed Ms. Dennett’s
behavi or and the enpl oyees’ security concerns. They agreed
that M. Adjutant should hold a neeting with the enpl oyees
to hear their concerns and try to devel op a workabl e
solution. Wth respect to the wage issue, the County held
to its position that no action could be taken until the

i ssue was resolved in the courts.

The grievances filed on January 30, 2003, and February 4,
2003, went to arbitration. The arbitration hearing was held
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47.

48.

49.

on July 24, 2003, in the Probate Court, which was a few feet
fromthe Probate O fice. There was a di spute over whether
t he enpl oyees should be paid for their tine at the
arbitration hearing. A grievance filed on that issue
ultimately went to arbitration
At the sonme point, the parties agreed to hold the grievance
on the pay issue in abeyance pending the resolution of the
various court proceedi ngs described below. Wth respect to
the grievance regarding the safety and security of the
enpl oyees and the Regi ster’s behavior, the enployer argued
that it was not arbitrable. The parties agreed that the
Uni on woul d submt an offer of proof and the Arbitrator
would rule on the arbitrability question and on whether the
all eged facts would, if proven, constitute a violation of
t he agreenent.
The arbitrator ruled against the County on the arbitrability
i ssue, and concluded that based on the Union’s offer of
proof, the enployer violated the preanble provision. This
“reconmended deci sion” was issued on Septenber 15, 2003.
The arbitrator included a proposed renedy of three parts:
1) that upon the Register’s return to work, the Enployer
shoul d neet with her and explain that her behavior violated
the contract and was not conducive to a productive office,
2) that the Enployer should neet with enpl oyees and hear
their conplaints and 3) that the Enpl oyer should relay the
enpl oyees’ concerns in a letter to the Probate Judge asking
himto exercise sone supervision to renedy the probl em
pursuant to his statutory authority to supervise the
Regi ster of Probate.
The coll ective bargaining agreenent’s article on “Position
Descriptions and Cl assifications” provides, in part:

The enpl oyer and the Union recogni ze that job

duties may change fromtine to tinme, due to
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50.

51.

52.

53.

changes in prograns, technol ogy, and ot her

factors. Enpl oyees nay, upon recognition of

significant changes in job duties, apply to the

County Manager for upgrades in their respective

positions. Such upgrades shall not be

unr easonably denied. Should the enpl oyee believe

t hat an unreasonabl e deni al has taken place, they

may request a desk audit review by the County

Manager .
A Probate Ofice enployee naned Cynthia St. Amand requested
a desk audit and nmet with M. Adjutant and Ms. Kern on
July 9, 2003 to review her job. M. Adjutant took the
matter under advi senent pendi ng contact with the County’s
| egal counsel
In a nmeno dated July 15, 2003, M. Adjutant denied the desk
audit, stating that he did so “as the result of pending
l[itigation and/or arbitration filings. Until these issues
involving the Probate Ofice are resolved, | have been
advised that | amunable to act.” An additional desk audit
requested by enpl oyee Ms. G nny Nadeau at about this sane
time was also either denied or stalled due to the pending
l[itigation. M. Adjutant testified that these two desk
audits could not be granted because they were a result of
Judge Nadeau’s order to reassign job duties and increase
wages.
A news article published in the Journal Tribune on July 11,
2003, reported on various aspects of the disputes in the
Probate O fice including the County’s refusal to bargain and
the filing of the conplaint in this case. Conm ssioner
Layman is reported as saying the County did not bargain
because of pending litigation and because the Union did not
foll ow the procedure specified in the collective bargaining
agreenent on job revi ews.
On a Monday in Cctober of 2003, Ms. Dennett arrived at the
Probate O fice for the first tinme in nonths |ooking very
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54.

55.

di shevel ed and unkenpt. She was pulling a big suitcase on
wheels with a long handle. M. Lovejoy thought that she

| ooked very ill. The other Probate Ofice enpl oyees were
concerned about Ms. Dennett’s stability and their own
safety. M. Dennett told Ms. Lovejoy that she wanted to
speak with her. M. Lovejoy responded by saying “Just a

second. | have sonething | have to do.” Ms. Lovejoy went
directly to M. Adjutant’s office and asked why Ms. Dennett
was there. |In her presence, M. Adjutant called Attorney

Li bby and spoke to hi m about what he could do. M. Adjutant
told Ms. Lovejoy that he would speak to Ms. Dennett and see
if she would | eave voluntarily, as he did not have any
authority to force her to | eave.

Ms. Lovejoy and M. Adjutant then went to the Probate
Ofice. M. Adjutant net with Ms. Dennett in Ms. Lovejoy’s
office, while Ms. Lovejoy stood outside the door and
listened. M. Adjutant told Ms. Dennett that she did not

| ook well, and asked her if she was nedi cated or under the

i nfluence of anything. He did not think she was focused or
i n possession of all her faculties. He asked if she had
medi cal clearance to return to work, and suggested for her
own safety and the county’'s safety that she go home. She
responded that even though she did not have to conply with
his request, she would leave if he gave her a letter.

M. Adjutant went to his office to prepare the letter.

Ms. Dennett again said that she wanted to speak with

Ms. Lovej oy who responded that she would only do so if a

Wi tness was present. M. Lovejoy called a security officer
and the three of themnet in the courtroom M. Dennett

i nquired about issues related to the operation of the
Probate O fice and acted as if nothing unusual had happened.
After a while, Ms. Dennett returned to her office and worked
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S7.

58.

59.

on the conmputer a bit until M. Adjutant returned with the
letter. M. Dennett left at about 11:30 a.m and did not
return, although she had told M. Adjutant that she woul d
return with nmedical clearance the foll ow ng day.

M. Adjutant had seen Ms. Dennett on the Friday previous to
her surprise visit. He was in the Conm ssioners’ and
Treasurer’s office informally chatting with a nunber of

enpl oyees. Ms. Dennett was there and nentioned that she was
going to return to work on Monday. He did not informthe
Probate O fice enployees that she said this because he was
not sure it would really happen and he did not want themto
worry over the weekend.

After Ms. Dennett left, M. Adjutant spoke to the Probate
O fice enployees and Ms. Kern. He told them he asked her to
| eave voluntarily and that she would not be allowed to
return without nedical clearance. The enpl oyees were
concerned that she mght return and wanted to know what
managenent’ s response would be. M. Adjutant stated that he
needed to get further guidance and that if anything
happened, he should be contacted i mediately so he could
observe her behavi or.

Not long after Ms. Dennett returned to the office for that
partial day in October, M. Adjutant, M. Bel cher and

Ms. Kern met in M. OBrien' s office in Kennebunk

M. Belcher strongly recommended to M. Adjutant that the
County begin inplenenting the arbitrator’s decision by
neeting with enpl oyees to reassure them after Register
Dennett’s surprise visit. M. Adjutant did hold this
meeting in Novenber of 2003 and by all accounts the neeting
had a positive effect on enpl oyee norale.

During 2003, a nunber of court proceedings were initiated
surroundi ng the Probate Judge’s directives of Novenber 27,
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2002 and June 10, 2003.! Judge Nadeau initiated contenpt
proceedi ngs in the Probate Court against the County
Treasurer for failure to inplenent the directive. Register
of Probate Dennett filed a conplaint in Superior Court

al I egi ng that Judge Nadeau did not have the authority to
restrict her duties or reduce her pay and sought injunctive
relief agai nst Nadeau and the County Treasurer. Judge
Nadeau al so initiated contenpt proceedi ngs agai nst Regi ster
Dennett for her failure to conply with his instruction that
she not represent the Probate Court in any neeting of the
Yor k County Conm ssioners.

60. Wile the Register of Probate s conplaint contesting the
Probate Judge’s authority was in Superior Court, York County
submitted a brief in opposition to the Probate Court’s
Motion to Dismss. In that brief, the County stated that
the County Treasurer had requested nore tinme fromthe
Probate Judge to consider the legal ramfications of the
Judge’s certification and explained in a footnote:

As a public enployer, York County is required to
submt certain matters, including wages, to the
col | ective bargaining process. 26 MR S. A 8961
et seq. The Treasurer delayed inplenenting the
Judge’s directive so that he could first negotiate
with the MSEA (the enpl oyees’ collective

bar gai ni ng agent) — the failure to do so would
constitute a prohibited practice in violation of
26 MR S. A 8964. The York County Treasurer had
previously conplied with an earlier salary
reduction certification by the Probate Court in
2001/ 2002.

61. Eventually, the cases were consolidated and presented to the

The Probate Judge's first directive of Novenber 1, 2001, which
reassi gned certain duties and switched the salaries of the Register of
Probate and the Deputy Regi ster of Probate, was inplenented at the
time and has renmained in effect since then. As neither of those
positions were in a bargaining unit and represented by a union, there
was no duty to bargain.
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63.

64.

Law Court, which issued its decision on May 4, 2004. The
Law Court held that the Probate Judge’s use of contenpt
proceedi ngs was i nproper, and that there was no statutory
authority for the Probate Judge to directly reduce the

Regi ster of Probate’s salary. York Register of Probate v.
York County Probate Court et al., 2004 ME 58. The Law Court
remanded Regi ster Dennett’s conplaint to the Superior Court

“to consider the powers of the Judge of Probate, the
Treasurer, and the County Comm ssioners pursuant to section
1-508, and whether, and to what extent, the statute requires
that the Treasurer act on the certification of the Judge of
Probate.” 2004 ME 58 19 (enphasis in original).

During the tine period in question, two or three other
grievances were filed on behalf of Probate Ofice enpl oyees.
One of these grievances contested the enployer’s refusal to
pay certain Probate Ofice enployees for the tine spent at
the July 24, 2003, arbitration hearing. That grievance had
gone to arbitration by the tine of the hearing in this case.
An additional grievance (or two) had been filed regarding
the enployer’s failure to act on requested desk audits. The
evi dence on how t hese gri evances were processed is not
entirely clear.

M. Ron Gouin was renoved fromhis position as Union Steward
sonetinme prior to 2004 because of his failure to neet the
Union's training requirements. M. Gouin told M. Adjutant
that he felt that the Union had not treated himfairly.

On January of 2004, two enpl oyees requested desk audits in
response to the assunption of additional or different job
duties that had been assigned by Deputy Regi ster Carol
Lovejoy. After reviewi ng the change in job duties and

di scussing the matter with Ms. Lovejoy, M. Adjutant and Ms.
Lovej oy decided they should continue to nonitor the job
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performance of these enployees with respect to the new
duties before nmaking a decision. M. Adjutant testified
that he treated these desk audits differently than the

previ ous two because the change in job duties was directed
by the Deputy Register (acting as a departnent head), not by
t he Probate Judge.

DI SCUSSI ON

The Uni on argues that York County refused to bargain in
viol ati on of 8964(1)(E) and interfered, restrai ned or coerced
enpl oyees in the exercise of their collective bargaining rights,
t hereby violating 8964(1)(A). There are three basic allegations
underlying these charges: the specific allegation that the
County refused to neet within 10 days of the Union’s request to
bargain as required by 8965(1)(B); the general claimthat the
County refused to bargain over mandatory subjects as requested,
and the assertion that the County has effected a whol esal e
repudi ation of the collective bargaining relationship with
respect to the Probate O fice enployees. W agree that the
County’s failure to neet within 10 days of the Union’s request to
bargain constitutes a per se refusal to bargain in violation of
8964(1)(E). We also conclude that the County viol ated 8964(1)(E)
by refusing to bargain with the Union over the inpact of the
Probate Judge’s certification. W disagree with the Union on the
i ssue of whether those actions and the Enployer’s other conduct
with respect to the Probate Ofice rose to the |Ievel of being a
whol esal e repudi ation of the collective bargaining rel ationship
constituting an independent violation of 8964(1)(A).

Section 964(1)(E) prohibits public enployers fromrefusing
to bargain collectively as required by section 965. Section 965
defi nes various conponents of collective bargaining, including
t he requirenents:
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A. To neet at reasonable tines;

B. To neet within 10 days after receipt of
witten notice fromthe other party
requesting a nmeeting for collective
bar gai ni ng purposes, provided the parties
have not otherw se agreed in a prior witten
contract;

C. To confer and negotiate in good faith with

respect to wages, hours, working conditions and

contract grievance arbitration, except that by

such obligation neither party shall be conpelled

to agree to a proposal or be required to nmake a

concessi on

Thus, when a union submits a witten request to bargain over
a mandat ory subject, the enployer is obligated to neet within 10
days and to confer and negotiate in good faith on that subject.?
In this case, the Union nmade three witten requests to bargain.
The first one, dated Decenmber 27, 2002, was fromthe MSEA Loca
President and refers to the “change in salaries” “requested’” by
Judge Nadeau due to the added job duties and responsibilities
assigned to the Probate Ofice enployees. The Union President
requested “inpact negotiations on these proposed changes.” Wile
it is not entirely clear whether the request relates to the
Probat e Judge’s requested sal ary changes or the change in duties,
the request for inpact negotiations is unequivocal.
In the second letter, dated January 30, 2003, the Union

Presi dent requested “inpact negotiations regarding the additional
job duties and responsibilities” of the Probate Ofice enpl oyees
and asked that M. Adjutant contact her to “schedul e a date and
time to conmence collective bargaining on this issue.” Neither
of the first two letters explicitly announces that the letter is
intended to serve as the 10-day notice under 26 MR S. A

2There is no claimthat the Union waived its right to md-term
bargaining in this case.
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8965(1)(B).® Nonetheless, we conclude that both of these letters
were proper requests to bargain that conply with the requirenents
of that provision.

The third letter fromthe Union, dated June 10, 2004,
clearly states that it is intended to serve as a 10-day notice
under 8965(1)(B) to neet and negotiate over the inplenentation of
Judge Nadeau’s various orders. All three requests relate to
mandat ory subj ects of bargai ning as both conpensation and the
i npact of additional job duties are mandatory subjects of
bargai ning. See East MIlinocket Teachers Assoc. v. East MIIi -
nocket School Commttee, No. 79-24, at 5 (Apr. 9, 1979) (I npact
of absorbing the duties of one position into another is a

mandat ory subj ect).

We conclude that all three of the Union’s bargaining
requests were sufficient to trigger the County’s obligation to
meet and negotiate. The County argues that it had no obligation
to bargain because the Probate Judge had no authority to increase
t he enpl oyees wages, a position the County incorrectly clainms was
recently upheld by the Law Court.* The problemwth this
argurment is that the Union’s request for negotiation on wages,

i ke the Probate Judge’'s so-called “directive” to increase wages,
was a result of the additional job duties and responsibilities
assigned to the Probate Ofice enployees. The evidence is clear
that the enpl oyees took on additional job duties beginning in
February, 2002. That change in the job responsibilities was
real, and whether the Probate Judge had the authority to increase
wages had nothing to do with that reality. The scope of the

A reference to the statute is not required, although it is
advi sabl e.

“The Law Court held that the Probate Judge did not have the
authority to directly reduce or redistribute the Register of Probate’s
salary. 2004 ME 58 119.
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Probate Judge’s authority to directly order wage increases or
redistribute job duties is a separate issue which does not alter
the Enpl oyer’s duty to bargain over wages and worki ng conditions.

The Enpl oyer’s doubts about the Probate Judge’s authority
does not excuse its failure to nmeet within 10 days. The Board
has al ways interpreted the ten-day notice in 8965(1)(B)
literally: a party nust neet within ten days after receipt of a
witten notice fromthe other party requesting bargaining. A
failure to neet within ten days is a per se violation of Section
964(1) (E) and, as such, constitutes a violation irrespective of
evidence of bad faith. See, e.qg., MSAD No. 43 Teachers Ass’'n v.
MBAD No. 43, No. 79-42, at 3 (May 1, 1979), citing NLRB v. Katz,
369 U.S. 736 (1962)(No need to consider the issue of good faith
if party has refused to neet). Thus, the Enpl oyer’s concerns

about the Probate Judge overstepping his authority is not a valid
justification for its refusal to neet. East MIIlinocket Teachers

Assoc. v. East MIlinocket School Conmittee, No. 79-24 at 5
(Noting that a m sunderstandi ng of the | aw does not excuse the
duty to neet). See also Local 1650, IAFF, v. Gty of Augusta,
No. 01-09, at 6 (Aug. 20, 2001), aff'd Gty of Augusta v. MRB
AP-01-63, Ken. Cy. Sup. . (May 3, 2002).

In the present matter, the Enployer did not respond to any

of the three bargaining requests by neeting within 10 days. The
County argues that the response it gave to the Union was
sufficient to conply with its duty to bargain. The County
Manager testified that he responded to the Decermber 27'" bargai n-
i ng request by discussing the issue with Shop Steward Goui n,

al t hough he did not recall the conversation specifically or even
when it occurred other than sonetinme after receiving the
Decenber 27'" |etter. He testified that it was likely that he
told the steward that there was a dispute as to the Probate
Judge’s authority. M. Adjutant al so acknow edged that these

-26-



di scussi ons were not formal negotiation sessions. There was no
evi dence that M. Gouin considered the discussion to be a
negoti ating neeting held in response to the bargaining request
nor was there evidence establishing that the di scussion was a
nmeeti ng which occurred within 10 days of the request. M.
Adj utant did not neet with Ms. Kern, the Union President and the
person who made the first two requests to bargain. Simlarly,
M. Adjutant’s testinony regarding additional neetings with M.
Goui n followi ng the January 30'" bargai ni ng request does not
establish that the County conplied with the requirenment to neet
wi thin 10 days of the bargaining request. W conclude that the
County’s failure to neet within 10 days of either of these two
witten bargaining requests was a per se violation of 964(1)(E)

Wth respect to the June 11, 2004, request to bargain, the
parties eventually nmet to negotiate, but not within 10 days of
the request. M. Adjutant responded in witing to the June 11'"
letter on June 19'" by fax and U.S. Mail. In that letter,
M. Adjutant noted that the County was involved in litigation in
Superior Court over the validity of the Probate Judge's Order.
He went on to state “York County does not believe that there is
anything to neet and negotiate over at this point in tinme.
| f you believe that we should neet in the interimto discuss the
matter, please do not hesitate to contact ne and we can pronptly
set up a neeting.” Although the County responded to the Union's
request within 10 days, the statute requires the parties to neet
wi thin 10 days of the request, not nerely respond to the request.
The parties did not nmeet until July 2, 2003, well over the 10-day
requirenent.

The County argues that by agreeing to neet and negotiate on
July 2, the Union waived any objection it mght have had to the
failure to meet within 10 days of the request. W agree that if
t he evidence proved that the Union had, within the the 10-day
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period, agreed on a neeting day outside of the 10-day period, we
would likely view that as a waiver. |In this case, however, there
is no evidence that the parties had agreed upon the July 2" date
within the 10-day tinme frane. W cannot assume facts not offered
as evidence. Meeting within 10 days is a mninmmstatutory
requirenent set forth in 8965(1)(B). See Waterville Teachers
Assoc. v. Waterville Board of Education, No. 82-11, at 4 (Feb. 4,
1982) (Noti ng that a showi ng of bad faith not required when
“conduct fails to neet the mininmum statutory obligations or

constitutes an outright refusal to bargain”). See also MSAD No.
43 Teachers Ass’'n., 79-42 at 3 (Fact that parties net after the
10-day period does not render the 964(1)(E) violation noot). In

sunmary, we conclude that the Enpl oyer violated 8964(1)(E) by not
meeting within 10 days of three separate bargai ning requests as
required by 8965(1)(B).

Beyond the failure to neet within 10 days, the Union al so
al l eges that the Enpl oyer violated the MPELRL by failing to
bargain in good faith at any tinme over the inpact of the Probate
Judge’s directives. The standard this Board applies in
eval uating all eged violations of the duty to bargain in good
faith has been outlined as foll ows:

A bad faith bargaining charge requires that we exam ne
the totality of the charged party's conduct and deci de
whet her the party's actions during negotiations
indicate "a present intention to find a basis for
agreenent.” NLRB v. Mntgonery Ward & Co., 133 F.2d
676, 686 (9th Cir. 1943); see also Caribou School
Departnent v. Caribou Teachers Association, 402 A 2d
1279, 1282-1283 (Me. 1979). Anmong the factors which we
typically ook to in nmaking our determ nation are

whet her the charged party net and negotiated with the
other party at reasonable tinmes, observed the ground-
rul es, offered counterproposal s, nade conproni ses,
accepted the other party's positions, put tentative
agreenents in witing, and participated in the dispute
resol ution procedures. See, e.qg., Fox Island Teachers
Association v. MSAD #8 Board of Directors, MRB No.
81-28 (April 22, 1981); Sanford H ghway Unit v. Town of

-28-



Sanford, MLRB No. 79-50 (April 5, 1979). Wen a
party's conduct evinces a sincere desire to reach an
agreenent, the party has not bargained in bad faith in
violation of 26 MR S. A Sec. 964(1)(E) unless its
conduct fails to neet the mninmum statutory obligations
or constitutes an outright refusal to bargain.

Kittery Enpl oyees Assoc. v. Strahl, No. 86-23, at 10-11 (Jan. 27,
1987), quoting Waterville Teachers Assoc. v. Waterville Board of
Education, No. 82-11, at 4 (Feb. 4, 1982). 1In this case, we
conclude that the County’s behavior constitutes “an outri ght

refusal to bargain” over the Probate Ofice issues.

The County argues that the County Manager’'s neetings with
the Union Steward following the first two bargai ni ng requests
satisfied the enployer’s duty to bargain. The County Manager’s
own testinony, however, conpels just the opposite concl usion.

M. Adjutant testified that these neetings were not negotiating
sessions and were not even formal neetings. He described them as
casual conversations arising fromhis open-door policy. There is no
evi dence on the substance of the discussions suggesting that
there was any effort to bargain. The County Manager gave the
same response as his witten response to the January 30, 2003
bar gai ni ng request: He was unable to take any action until the
pending litigation was resolved. Bargaining is nore than just
stating one’s position. It involves listening to the concerns of
the other side, and making an effort to resolve differences. See
Teansters Local Union No. 48 v. Gty of Augusta, Board of Educ.,

No. 78-04, at 4 (June 7, 1978)(negotiations require a wllingness
to di scuss proposals and a gi ve-and-take process); and NLRB v.

| nsurance Agents, 361 U. S. 477, 486 (1960) (“[parties] are bound
to deal with each other in a serious attenpt to resol ve

di fferences and reach a comon ground.”)

Based on these facts, we conclude that the enployer refused
to bargain over the inpact of the reassignnment of duties in
viol ation of 8964(1)(E). This conclusion is further supported by
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the additional findings that the Enpl oyer engaged in a pattern of
refusing to deal with the Union in any respect regarding the
issues in the Probate Ofice connected to the Regi ster of
Probate. The Union filed two grievances in early 2003, but the
Enpl oyer did not neet and discuss the issues raised as
contenpl ated by the collective bargaining agreenent. The County
sinply denied both in witing at the first step, stating that the
County could not take any action as long as the matters
pertaining to the Probate Ofice issues were pending in Superior
Court. When the Union tried to take the grievances through the
next steps of the grievance procedure, the Enployer did not
respond to the Union’s requests. Although the Enployer did
participate in arbitration, the County offered no explanation at
the tinme or in this proceeding for its failure to respond at the
earlier steps of the grievance procedure. The Enployer also
refused to act on two desk audits, again relying to the pending
litigation as the basis for that refusal.?®

The Enpl oyer’s unwi | lingness to address any of the issues
festering in the Probate Ofice in any forumis striking. The
Uni on summari zed this phenomenon succinctly in its brief:

Thi s enpl oyer has argued that the union is in the
wong forum Wen it was in court, it clainmed that it
was required to bargain. Wen asked to arbitrate or
bargain, it clained it should be in court. To the
press, it clainmed that the contractual desk audit was
t he proper avenue, but when the union invoked that
procedure, it clained it could not act because of
pending litigation. Before this Board, it has clai ned
that the dispute should be arbitrated, while in
arbitration it objected to arbitrability.

*The empl oyer is correct that the Union could have filed a
grievance over the Enployer’s failure to abide by the collective
bar gai ni ng agreenent. The fact that the union could have filed a
grievance does not preclude our consideration of this evidence in the
context of this conplaint.
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Bef ore noving on, we want to point out that the obligation
to meet and negoti ate does not require either side to agree to a
proposal. The statute is clear on this point. See 26 NMRSA
8964(1)(C (* . . . neither party shall be conpelled to agree to
a proposal or be required to nake a concession”). A negotiating
proposal is sinply one party’s proposed solution to a perceived
problem In this case, the Union proposed the inplenentation of
the Judge’s directive on wages as a solution to the perceived
probl em created by the additional job duties. Face-to-face
negotiations could lead to different solutions.®

The third claimnmade by the Union in this case’ is that the
Enpl oyer’ s conduct with respect to the Probate O fice enpl oyees
constitutes a whol esal e repudi ation of the collective bargaining
rel ati onship. The Union argues that this repudi ati on constitutes
interference, restraint and coercion of enployees in violation of
8965(1)(A). In light of all of the facts, we do not consider the
Enpl oyer’ s conduct to be a whol esal e repudi ati on of the bargain-
ing relationship.

W have already found that the County refused to bargain
wi th the Union about the inpact of the Probate Judge’'s directives

®Nor is there any requirenent that the enployer accept the renedy
proposed by the Union in a grievance. For exanple, the renedy sought
in the second grievance, which concerned safety issues, was to bar the
Regi ster of Probate fromentering the building. The Enployer’s
witten response noted that it did not have the authority to bar an
el ected official fromthe building. Had the parties sat down and
di scussed the issues as contenpl ated by the grievance procedure, the
parties coul d have expl ored ot her possi bl e methods of addressing the
enpl oyees’ concerns.

"The conplaint also alleged that the Register of Probate's
conduct toward the enpl oyees constituted interference, restraint and
coercion in the exercise of protected rights in violation of 26 MRSA
8964(1)(A). This allegation was not argued in Conplainant’s brief and
is deemed to have been waived. See, e.qg., Westbrook Police Unit of
AFSCME v. Gty of Westbrook, No. 81-53, at 6 (August 6, 1981).
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and that it did not fully conply with the steps of the grievance
procedure and the desk audit process in the collective bargaining
agreenent. On the other hand, the County’s behavior with respect
to the grievance procedure was not a total repudiation: The
County responded in witing and face-to-face at the first step
and subsequently participated in arbitration. Furthernore, there
was at | east one other grievance involving the Probate Ofice
enpl oyees which went to arbitration. The evidence does not
establish a pattern of refusing to process grievances. See
Auburn School Support Personnel, AFT, Local 3832, v. Auburn
School Commttee, No. 91-12, at 15 (July 11, 1991)(A pattern of
refusing to process grievances could constitute a repudiation of

t he negotiated grievance procedure, and thus be a failure to
bargain.) W also note that the five Probate Ofice enpl oyees
constitute only a part of a bargaining unit that contains over
two dozen other job titles. There was no evidence of any
repudi ati on of the bargaining relationship or failure to process
grievances with respect to the rest of the bargaining unit. What
the matter boils down to, then, is a refusal to deal with the
union with respect to certain issues involving a small part of a
| arger bargaining unit. There is nothing “whol esal e’ about the
County’s conduct. See Sharron V. A Wod v. Miine Educ. Assoc.
and Maine Technical College System No. 03-06, at 29 (June 14,
2004) (“A whol esal e repudi ati on of a nmajor provision of the

contract or the contract as a whole nmay be tantanmount to a
repudi ati on of the bargaining relationship or of the basic
principles of collective bargaining.”) Wile we certainly do not
condone this behavior, and indeed have found the County to have
violated its duty to bargain, we do not think it is equivalent to
a total repudiation of the collective bargaining relationship.
W therefore dismss that portion of the conplaint.

In summary, we agree that the County’'s failure to neet
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wi thin 10 days of the Union’s request to bargain constitutes a
per se refusal to bargain in violation of 8964(1)(E). W also
conclude that the County violated 8964(1)(E) by refusing to
bargain with the Union over the inpact of the Probate Judge’'s
certifications. Contrary to the Union’s claim we concl ude that
the County’'s overall conduct did not rise to the level of a

whol esal e repudi ation of the collective bargaining rel ationship
constituting an independent violation of 8964(1)(A).
Accordingly, that portion of the conplaint alleging a violation
of 8964(1)(A) is dism ssed.

ORDER

On the basis of the foregoing findings of facts and
di scussion and by virtue of and pursuant to the powers granted to
t he Mai ne Labor Rel ations Board by the provisions of 26 MR S. A
8968(5), it is hereby ORDERED

Respondent York County and its representatives and agents
shal | :

1. Cease and desist fromrefusing to bargain with the
Mai ne State Enpl oyees Association over the inpact of
the Probate Judge’s directives reassigning job duties
and redistributing the Register of Probate’s sal ary.

2. Take the affirmative action designed to effectuate
t he purposes of the Act of neeting with the Maine State
Enpl oyees Association for the purposes of negotiating
the inmpact of the Probate Judge's directives on the
terns and conditions of enploynent of enployees in the
Probate Ofice within ten days of receipt of this
order. The parties may neet beyond the ten-day period
if nutually agreeable.

3. York County shall post for thirty (30) consecutive
days copies of the attached notice to enpl oyees which
states that York County will cease and desist fromthe
actions set forth in paragraphs one and will take the
affirmative action set forth in paragraphs two, three
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and four.® The notice nust be posted in conspicuous

pl aces where notices to nmenbers of the York County
CGeneral Governnent Unit are customarily posted, and at
all times when such enpl oyees customarily perform work
at those places. Copies of the notice nust be signed
by the County Manager prior to posting and nust be
posted i medi ately upon recei pt. The County Manager
must take reasonable steps to ensure that the notices
are not altered, defaced, or covered by other
mat eri al s.

4. The York County Comm ssioners or the County Manager
must notify the Board by affidavit or other proof of
the date of posting and of final conpliance with this
order.
Dated at Augusta, Maine, this 8" day of COctober, 2004.
MAI NE LABOR RELATI ONS BOARD

The parties are advi sed of

their right to week review /sl
of this decision and order Jared S. des Rosiers
by the Superior Court by Alternate Chair

filing a conplaint pursuant
to 26 MR S. A 8968(4) and in

accordance wth Rule 80C of /sl
the Rules of G vil Procedure Edwin S. Hamm
wi thin 15 days of the date of Al ternate Enpl oyer
t hi s deci si on. Representati ve
/sl

Wayne W Wit ney
Al ternate Enpl oyee
Representati ve

8n the event that the Board's Decision and Order is appeal ed and
is affirmed by the Maine Superior Court, the words in the Notice
"Posted by Order of the Miine Labor Relations Board" shall be altered
to read "Posted by Order of the M ne Labor Rel ations Board, affirmed
by the Mine Superior Court."
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NOTI CE TO EMPLOYEES

POSTED BY ORDER OF THE MAI NE LABOR RELATI ONS BOARD

AFTER HEARI NG THE PARTI ES EVI DENCE, THE MAI NE LABOR RELATI ONS
BOARD CONCLUDED THAT WE HAVE VI OLATED THE LAW AND ORDERED US TO
POST THI'S NOTI CE.  WE I NTEND TO CARRY OQUT THE ORDER OF THE MAI NE
LABOR RELATI ONS BOARD AND ABI DE BY THE FOLLOW NG

WE W LL CEASE AND DESI ST fromrefusing to bargain with
the Maine State Enpl oyees Associ ation over the inpact
of the Probate Judge’ s directives reassigning job
duties and redistributing the Register of Probate’s
sal ary.

VWE WLL TAKE THE AFFI RVATI VE ACTI ON of neeting with the
Mai ne State Enpl oyees Association within ten days of
recei pt of the Board’ s ORDER for the purposes of

negoti ating the inpact of the Probate Judge’'s
directives on the terns and conditions of enploynent of
enpl oyees in the Probate Ofice. The parties may neet
beyond the ten-day period if nutually agreeable.

WE W LL post this notice of the Board's Order for 30
consecutive days in conspicuous places where notices to
menbers of the York County General Government Unit are
customarily posted.

WE WLL notify the Board of the date of posting and
final conpliance with its Order.

Dat e David Adjutant, County Manager, York County

This Notice must renmain posted for 30 consecutive days as required by
Order of the Maine Labor Rel ati ons Board and nust not be altered,
def aced, or covered by any other material. Any questions concerning
this notice or conpliance with its provisions may be directed to:

STATE OF MAI NE
MAI NE LABOR RELATI ONS BOARD
STATE HOUSE STATI ON 90
AUGUSTA, MAI NE 04333 (207) 287-2015

THIS IS AN OFFI CI AL GOVERNMENT NOTI CE
AND MUST NOT BE DEFACED.




