STATE OF MAI NE MAI NE LABOR RELATI ONS BQOARD
Case No. 03-06
| ssued: June 14, 2004

SHARRON V. A. WOOD,
Conpl ai nant ,

| NTERI M
ORDER

V.
MAI NE EDUCATI ON ASSOCI ATI ON and
MAI NE TECHNI CAL COLLEGE SYSTEM
(evro ,

Respondent s.
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This prohibited practice claimhad its origins when the
Conpl ai nant, a probationary instructor in the Nursing Departnent
at Central Maine Community Coll ege, was inforned that her con-
tract would not be renewed. The conplaint, filed on Novenber 8,
2002, alleges that the enployer interfered with the rights
protected by 26 MR S. A. 81023 by coercing the Conpl ainant into
resi gning her position, thereby violating 81027(1)(A) of the
Uni versity of Mine System Labor Relations Act (the “Act”). The
conplaint further alleges that the enployer and the bargaining
agent colluded to deny her rights and that the union breached its
duty of fair representation in violation of 81027(2)(A).

Grover G Al exander, Esq., represented the Conpl ai nant,
Donal d F. Fontaine, Esq., represented Respondent Maine Education
Association, and Linda S. MG IIl, Esqg., represented the M ne
Techni cal College System Chair Peter T. Dawson presided over
the evidentiary hearing with Enpl oyer Representative Karl Dornish
and Enpl oyee Representative Robert Piccone.

I n accordance with the Prehearing O der issued on July 11,
2003, the hearing was bifurcated. The issues to be presented at



the first stage of the hearing were limted to whether the

enpl oyer interfered with the Conplainant’s exercise of the rights
provi ded by the coll ective bargai ning agreenent or coerced her

i nt o abandoni ng such rights or coerced her resignation.

JURI SDI CTI ON

The Board' s jurisdiction to hear this case and issue a
decision lies in 26 MR S. A 81029. Respondent Mine Conmunity
Coll ege Systemis a technical college within the neaning of 26
MR S. A 81022(1-C) and 81029.%' The Mine Education Association
is a bargaining agent within the nmeaning of 26 MR S. A 81029(2).

FI NDI NGS OF FACT

1. On August 21, 2000, Sharron Wod began working at the Auburn
canpus of Central Maine Community College (“CMCC’) as an
Instructor in the Nursing Program The coll ective bargain-

i ng agreenent between the Mai ne Technical College System (of
which CMCC is one part) and the Mai ne Educati on Associ ation
establishes a 3-year probationary period for faculty
menbers. The events giving rise to this prohibited practice
case arose during Ms. Wod' s second year as a probationary
faculty nenber, specifically during the spring of 2002.

2. The Nursing Departnment at Central Maine Cormunity College is
made up of six full-time faculty, including the Departnent
Chair, along with several adjunct faculty nenbers who are
primarily responsible for clinical supervision of students.
The faculty nenbers report to the Departnment Chair, M. Anne
Schuettinger. The Chair reports to the Dean of Academ c

P, L. 2003, C. 20, Part OO effective on March 27, 2003, changed
the name of the Maine Technical College Systemto the Miine Comunity
Col | ege System Central Miine Technical College (CMIC) became Centra
Mai ne Community College (CMCC). Both names are used here interchange-
ably.
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Affairs, Ms. Patricia Vanpatella, who reports to the
President of CMCC, Dr. Scott Knapp.

Ms. Wod shared an office with Ms. Susan Jam son, a faculty
menber who had been enpl oyed there about five years.

Ms. Kat hy McManus, whose office was across the hall from
Ms. Schuettinger’s office, was in her first year as a
faculty nenber at the college during the events at issue in
this case.

The col l ective bargai ni ng agreenent between the Mi ne
Techni cal Col |l ege System and the Mai ne Educati on Associ ation
for the Faculty Unit had an effective date of July 1, 2001,
and expired June 30, 2003.

Article 16 of the collective bargai ni ng agreenment covers
probation. It states:

A. Al faculty nmenbers shall serve a probationary
period of up to three (3) years. Contracts shall be

i ssued annually. Non-renewal of contracts of
probationary faculty nmenbers shall be at the discretion
of the President. Probationary faculty nenbers whose
contracts are not renewed shall be given witten
notification of at |least ten (10) weeks. Such faculty
menbers shall have the opportunity to appeal the

deci sion of the President to the System Presi dent whose
deci sion shall be final

B. Faculty nenbers who have conpleted their three (3)
year probationary period shall receive six (6) nonths
prior notice in the event that their contract is not
renewed.

Article 6 of the collective bargaining agreenent covers
faculty evaluations. The relevant portions state:
D. Evaluation prograns at the various coll eges
will at a mninmmcontain the foll ow ng:

1. Faculty nenbers with continuing contract
status shall be eval uated each year.

2. Probationary nmenbers shall be eval uated
twi ce each year.



3. Al nonitoring or observation of faculty
menber for the purpose of evaluation shall be
done with the know edge of the faculty
menber.

4. A faculty nmenber will be given a copy of a
witten report of his/her evaluation which
shal | be prepared by his/her evaluator within
one (1) week of the evaluation and the
faculty nenber may request a conference to

di scuss such evaluation report. The faculty
menber shall have the evaluation report at

| east one (1) day prior to any such
conference. The faculty nenber may offer
witten comments in response to any

eval uation report and such response shall be
attached to the file copy.

Article 4 of the collective bargai ni ng agreenent covers

discipline and states, in full:

A

No faculty nmenber covered by this Agreenment shal
be repri manded or suspended w thout just cause.

No faculty nmenber with continuing contract status
shal | be di scharged or suffer non-renewal of
contract except for just cause.

No faculty nenber shall be suspended wi t hout pay
or discharged without notice in witing.

A faculty menber nay nmeet with the President or

hi s/ her designee to discuss the action proposed or
taken within three (3) days after receipt of the
suspensi on or dism ssal notice. The faculty
nmenber, if he/she chooses, nay have a
representative of the Association present to

advi se and/or represent himher at this neeting.

Any faculty menber suspended wi thout pay or

di sm ssed may grieve directly to the System
President at Step 2 of the grievance procedure
within fifteen (15) days after the faculty nenber
beconmes aware of such disciplinary action.

The Association shall be given pronpt witten
notice of the discharge, suspension or non-renewal
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10.

11.

12.

of any faculty nenber.

G A faculty menber who is given a witten repri mand
shall be notified that a copy of the reprimand
will be sent to the Association’s steward if the
faculty nenber requests it. The faculty nenber
shal |l be given the opportunity to nake this
request when the reprimand is issued.

Article 8 of the collective bargaining agreenent, setting
forth the grievance procedure, defines “grievance” as “A

di spute concerning the neaning or application of the
specific terns of this Agreenent.” It defines “grievant” as
“A faculty menber, a group or class of faculty nenbers or

t he Association.”

The grievance procedure has various tine constraints for
filing a grievance, for responding, and for appealing to the
next step. The first step is for the grievant to present
the claimorally to the Vice President, the second step is a
witten grievance to the President of the College, the third
step is a witten appeal to the System President, and the
final step is arbitration. The Association is the only
party that nmay appeal the System President’s decision to
arbitration

Wth respect to dismssals, Article 8(B)(1)(b) provides:

Any faculty menber suspended w thout pay or

di sm ssed may grieve directly to the System
President at Step D.3 of the grievance procedure
within fifteen (15) days after the faculty nenber
becones aware of such disciplinary action.

Al faculty menbers, whether probationary enpl oyees or non-
probationary, are appointed to their positions for one-year
terms. The President of the College has the sole authority
to appoint or reappoint a faculty nenber.

At the end of her first year of enploynent at the Coll ege,
Ms. Wod was eval uated by her supervisor, M. Schuettinger
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13.

14.

15.

16.

The eval uation was conpleted in May of 2001 and Ms. Wod was
subsequent|ly reappointed to her position as a probationary
Instructor in the Nursing Departnent. M. Wod was not

eval uated again until My 10, 2002.

Al t hough the collective bargai ning agreenent states that
probati onary enpl oyees are to be evaluated tw ce each year,
Ms. Whod did not receive a md-year evaluation in either her
first or her second year of enploynent. There was no

evi dence that she conpl ai ned about this or filed a grievance
regarding this om ssion on either occasion.

On April 10, 2002, Ms. Wod’' s supervisor, M. Schuettinger,
counsel ed Ms. Wod on a nunber of perfornance issues
concerning Ms. Wod' s relations with other staff nenbers and
certain attendance issues. She informed Ms. Whod that the

i ssues addressed woul d be sunmari zed on her annual

eval uation. M. Schuettinger told Ms. Wod that if the

i ssues di scussed were not addressed during the follow ng
academ c year, then Ms. Schuettinger would not reconmend

t hat her enpl oynent be renewed beyond the third year of her
probati onary peri od.

After the April 10 nmeeting with Ms. Wod, M. Schuettinger
wote a sunmmary of the issues discussed, describing the
performance i ssues and the statenent that Ms. Wod woul d
have to correct the problens in order to obtain renewal
beyond t he upcom ng academ c year. M. Schuettinger also
wote that Ms. Wod said, “You don't want to get rid of ne
now because you don’'t want to have to replace ne.”

Ms. Schuettinger did not give Ms. Wod a copy of the sunmmary
or any witten docunentation of their April 10, 2002,

nmeeti ng.

Two of Ms. Whod’ s col |l eagues testified that in late April or
early May, Ms. Wod asked them whomto contact about | oining
the union. M. MManus, who was a uni on nenber, gave
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17.

18.

19.

20.

Ms. Wbod the name of soneone to ask. Ms. Jami son testified
that Ms. Wod told Ms. Jam son she shoul d probably join the
uni on because she had had a conversation with Anne
Schuettinger and that it had not gone well.

In a letter dated April 25, 2002, the Mai ne Education
Association notified Ms. Wod that they had recently

recei ved and processed her application for nenbership in the
Association. The letter indicates that a nenbership card
was encl osed along with other material s.

Ms. Wbod testified that although she had becone a nenber of
t he union and was having either $25 or $40 a nonth taken out
of her paycheck, she was unaware of the general notion that
if she had a dispute with her enployer, she could call on

t he union for assistance. M. Wod testified that she did
not know what her union dues were for, but assunmed she woul d
eventual ly be told.

Ms. Schuettinger provides her annual performance eval uations
for the faculty nmenbers during the final week of the school
year which, in 2002, was the week of May 6 to 10. Her
practice is to post a schedule for the performance

eval uations, with the faculty nmenbers comng to her office
at the scheduled tinme. M. Schuettinger posted the schedul e
sonetine in the first half of that final week of school

It had two eval uation neetings schedul ed for the norning of
May 9, two for the afternoon of May 9, and Ms. Wod’' s

eval uati on scheduled for 9 a.m on Friday, My 10.

Ms. Schuettinger’s practice over the seven years she had
served as Departnent Chair was to give a copy of the
evaluation to the faculty nenber at the start of the
nmeeting, discuss it, and then have the faculty nmenber sign
it to indicate that the faculty nmenber had revi ewed the
evaluation. It was not her practice to give the faculty
menber an advance copy of the evaluation, but she would have
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21.

22.

23.

done so had such a request been made. M. Wod did not
request a copy of the evaluation in advance of their
meet i ng.

Ms. Wod arrived at Ms. Schuettinger’s office at 9:00 a. m
on May 10'". Ms. Schuettinger inforned Ms. Wod that Dean
Vanpatella would be joining them M. Wod stated she
thought it was unfair for two of themto be there. Wile
they were waiting for Dean Vanpatella to arrive,

Ms. Schuettinger gave Ms. Wod copi es of the student

eval uations to review The student evaluations were
favor abl e.

When Dean Vanpatella arrived shortly after 9 a.m, M. Wod
agai n brought up the fact that she thought the situation was
a “power thing” with both the Dean and the Departnent Chair
present. M. Wod wanted to know why the Dean was there.
Dean Vanpatella replied that she was there to nonitor the
process for the benefit of both the faculty and the Chair.
Ms. Wod stated she thought that it was unfair to have two
of themwhile she was there wi thout any support.

Ms. Schuettinger said she thought Kathy MManus was across
the hall and Ms. Wod could have her join them M. Wod
did not want to bring her in. M. Wod did not ask to cal
anot her faculty nenber or a representative of the union,
even though by this point she had realized the neeting was
not going to be a positive one.

Ms. Schuettinger began the eval uation process by handi ng
Ms. Whod a copy of the evaluation and saying that even

t hough her student eval uations were positive, she would be
recommendi ng that Ms. Wod’' s probationary contract not be
renewed. M. Wod was shocked and visibly upset. She said
she did not understand why they were doing this. She was
crying and asked if she could take the eval uati on sonewhere
to read in private.



24. Ms. Wod was allowed to | eave Schuettinger’s office so that
she could read the evaluation in private. Neither Dean
Vanpatella or Ms. Schuettinger stated that the eval uation
had to be signed that day, nor did they inpose any sort of
time limt on Ms. Wod or suggest that Ms. Wod had to
return at any particular tine. Wen Ms. Wod left Chair
Schuettinger’s office, she was visibly upset and unable to
speak very clearly.

25. Ms. Wod went across the hall to the office of Kathy
McManus, another nursing faculty nenber with whom Ms. Wod
was friendly. She knocked and asked if she could cone in.
As soon as Ms. McManus saw that Ms. Wod was upset and
crying, she said sure. M. Wod sat at the second desk in
the office and Ms. McManus asked Ms. Wod what happened.

Ms. Wod replied that they weren’'t going to renew her
contract, and that “I can’t believe this is happening
again.” M. MMnus did not ask what Ms. Wod neant by this
| ast statenent.

26. Ms. Wod stayed and spoke with Ms. McManus for about a half
an hour or forty-five mnutes. At some point in the
conversation, Ms. McManus asked Ms. Wod if she had tal ked
to her husband or her father. M. MManus knew t hat
Ms. Whod's father was an attorney.? M. Wod told her that
she woul d speak with her father that night and that she had
not been able to reach her husband yet.

27. During the conversation with Ms. Wod, Ms. McManus tried to
help Ms. Wod deal with the bad news. M. MMnus offered
synpathy to Ms. Wod but does not recall discussing the
content of the evaluation other than the fact that it was
negative. They discussed Ms. Wod' s plans for that sumer,
which included a trip to visit her daughter in Chicago and

2Ms. Wood' s father, Grover Al exander, has been representing her
t hr oughout this proceedi ng.
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28.

29.

i ncl uded buyi ng anot her house so that she and her husband
could renovate it. They ended up tal king about what options
Ms. Wbod had and brainstormng different ideas. One option
menti oned was that she could do nothing. Another option was
to “fight the thing.” M. MManus testified that “1’ m not
even sure if either one of us knew what that neant at that
time.” \Wen they were tal king about doing nothing, it
becane apparent to themthat the negative eval uati on m ght
make it difficult to find another teaching position. They
di scussed the fact that Ms. Wod has al ways wanted to teach,
that she is a good teacher, and that she wanted to be able
to teach at another institution. The idea canme up of the
possibility of resigning in order to keep the negative

eval uati on out of her record. M. MManus said she could
serve as a reference and thought Ms. Wod woul d perform
better at another institution where managenent styles did
not collide as much as they did at CMCC. Ms. MManus
offered to call Dean Vanpatella to see if resignation and
removi ng the eval uation was even a possibility that Ms. Wod
could consider. M. Wod wanted her to nake the phone cal
for her.

Ms. McManus call ed the Dean but did not reach her. She then
went out in the hall to | ook around the office area to see
if the Dean was there. M. MManus cane back to her office
and call ed Dean Vanpatella again. This time, the Dean
answered. M. MManus said Ms. Wod wanted to know if she
resi gned, could the negative eval uati on be renoved or
destroyed. Dean Vanpatella responded that it was a possib-
ility, but she could not commt either way. M. MManus
gave that information to Ms. Wod.

By this time, Ms. Wod had pulled herself together and was
conposed. Ms. Wod then left Ms. McManus's office. Wen
Ms. Whod left, Ms. McManus thought she was going over to
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30.

31.

32.

find Dean Vanpatella to discuss the possibility of resigning
and having the evaluation renoved from her personnel record.
Ms. McManus fully expected Ms. Whod to resign if they could
wor k that out.

Dean Vanpatella and Chair Schuettinger remained in

Ms. Schuettinger’s office for about a half an hour after

Ms. Wod left, in case Ms. Wod decided to return. After a
whi l e, Dean Vanpatella | ooked around for Ms. Wod and
checked to see that her car was still in the parking | ot.
Dean Vanpatella had to return to her office across canpus
and told Ms. Schuettinger she could be reached there if
needed. Ms. Wod did not return to Ms. Schuettinger’s

of fice.

Dr. Knapp, the President of the College, was aware of the
fact that the Departnent Chair was going to recomrend that
Ms. Wod’'s contract not be renewed. Chair Schuettinger and
Dean Vanpatella had net with himbriefly earlier that week
to informhimthat Ms. Schuettinger woul d probably be
recommendi ng non-renewal of Ms. Wwod s contract. At that
neeting, they did not discuss the details of Ms. Wod’s
eval uati on or performance problens, as Dr. Knapp thought it
was i nappropriate for himto hear the substance of the

eval uation at that stage. The neeting was brief.

Dean Vanpatella received the phone call from M. MMnus at
about 9:45 a.m, but needed to check with Dr. Knapp before
she coul d answer the question regarding a possible
resignation. The Dean went to Dr. Knapp’'s office to ask
whet her she coul d accept Ms. Wod’ s resignation and destroy
the evaluation. Dr. Knapp testified that he understood that
t he resignation request had originated with Ms. Wod.

Dr. Knapp responded that it could be done only if M. Wod
subnmitted a separate docunent acknow edgi ng that she was
resi gning before the eval uation process had been conpl et ed.
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33.

34.

35.

36.

Dr. Knapp authorized Dean Vanpatella to accept Ms. Wod’s
resignation if it was acconpani ed by such a docunment and to
shred her evaluation in turn.

Dean Vanpatella conveyed this information to Ms. Wod,

ei ther through Ms. McManus or directly when Ms. Wod cane to
the Dean’s office sonetinme later that norning. In either
case, when Ms. Wod and Dean Vanpatella net in the Dean’s
office, the Dean explained that if Ms. Wod resigned and
submtted a separate docunent stating that she was resigning
before the eval uati on process was conpl eted, then the Dean
woul d shred her evaluation. The Dean did not state or
suggest in any way that Ms. Wod had to resign. Dean
Vanpatel |l a indicated that she woul d be avail able the rest of
the day up until about a half an hour before the graduation
cerenony. She did not say the resignation had to be

subm tted that day.

Susan Jam son shared an office with Ms. Wod. M. Jam son
entered their office at about 11 a.m on May 10'" and saw
that Ms. Wod | ooked di stressed. M. Jam son asked her what
was wong. M. Wod asked if she could talk to her about

it, shut the door, and then told her she had been fired.

Ms. Jam son and Ms. Wod went through portions of the

eval uation di scussing each item with Ms. Jami son telling
her what points she agreed with and which she did not
understand. The conversati on was not argunentative.

Ms. Jam son had submitted her resignation to the College in
April. M. Wod knew this and comrented t hat nmanagenent
nmust have really wanted Ms. Wod out if they were willing to
deal with the loss of two instructors at once. At sone
point, Ms. Wod told Ms. Jami son that it would be bad to
continue to work at CMCC because nobody really wanted her
there. M. Wod also indicated that she and her husband had
bought sone | and and she needed to have a job to be able to
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37.

38.

39.

40.

41.

pay for that house.

Ms. Whod told Ms. Jam son of a proposal made to her that she
could resign and they would get rid of the evaluation and
asked if she thought it was a good idea. Ms. Jam son said
she should consider it. M. Wod did not specify who had
made this proposal

Ms. Whod received a phone call from her husband whil e she
was di scussing her evaluation with Ms. Jam son. M. Wod
knew that his wife’'s evaluation was scheduled for the
nmorni ng of May 10th. M. Wod had al so told hi mabout the
April 10'" neeting with Ms. Schuettinger and that she

di sagreed with her supervisor’s views. M. Wod called his
wi fe at about noon to see how things were going. Her voice
was shaky and he could hardly hear her. She told himthat
she had been fired and she said “I can't talk, |’ve got to
go neet with Pat, 1'Il call you later.”

Ms. Whod told Ms. Jam son that she was too nervous to type
t he resignation and asked Ms. Jam son if she would do it for
her. M. Wod told Ms. Jam son what words to type, but was
not referring to any notes when doing so. M. Jam son
testified that Ms. Wod was unsure what date to use because
the resignation was supposed to be before the eval uation
actual ly took place and she was pl anning on aski ng Dean
Vanpatel |l a what date to use. M. Wod was waiting for a
call from Dean Vanpatella about what tinme she could neet
with her. M. Jam son was under the inpression that

Ms. Whod wanted the docunents typed to be ready for that
neeti ng.

After they had typed up the resignation letters, Dean
Vanpatella called. Wen that call canme in, Ms. Wod nade
copies of the letters and left. M. Jam son thought

Ms. Wbod was going to Dean Vanpatella's office to resign.
Both of the resignation docunents are directed to Anne
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42.

43.

44.

45.

Schuettinger and signed by Sharron Wod. One says:

On this date | amformally submtting ny
resignation fromthe CMIC nursing programas a
full time faculty and will not be renew ng ny
contract.

The ot her says:

On this date | amformally submtting ny
resignation fromthe CMIC nursing programas a

full time faculty menber and will not be renew ng
my contract. | acknow edge that the resignation
is prior to the evaluation process being
conpl et ed.

Bot h docunents are dated May 10, 2004, with the nonth and
year in typeface and the “10" handwitten.

When Ms. Wod arrived at Dean Vanpatella s office for the
second time, she handed the Dean the two resignation
docunents. Dean Vanpatella reviewed them and concl uded t hat
they nmet the requirenents set out by Dr. Knapp. They went
into the next roomto the shreddi ng machi ne and shredded the
evaluation. 1In response to Ms. Wod’ s question, Dean
Vanpatel |l a said she woul d nake sure that if M. Schuettinger
had kept a copy of the evaluation, it would be shredded as
wel | .

Ms. Whod clains that Dean Vanpatella told her not to worry
about the date, because she would not be submitting them
until Monday, anyway. Dean Vanpatell a deni es maki ng such a
st at enent .

Ms. Wood | eft the canpus right after she submtted her
resignation and witnessed the Dean shreddi ng her eval uati on.
That evening, after speaking with her father, M. Wod
attenpted to withdraw her resignation. Her father called
Dean Vanpatella at her honme on Friday evening and told her
that Ms. Wod wanted to withdraw her resignation. The Dean
responded that as she considered the resignation to already
have been accepted, he would have to speak to the systenis
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46.

47.

48.

49.

50.

51.

52.

attorney. M. Al exander asked for his home phone nunber,
but she did not knowit. She said if he called her office
first thing on Monday norning, she would give M. Al exander
the attorney’ s nunber.

M. Al exander also called Ms. Schuettinger Friday evening to
tell her Ms. Wod was withdraw ng her resignation.

M . Al exander called Dean Vanpatella again on Saturday,
asking who el se participated in the decision to shred the
eval uation. M. Vanpatella declined to answer.

Ms. Wod cal | ed Dean Vanpatella on Sunday to tell her that
she was wi thdrawi ng her resignation and woul d conme by her

of fice on Monday to pick up the resignation letter. Dean
Vanpatella replied that Ms. Wod should call her office
first, because she could not return the resignation unless
instructed to do so by the system attorney.

Late on Sunday evening, May 12, 2002, Ms. Wod sent e-nai
nmessages to Ms. Schuettinger, Dean Vanpatella, and Dr. Knapp
stating that she was wi thdrawi ng her resignation. In tw of
t he nessages, Ms. Wod stated that her resignation was sub-
mtted under duress. M. Wod indicated that she woul d be
pursuing her rights relating to the nonrenewal reconmrend-
ation under the terns of the collective bargaining agreenent
“as well as all other applicable civil laws in the M ne
courts.”

The col |l ective bargai ni ng agreenent does not include any
provi sion authorizing the withdrawal of a resignation.

In a letter dated May 17, 2002, the Systenis General Counse
informed M. Al exander that the College viewed Ms. Wod’s
resignation as accepted and in effect until such tine as the
Col | ege was persuaded to act otherw se.

On June 7, 2002, Ms. Wod went to Dean Vanpatella' s office
prepared to present an oral grievance which was sumari zed
in a 3-page meno Ms. Wod had in hand. M. Wod gave her
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53.

54.

55.

the summary but Dean Vanpatella did not want to discuss it
and Ms. Wod left. The neno alleged that the College failed
to conmply with the collective bargaining agreenent’s

provi sions on 1) the annual appointnment of the Nursing
Departnment Chair, 2) the frequency of evaluations for
probationary faculty, 3) notice requirenents for nonitoring
of performance, 4) assuring academ c freedom and cooperative
efforts to achi eve excellence in classroominstruction,

5) the appointnent of a commttee to create and update

eval uation procedures for faculty, 6) provision of an
advance copy of the evaluation, and 7) forcing a resignation
and then tanpering with her personnel file by shredding the
eval uati on.

In letters to M. Al exander dated June 27 and June 29, 2002,
the Systemi s attorney explained Ms. Wod’' s resignation was
not a grievable matter concerning the nmeaning or application
of a specific termin the collective bargai ni ng agreenent.
The Col | ege al so took the position that since Ms. Wod

resi gned her position, she was not entitled to grieve the

i ssues regardi ng the evaluati on and nonrenewal of her
probationary contract.

Ms. Wod’'s father, asserting that he was acting as her
representative with the perm ssion of the MEA 2 sent various
letters purporting to be “formal grievances” to Dean
Vanpatella; the President of CMCC, Dr. Knapp; and the
President of the Maine Community Col | ege System

M. Fitzsinmons, in an effort to have the issued addressed
or, alternatively, nove the case on to arbitration

When the Col | ege conmmunicated its position that the matter
was not grievable, it offered Ms. Wod and her attorney the

5The nature of this pernission, the scope of the authority

del egated to M. Al exander, and whether that authority was revoked are

not

rel evant issues in this part of this proceeding.
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opportunity to neet informally with Dr. Knapp so that he
could listen to her position and review her enpl oynent
status. This offer was initially nade in June and was
scheduled in a letter dated June 29, 2002:

: Dr. Knapp is willing to neet with Ms. Wod
for t he purpose of hearing and considering her
position. This neeting will not be a fornmal
hearing with trial-like procedures. Rather, the
meeting will provide Ms. Wod an opportunity to
expl ain her concerns and conplaints to Dr. Knapp
and, if appropriate, to explore resolution of her
di spute. In short, the MICS will, w thout waiver
or concession, accord Ms. Wod the opportunity and
process that woul d apply under the bargaining
agreenent at this step.

56. Ms. Wod’'s attorney rejected the offer in a letter dated
August 2, 2002. That letter stated, in part:

We nust respectfully decline Dr. Knapp’s
“opportunity to nmeet” on August 13'" for the
sinple reason that the dictatorial tone and terns
i nposed by your letter of July 29'" create the

i mpression that in order to be heard, a contrite
Ms. Wod nmust first kneel at the pal ace gates and
beg forgiveness for her past transgressions before
entry will be considered . . . and we do not |ike
that feeling. Ms. Wod feels she has done
not hi ng wong and we believe that it is Dr. Knapp
who shoul d seek forgiveness for his having
permtted the conditions to exist at CMIC out of
which this problemarose. CMT.C is a public
institution . . . not a personal fiefdom there
are not persons of royalty; there are no vested or
proprietary interests held by anyone; nor is it
enpowered to deprive its enployees of due process
or to breach its private contracts at wll.
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DI SCUSSI ON

The procedural background in this case is conplex and
i nvol ved a nunber prehearing conferences and vari ous notions.
Under st andi ng this background is inportant to understanding the
nature of the evidentiary hearing. Each prelimnary ruling was
geared to bring focus to the issues to be presented, limt those
issues to matters within the Board s jurisdiction, and allow the
presentation of evidence in an orderly manner.

The Executive Director reviewed the prohibited practice
conplaint and dism ssed as insufficient the allegations that the
Col | ege violated 1027(1)(B), (1)(C and (1)(E).* The Executive
Director rejected the College’ s argunent that the surviving
portions of the conplaint nmerely asserted various contract
vi ol ations, stating:

. . The thrust of the charge is that, through the
alleged events of May 10, 2002, the enployer interfered
with the conplainant’s exercise of the rights provided
by the collective bargai ning agreenment or coerced the
enpl oyee i nto abandoni ng such rights and that the
enpl oyer’ s conduct rose to the level of a statutory
violation. . . . [The conplaint] alleges that the
enpl oyer took actions and made statenents which
effectively prevented the conplainant from seeking
bar gai ni ng agent representation and fromindividually
pursui ng the eval uation review and appeal process set
forth in the collective bargaining agreenent. In
addition, the conplaint charges that the enpl oyer and
t he bargai ning agent colluded to deny the conpl ai nant
the rights guaranteed by the Act.

At a prehearing conference on April 16, 2003, the Coll ege renewed
its nmotion to dismiss, claimng the notion presented a

di spositive | egal issue which would render a fact hearing
unnecessary. See MLRB Rule Ch. 12, 810(7). The Prehearing

O ficer requested briefs and subsequently denied the Mdtion to

“The Executive Director’s reasoning was fully described in his
| etter of Decenber 13, 2002. His action becane official by letter of
Decenber 31, 2002, after the opportunity to anmend the conplaint had
expired.
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Dismiss in the Prehearing Order dated May 14, 2003. After
guoting the | anguage of the Executive Director cited above, the
Prehearing O ficer noted:

The Executive Director was correct in stating that

there are portions of the conplaint that allege nore

than just enployer violations of the collective

bar gai ni ng agreenent. There are three potentially

vi abl e charges contained in the conplaint: that the

enpl oyer interfered with the Conpl ai nant’s exerci se of

the rights provided by the collective bargaining

agreenent or coerced the enployee into abandoni ng such

rights; that the enployer and the union colluded to

deny the Conplainant the rights guaranteed by the Act;

and that the union violated its duty of fair represen-

tation.

Bef ore the next prehearing conference, the Prehearing
O ficer asked the parties to “be prepared to identify those
exhibits that relate to the issue of whether the enpl oyer
interfered wwth the Conplainant’s exercise of the rights provided
in the collective bargaining agreenment or coerced her resigna-
tion, the essence of the first of the three issues identified in
the May 14, 2003 Prehearing Order.”

The prehearing conference was reconvened on June 23, 2003.
As part of its prehearing subm ssion, the M ne Education Assoc-
iation requested the prehearing officer to identify in advance
the fact issues for hearing. The Association also requested that
the Prehearing O ficer specifically order that three specific
fact issues not be allowed to be presented at the hearing. The
Conpl ai nant submitted a notion requesting permssion for the
Conmplainant’s attorney to testify at the hearing.

On July 11, 2003, the Prehearing Oficer issued a Prehearing
Order that listed exhibits and objections, w tnesses, responded
to various subpoena requests, and established various
prerequi sites should Attorney Al exander desire to pursue his
request to testify. O particular note here, the Order also

bi furcated the hearing so that the first portion would be on
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“whet her the enployer interfered with the Conpl ainant’s exercise
of the rights provided by the collective bargai ni ng agreenment or
coerced the enpl oyee i nto abandoni ng such rights or coerced her
resignation.” The Prehearing Oficer also agreed that the three
factual issues identified by the Association were beyond the
scope of the issues appropriately raised in the first portion of
the bifurcated hearing. Those issues were whether Conplainant’s
j ob performance was satisfactory, whether there was cause for
non-renewal of her contract, and issues related to the size of

t he Departnent Chair’s workl oad.

On Cctober 8, 2003, the Conplainant filed a “Mtion for
Clarification and to Anend the Suppl enental Prehearing Conference
Menmor andum and Order, dated July 11, 2003.”° That notion sought
to expand the issues to be heard to include nunerous all eged
contract violations (regardless of whether they occurred during
the 6-nmonth statute of limtations period), the alleged personal
aninosity directed at the Conpl ai nant by the Departnent Chair and
the Dean, and the merits of the Conpl ainant’s performance eval -
uation. The Motion also sought to have the Board order CMCC to
di scl ose the name of the person consulted for authority to shred
t he Conpl ai nant’ s evaluation. The Prehearing Oficer denied al
but the final itemof this Mtion in the Suppl enental Prehearing
Menmor andum and Order dated Cctober 17, 20083.

In that Order, the Prehearing Oficer gave a well-reasoned
expl anation for his denial of the Conplainant’s notion. W quote
it below and affirmthat it is an accurate statenment of the | aw

In seeking to expand the issues to be presented
during the first part of the bifurcated hearing, the
Conpl ai nant argues that the enployer “violated and
thereby interfered with Conplainant’s ability to
exercise her rights under Articles 2, 3, 4, 6, 7, 8,
13, 14, 16, 17, 19, 20, 22 and 25 of the collective

*The Conpl ainant also filed a Mdtion in Limne seeking to limt
the participation of the MEA in the evidentiary hearing. That notion
was denied at the start of the hearing.
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bar gai ni ng agreenent in addition to coercing her into
abandoni ng her rights under Articles 3, 4, 6, 8, 13,
16, 17, 19 and 25.”

Conpl ai nant m sconstrues the Board s jurisdiction.
A violation of the contract is not by itself a
prohi bited practice. See Langley v. Dept. of
Transportation, No. 00-14, (March 29, 2002) (Calling a
contract violation interference with a "right to fully
participate in the contract” does not transformit into
a prohibited practice). There are instances in which a
contract violation is relevant to the disposition of a
prohi bited practice conplaint. See Id. In fact, two
of the contract violations alleged in the current case
are at the heart of this case: That the enpl oyer
interfered wwth the conplainant’s exercise of the
rights to file a grievance (Art. 8) by failing to
provide her with a copy of the performance eval uation
i n advance of the conference as required by Article 6.
The ot her contract violations alleged have no bearing
on the Conplainant’s representational and collective
bargai ning rights within the neaning of section 1023.

Section 1027(1) (A mekes it unlawful for an enpl oyer
tointerfere with, restrain or coerce an enpl oyee in
t he exercise of rights guaranteed in 81023. Section
1023 states:

No one may directly or indirectly inter-
fere with, intimdate, restrain, coerce or
discrimnate against . . . technical college
enpl oyees or a group of . . . technical
col | ege enpl oyees in the free exercise of
their rights, hereby given, voluntarily to
join, formand participate in the activities
of organi zations of their own choosing for
t he purposes of representation and collective
bargaining, or in the free exercise of any
ot her right under this chapter.

The focus of 81023, which is | abel ed "Ri ght of
uni versity, acadeny or technical college enployees to
join |labor organi zations,” is on the rights of
representation and coll ective bargai ning granted by the
Act. The test for a violation of Section 1027(1)(A) is
whet her the enpl oyer has engaged in conduct which *may
reasonably be said to tend to interfere with the free
exerci se of enployee rights guaranteed in 26 MR S. A, §
1023.” Teansters v. Univ. of Maine, No. 79-37 (Cct.
17, 1979), citing Teansters v. Univ. of Mine, Nos.
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78-16 and 78-20 at 8 (1979). Thus, the conduct must
interfere with the representational and bargai ni ng
rights set forth in Section 1023.

The statenent in the various prehearing orders

focusi ng on whether “the enployer interfered with the

Conmpl ai nant’ s exercise of the rights provided by the

col l ective bargai ni ng agreenent or coerced the enpl oyee

i nt o abandoni ng such rights” is not the sane as asking

whet her the enployer violated the contract. Filing a

gri evance, appealing a performance eval uation, or

seeki ng union representation is how an i ndividual

exerci ses the representational and collective

bargai ning rights guaranteed by section 1023. Failure

to adhere to a contract is not interference with rights

guaranteed by the Act. The Board does not have

jurisdiction to hear clainms of contract violations when
they are unrelated to a prohibited practice conplaint.

The first stage of the bifurcated hearing occurred on
Cct ober 28 and 29, 2003. The parties were allowed to present
evi dence, exam ne and cross exam ne w tnesses on issues that were
arguably related to “whether the enployer interfered with the
Conpl ai nant’ s exercise of the rights provided by the collective
bar gai ni ng agreenent or coerced the enpl oyee i nto abandoni ng such
rights or coerced her resignation.” Al though there were
di fferences of opinion on the rel evance of evidence presented,

t he scope of the hearing was, for the nost part, consistent with
the limtations specified in the prehearing orders. The
Complainant’s brief is not quite so limted, but the argunents
presented will be addressed point by point nonethel ess.

Conmpl ainant’s brief has, as its first argunent, the claim
that the enployer “interfered with conpl ai nant’ s exercise of the
rights provided by the collective bargai ni ng agreenent” by
failing to evaluate Conpl ainant’s performance tw ce annually and
by failing to provide an advance copy of the May 10, 2002,
eval uation, both actions that Conpl ainant alleges were required
by Article 6 of the collective bargaining agreenent. The essence

of the argunment is that if the enployer had conplied with these
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provi si ons, the Conpl ai nant woul d have either inproved her job
performance or filed a grievance.

There are two problenms with this argunent. First, it
ignores the distinction between interfering wwth the free
exerci se of representational or bargaining rights and violating a
col | ective bargai ning agreenent. The Conpl ai nant’s construction
transforns every contact violation or inaction by the Enployer
into a prohibited practice. The failure to provide a perfornmance
eval uation two tinmes a year is sinply not interference with the
free exercise of the representational or collective bargaining
rights guaranteed by the Act. See Teansters v. Gty of Calais,
No. 80-29 (May 13, 1980), p. 7, (right to file a grievance is
protected); and MSEA v. Dept. of Human Services, No. 81-35, p. 5
(June 26, 1981) (participating in bargaining is protected).

The Conpl ai nant al so argues that the coll ective bargaining
agreenent requires that an enpl oyee be given a copy of the
eval uati on one day in advance and that the failure to do so
interfered with her right to file a grievance or appeal the
evaluation. Even if the Conplainant’s interpretation were a
correct reading of the contract, which the evidence suggests is
doubtful ,® it cannot be said to interfere with her right to file
a grievance.

There is no evidence in the record that Ms. Wod was
prevented fromfiling a grievance over the failure of the Depart-
ment Chair to evaluate her during the course of the year. She
could have filed a grievance over the om ssion, but did not do
so. Simlarly, there is no evidence in the record that during
any of the nmeetings on May 10, 2002, that the Conpl ai nant asked

The Departnment Chair credibly testified that in her seven years
as Chair, her practice was to give the enployee the evaluation at the
start of the neeting, not the day before. This was corroborated by
the two other instructors who testified. |In addition, the Association
presented in its brief a credible reading of Article 6(D)(4) that does
not result in a requirenent that an advance copy al ways be provi ded.
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for assistance froma union representative and was deni ed that
opportunity. She could have asked to contact the union
representative, but did not do so. The enployer was under no
obligation to informher that she could contact the union
representative for assistance. See AFT Local 3711 v. Sanford
School Committee, No. 01-24, at 12 (Jan. 31, 2002).

The Conpl ai nant’ s argunent that had the enpl oyer given her

an advance copy of the evaluation, she woul d have had the
opportunity to determ ne her rights and woul d have been prepared
to file a grievance does not translate into a cogni zabl e
interference, restraint and coercion violation. The facts are
that one nonth earlier, Ms. Wod was counsel ed on her job
performance and warned that her contract would not be renewed the
followi ng year if the problens were not addressed. After that
nmeeting, she told a co-worker that she may be needing the

assi stance of the union because the neeting wth the Departnent
Chair had not gone well. She then joined the union. By Sunday
eveni ng, May 12'", when she sent her e-nmil nessages attenpting
to withdraw her resignation, she had determ ned that she had sone
rights under the collective bargaining agreenent. M. Wod s
failure to determ ne her rights before the May 10'" eval uation
cannot be bl aned on the enpl oyer.

The second argunent presented by the Conplainant is that the
enpl oyer interfered with her right to file a grievance by refus-
ing to accept and respond to grievances filed after the Conpl ain-
ant resigned fromher position. The Conpl ai nant m stakenly
relies on the | anguage of 81025(2)(E) for the proposition that an
enpl oyee has the right to file a grievance independent of the
union. That provision nerely protects the enployer froma charge
of circunventing the union if it chooses to adjust an individual
enpl oyee’ s grievance without the intervention of the bargaining
agent. See AFT Local 3711, Sanford Teachers Assoc. v. Sanford
School Conmittee, No. 01-24 (interpreting the parallel provision
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contained in the collective bargai ning |aw covering mruni ci pal
enpl oyees). The enpl oyer is under no obligation under Maine’'s
collective bargaining laws to respond to grievances filed by

i ndi vi dual enployees. 1d. In addition, an enployer is under no
obligation to arbitrate a grievance unless there is a witten
agreenent to arbitrate. NMSEA v. BOER 652 A 2d 654, at 655 (Me.
1995), citing 14 MR S. A 85927-5928. In this case, the

col | ective bargaining agreenent states that the Association

reserves to itself the right to take a grievance to arbitration.
Art. 8(E)(1)(“If the grievant is not satisfied . . . , the
Associ ation nmay appeal the System President’s decision to

arbitration . . .” (Enphasis added)).

It appears that the basis for this argunent is the Conpl ain-
ant’s assertion that the resignation was coerced, therefore any
actions by the enployer relying on that resignation are invalid.
The only coercion cogni zabl e under the statutes enforced by this
Board is coercion in the free exercise of the representational or
col l ective bargaining rights protected by those statutes. The
deci sions of the National Labor Relations Board are instructive
on this matter. Under the National Labor Relations Act, a
resignati on may be considered a constructive discharge in
viol ation of Section 8(a)(3) and (1)’ under either the
traditional constructive discharge theory or the Hobson s Choice
doctrine. As the NLRB expl ai ned,

a traditional constructive discharge occurs when
an enpl oyee quits because his enpl oyer has deliberately
made the working conditions unbearable and it is proven
that (1) the burden inposed on the enpl oyee caused, and
was i ntended to cause, a change in the enpl oyee’'s
wor ki ng conditions so difficult or unpleasant that the
enpl oyee is forced to resign, and (2) the burden was
i nposed because of the enpl oyee’s union activities.

"Section 8(a)(3) is conparable to 81027(1)(B) in prohibiting
di scrim nati on based on union activity and Section 8(a)(1) is
conparable to the 81027(1)(A) interference, restraint and coercion
prohi bi ti on.
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G ocers Supply Co., 294 NLRB 438, 439 (1989); and
Crystal Princeton Refining Co., 222 NLRB 1068, 1069

(1976) .
Under the Hobson’s Choice theory, an enpl oyee’s
voluntary quit will be considered a constructive

di scharge when an enpl oyer conditions an enpl oyee’s
conti nued enpl oynent on the enpl oyee’ s abandonnent of
his or her Section 7 rights and the enpl oyee quits
rather than conply with the condition. Hoerner WAl dorf
Corp., 227 NLRB 612, 613 (1976).

Intercon | (Zercom), 333 NLRB 223, at fn. 3 & 4 (2001). In the
present case, there is no evidence that any of the actions by the

enpl oyer were taken because Ms. Wod becane a uni on nenber in
April. Moreover, between that tinme and when she | eft the canpus
after submtting her resignation, Ms. Whod did not attenpt to
exercise any right protected by the Act.

Contrary to the Conplainant’s assertions, the enployer was
not obligated to accept Ms. Wod s w thdrawal of her resignation
nor was it obligated to process the grievances she attenpted to
file after she resigned. The College accepted Ms. Wod s resig-
nati on on May 10, 2002, when Dean Vanpatella received the two
docunents from Ms. Wod in exchange for shredding her eval uation.
The Coll ege did not allow Ms. Wod to |ater rescind her resig-
nation. The enployer’s position that she could not file a
grievance follow ng her voluntary resignati on was not an
unr easonabl e reading of the contract.® Wen an issue is nerely
one of contract interpretation not inplicating a prohibited
practice, and the enployer has a sound arguabl e basis for its
interpretation of the contract, the Board has no business
attenpting to resolve the contract interpretation dispute. See
NCR Corp., 271 NLRB 1212 (1984). To do so would be in violation
of this Board s statutory mandate to oversee the collective
bar gai ni ng process and not fornulate contracts for the parties.

8CMCC did afford Ms. Wod the opportunity to neet with Dr. Knapp
to review her enploynment status, which Ms. Wod decl i ned.
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See Caribou School Dept. v. Caribou Teachers Assoc. and M.RB, 402
A . 2d 1279, 1287 (Me. 1979)(Board has no authority to nmake a
contract for the parties).

The third argunent is that the enpl oyer coerced the
Conpl ai nant i nto abandoni ng her rights to seek union represent-
ation and file grievances and ultinmately coerced her into resign-
ing. The first part of the argunent relies on the alleged
statenent of the enpl oyer that because of her probationary status
there was nothing that she or the union could do. The second
part of the argunent is that it was Dean Vanpatella' s idea that
Ms. Wbod resign and she coerced Ms. Wod into agreeing by telling
her she had no other options.

Ms. Whod testified that when she was first infornmed that her
supervi sor was recomrendi ng nonrenewal of her contract and she
asked “Way are you doing this?”, M. Schuettinger responded with
“[Bl]ecause | can do it. You're a . . . probationary enployee,
and you don’t have any rights and there’s nothing either you or
the union can do about it.” Both Ms. Schuettinger and Dean
Vanpat el | a deni ed that Ms. Schuettinger made any such statenent.
After that neeting, Ms. Wod spent over an hour with two co-
wor kers di scussi ng the negative eval uation and her options.
Neither of the two co-workers testified that Ms. Wod said
Ms. Schuettinger told her that as a probationary enpl oyee she had
no rights. It does not nmake sense that Ms. Wod would be told by
her supervisor that she had no option, wal k across the hall and
speak with a co-worker extensively about her options and yet not
nmenti on what her supervisor had just told her. G ven the absence
of any corroboration fromthe co-workers with whom Ms. Wod
di scussed her options, we do not find Ms. Wod's testinony on
this point credible.

Even if Ms. Schuettinger had made the statenent, it is not
interference, restraint or coercion. Probationary enpl oyees have
very limted rights under the collective bargaining agreenent to
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contest nonrenewal of their contracts. Consequently, such a
statenent could easily be viewed as just a matter of opinion.
In Langley v. DOT, the Board considered a very simlar statenent

where an enpl oyee was told he was going to be discharged after
t aki ng unpai d and unapproved | eave.

Mor eover, even if the nmanager told the union
representative that he had "no alternative" but to
dism ss Langley, it is no nore interference, restraint
or coercion of Langley's rights under the Act than is a
sinple contract violation. The "no alternative”
statenment is sinply a reflection of the manager's
reading of his options in dealing with Langley's
i npendi ng absence fromwork. |f Langley disagreed with
t he manager's conclusions, he had the right to file a
grievance. There is no allegation that the enployer's
conduct interfered with M. Langley's ability to file a
gri evance over his discharge, Teansters v. Gty of
Calais, No. 80-29 (May 13, 1980), p. 7, (interfering or
restraining an enployee in the right to file a
grievance is a prohibited practice). There is also no
all egation that the enployer's conduct interfered with
Langley's ability to exercise a right granted by SELRA
See, e.q., MSEA v. Dept. of Human Services, No. 81-35,
p. 5 (June 26, 1981) (participating in bargaining is
one of the enployee rights guaranteed by section
979- B).

Langley v. DOT, No. 00-14, at 4-5 (March 29, 2002).
Implicit in the Conplainant’s coercion argunment is the

all egation that the enployer insisted that Ms. Wod take sone
action that day, by either signing the evaluation or resigning.
Nei ther the Dean nor the Chair inposed a tinme limt on Ms. Wod
for reviewing the evaluation. There is no evidence in the
record, other than the testinony of the Conplainant, that the
Departnment Chair or the Dean insisted that the Conplai nant sign
the evaluation or resign that day. W do not find credible the
Conpl ai nant’ s assertions that during the May 10'" neeting, Chair
Schuettinger said over and over again, “Read it, signit, | want
it today.” Over the next two hours, Ms. Wod discussed her
situation extensively with two of her co-workers, Kathy MManus
and Sue Jam son. Neither of those w tnesses, who both gave
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credi bl e and consistent testinony, testified that Ms. Wod said
anything to them about a statenent nmade by either Dean Vanpatella
or Ms. Schuettinger that Ms. Wod had to act that day. Had the
eval uation neeting really transpired as Ms. Wod cl ains, she
certainly would have brought up this critical point in her
conversations with Ms. McManus and Ms. Jam son.

Conpl ai nant al so asserts that the idea of resigning in order
to avoi d the negative evaluation canme from Dean Vanpatell a.

Ms. Wod clains that she did not discuss the subject of
resignation with Ms. McManus at all. W found Ms. McManus to be
a very credible witness. To accept Ms. Wod' s testinony on this
point would require us to conclude that Ms. McManus nmade up an

el aborate story about how their discussion |led to the idea of a
resignation. M. MManus had no stake in the outcone of this
proceedi ng or other reason to fabricate a story. W therefore
reject the Conplainant’s assertion that Dean Vanpatella presented
the idea of resignation as Ms. Wod’ s only option.

The Conpl ainant’s fourth argunent is that the enpl oyer’s
refusal to conmply with various articles of the contract anmounts
to a “repudiation of the collective bargaining agreenent as it
relates to the subject-matter of those articles.” Thi s ar gunment
is without nmerit. What makes a “repudi ation of the collective
bar gai ni ng agreenent” a prohibited practice is that a whol esal e
repudi ati on of a major provision of the contract or the contract
as a whole may be tantanmount to a repudiation of the bargaining
rel ati onship or of the basic principles of collective bargaining.
See Grane Health Care, 337 NLRB 432, at 435-6 (2002); Textron
Inc., 310 NLRB 1209, 1211 at fn. 8 (1993). There is no such
evidence in this case.

In summary, we conclude that the enpl oyer did not violate
81027(1)(A) by interfering, restraining or coercing Ms. Wod in
the exercise of rights protected by the Act. The enployer did
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not coerce Ms. Wod into abandoning her rights nor did the

enpl oyer coerce her into resigning fromher enploynment. M. Wod
resi gned her position voluntarily after discussing her options
with two co-workers and considering her situation for about two
hours. She voluntarily resigned in exchange for the benefit of
havi ng the negative eval uati on destroyed. She could have
contacted her union for assistance prior to resigning but did not
do so. The enployer did nothing to prevent her from seeking

assi stance fromthe union.

We al so conclude that the enployer did not violate the Act
by refusing to entertain the grievances filed by the Conpl ai nant
after her resignation. Wwen Ms. Wod resigned from her enploy-
ment, the enpl oyer reasonably concluded that she had waived her
contractual right to file a grievance. Section 1025(2) does not
grant an enployee a statutory right to present a grievance
W t hout the assistance of the union. Therefore, the enployer’s
refusal to respond to Ms. Wod’' s grievance was not unl awf ul
interference, restraint or coercion in the exercise the rights
guaranteed in §1023.

ORDER

On the basis of the foregoing findings of facts and
di scussion and by virtue of and pursuant to the powers granted to
t he Mai ne Labor Rel ations Board by the provisions of 26 MR S. A
§ 1029, it is hereby ORDERED

1. That the portion of the Conplaint
chargi ng the Maine Comunity Col | ege System
with violating 26 MR S. A 81027(1) (A) by
coercing her resignation or coercing her into
abandoni ng her rights is dism ssed.

2. That the parties prepare to continue this
proceedi ng on the issue of the scope of a union’s
duty of fair representation of a forner enpl oyee
who voluntarily resigned and whet her the
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Associ ati on breached that duty. The parties mnust

meet and confer

regardi ng the potential for

creating a stipulated record and create such a
record, to the extent possible.

Dat ed at Augusta, Maine,

this 14th day of June, 2004.

MAI NE LABOR RELATI ONS BOARD

/s/
Peter T. Dawson
Chair

/sl
Karl Dornish, Jr.
Enpl oyer Representative

/sl
Robert L. Piccone
Al ternate Enpl oyee Representative
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