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August 13, 1980lnter,Departmental Memorandum Date - - 

Patricia E. Ryan, Executive Director Dept. MHRC To 
/i/} 

, ...m John. E. Carnes, Legal Adviso~,.L-- Dept.MHRC==--- - --- ------- -

Establishing standards to be used when applying the_. t i me period for filing com
Subject plaints as set forth in 5 M, R.S.A. §4611, 

As you know, neither the Maine Sup r eme Judicial Court (with respect to the Maine 
Human Rights Act) nor the u.s. Supreme Court (with r espect to Title VII) has de
cided the issue of whether the statutory time l imitation llllllllllrfo r filing 
complaints is jurisdictional (i.e., an absolute bar) or in the nature of a statute 
of limitations (i.e,, subject to equitable to lling). The lower federal cou rts are 
divided on the issue. Until the Maine courts or the U.S . Supreme Cour t decides the 
.is sue, it is recommended that the MHRC proceed on the basis of allowing equitable 
considerations to be taken into account when applying the statutory limitation 
p e riod to persons who wish to file complaints with the agency. 

If this recommendation is accepted, t he standard to be applied should be as fo ll ows: 
the ......limitation period begins to run on the date the charging party knew or 
had reason ~o know of the discriminatory act. In other words, the statute do es not 
begin to run until the facts which would support a complaint of discrimination are 
apparent or should be apparent to a person with a "reasonably prudent regard for 
hi s [or her] rights." Reeb v . Economic Opportunity Atlanta, 11 FEP Cases 235 (CA 5, 
197 5). 

It should be noted that the standard does not. involve a question of when the .person 
attempting to file became aware of his or h e r legal r ight s , but rather, when he or 
she 	 became aware of the "act" of the employer which was allegedl y discriminatory. 
If the answer to this question is that the charging party became k nowl edgabl e at 
some time after the "act", an inquiry should be made into whethe r or no t the time 
it took for the person to become aware of the e~ "act" was r easonable. If 
the 	 lack of awarenes s was "reasonable" then the --limi tat i on pe riod did not 
begin to run until the time the charging party actually knew of the action taken 
against him or her. 

It should be kept in mind that the basic underlying question is: did the pe rson 
attempting to fi l e "sleep" on hi s or her right s or did 'he or she c omply with the 
intent of the Maine Human Rights Act and proceed in a diligent and expeditiou s 
manner? If the person acted diligently, he or s he s hou ld not have his or he r rights 
cut 	 off merely because of a failure to meet technical procedural rules . This is so 
because of the libe r al construction which is to be given to remedial l egislation 
s u ch as the Maine Human Rights Act . Re-~v--.= 'Ecotroinic Oppo r tunity -·Atlanf:..a, .... s up ra, at 

> 238 ;· 

In attempting to determine whether a case warrants equitable tolling, the following 
factors are to be cons idered : 

1. 	 Did the emp l oye r mis l ead the empl oyee in a way which resulted in a failure 
to file a ch arge in a timely fashion? An example would be where an employer 
tel l s a female empl oyee that her position is be ing e liminated for lack of 
funds when, ' in fact, she is to be replac ed by a ma l e . If t he woman · dis
cove r s the truth only several months later and a reasonably prudent person 
would not have discovered it sooner, then the stat ute of limitations do es 
not begi n to run until that time. 
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It is also · the case that, if the Respon~ent has acti vely sought to 

mis l ead the Complainant, that in its e l f , could be an act of dis 

crimination and the time period would begin to run from the moment 

Complainant knew or had r eason to know of the effort t o mi s l ead . 


On the other hand, if the empl oyee is aware of the all egedl y dis 

criminator y act, the emp l oyee's unce rtain t y oyer possible rehiring 

o r other corrective steps hinted at by t he employer does no t prevent 
 
thellllllll period from running. Coke v . Gene r al Adjust~en t Bureau, 
 
22 FEP Cases 1352 (CA 5, 1979) . 
 

Did an attorney misl e ad the person attempt ing to f ile? Erroneous or 
deficien;-info~ion-provided by an atto r ney who was contacted wi t h 
in a reasonab~e time after the discriminatory act , might t ol l the 
statute i n an app r opriate case if it appears that the charg ing party 
took all r easonable st eps to exerci se his or her rights. However, a 
claim by a person attempting to fi l e t hat , although he o r she was awa r e 
of a discriminatory act, he o r she was ignorant of the rights provi ded 
by the Mai ne Human Rights Act until more than 6 months after the act , 
wou l d be insuffici ent t o justi fy tolling of t he limi t -ation period . 
" Ignorance of. • • l egal rights, or failure to seek legal advic e [does ] 
not toll the statut e of limitations." [Discussion of ADEA 180-day 
limitation pe riod in ina v . Owe ns - Cornin Fiber lass Cor . , 17 
FEP Cases 1108, 1109 (CA 5, 1978) • 

Did a representative of the Maine Human Rights Commission f ail to notify 
a person attempting to fi l e that a --i mitation period existed 
whi ch r esulted in an unt i mely charge bei ng fi l ed? Did a Maine Human 
Rights Commission representative givefsuch person mis l eading information 
concerning his or her rights which r e su l t ed in a late filing? If such 
mi stakes occur, su rely the person who has taken all r easonable steps to 
exercise his or her rights should not bear the burden of the Com
mi ssion's error or omission. The Commissi9n ' s po licy should be that 
t he statute is tolled for a r e asonabl e period fo ll owing the i s suance 
of the e rroneous or de ficient information . See : Dartt v . Shell Oil 
Co ., 13 FEP Cases 12 (CA 10, 1976), a ffi rmed 16 FEP Cases 146 (U. S. 
Sup. Ct. , 1977) . 

Did the person attempting to file take some action within the period . 
o f l imitations which can l egitimately be cha r ac t e r ized as me e ting the 
fi l ing requirements of the Act? 

While the Maine Human Rights Act, t he Maine Human Rights Commission ' s 
Procedural Rul es , and EEOC -regulati ons s ta te that a charge is to be 
in wri t ing, s igned and sworn t o under o ath [ see 5 M.R. S.A. §4611, MHRC 
Procedural Ru l es §2.02 (E), and 29 C.R. F. ~1 601 . 8], EEOC r egula t ions 
also state that, notwithstanding the t echnical requirements mentioned 
above, "a charge is deemed fi led when t he Commission receives - from the 
person making a charge a written stat ement sufficient l y precise to 
identi fy the parties and to describe gene rally the action o r practices 
complained of. A cha r ge may be amended t o cure technical defects o r 
omissions , i ncluding fai l ur e to swear to the charge, o r to clarify 
and amplify allegations made therein, and such amendments alleging 
additional acts whi ch constitute unlawfu l emp l oyment practices directly 
crelated._to o r.n&;:.Qrli.TJ&. out of the s ub ject matte r of the original charge 
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will r e l a t e back to the origi nal filing date 11 29 C. F. R. §160l .l l(b) . 

Since federa l l aw interpret i ng the Civi l Rights Act of 1964 is to be 
r e l ied on when int erpreting p rovisions of t h e MHRA, the Maine Commission 
might wish to fo llow a policy which is in harmony with EEOC ' s reg 
u l ation. 

For example, if an aggrieved pe r son writes a letter t o the Commission 
whi ch i s rece i ved befo r e the expiration of the .....,y peri od , the 
Co~ission may wish to fo llow a policy of considering s uch a · letter to 
be a validly fil e d charge if it is 11s u fficient l y precise t o identify 
the parti es and to describe gene r a lly the action or pract i ces comp l a i ned 
of••• 11 If a MHRC comp l aint form is s ub sequently fi ll ed out , signed 
and notarized afte r the -limitation pe riod, that form would be 
considered an amendment of the original charge . The amendment i s a val id 
means of recti fying any technical defects in the original letter. 

-
In Weeks v . Southern Bell Tele hone & Tel e r a h Co . 1 FEP Cases 656 
(CAS, 1 6 , a woman filed a time ly unsworn charge all eging sex dis
crimination. After the time limitati on fo r fi ling a char ge had expired, 
she amended her complaint by verifying it unde r oath. Wh en asked to 
decide if the EEOC procedure was in violation of Ti t l e VII which c all s 
for a charge under oath, the court ruled t hat t he verification unde r 
oath of the charge after the time limit at io n had past was consis tent 
with the purpose of the verification r equi rement which is to protect 
emp loyers f rom unfounded char ges and harassments . 

5 . 	 If the limitat ion ·pe ri od h.!'s s tarte d to run because the ch arging 

party knew or had reason to know of the discriminatory action, are there 

facts existing whi ch requi r e that the statute be tolle d? For examp l e , 

courts h ave held tha t the s tatute of limitati ons in Tit l e VII is toll ed 


~during the life of a grievance proceeding initiated purs uant to a l abo r 
ct. See: Culp epper v. Reyno l ds Metal s Co ., 2 FEP Cases 506 

( CA 5 , 1970 ). 

 

If t he Commissio n fo llows this line of c·as es , its r epresentative shoul d 

. d ermine i f t he sum of the days betwe en the occur r ance of the all eged 


nlawful act and the commencement of the contractual grievance proceedings ,

plus the days between the terminati on of the grievance proceeding and 
t h e filing of a MHRC charge, i s less than the- filing t i me limitation. 
If the sum is less than -days , the charge should be cons idered timely 

 filed. . 

Is the a lleged violation of a " continuing" nature ? Does there exist a 
t/1- employment pract!ce o r a pa tter11_o f action. by the employer, that is 

di scrimi natory or t h at perpetuates the effect s of past discrimination? 
If so, t he -~-~-t_!me_!~~~_E__i_~_ n_ev_~r . a _bar _to the filing of a charge . 
Examples of such " cont inuing" vio l at ions ~vou l d be : having a practice 
o r pattern of res tricting minoriti es or femal es to l ow-l eve l dep a rtments 
which limits their promotion opp o rtuniti es ; f oll owing a practice of deny 
ing women the opportuni ty t o t ake tests for promot i on ; maint aining 
d ifferent wage scales based on race, sex , etc . ; and fo l lowing a po l icy 
requiring empl oyees t o retire at diffe r ent ages b ased on the i r s ex . See : 
Larson, Employment Discrimination, Vol . 2, §48 . 54 . 
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If an individual who has been the victim of such a "continuing" 
violation alleges in the charge that there exists a pattern or 

·practice of discrimination,- against a protected class , his or her 
charge form is valid fo r purposes of triggering a MHRC investigation, 
even though the specif i c application of the discriminatory practice 
occurred more than efore the charge was f iled as long as 
the practices continued up to the t ime the charge was filed or ceased 
no more than IIIPdays before the charge was fi~ed . See : Jamison v . 
Olga Coal Co., 4 FEP Cases 532 (DC W Va, 1971) ~ 

7. 	 Finally, it shou l d be kept i n mind that , if the 111111h l imitation 
period has passed, the burden is on the pe r son attempting to f ile to 
persuade the Commission;s rep r esentative, t he Commissioners, and , 
ultimately, the court, that the statutory limitation period was tol led 
because of the existence of l egitimate equitable considerations fo r a 
period o f time sufficient to bring the f iled charge,into compliance 
wi th the Ac t. What the Commission does not want to do, of course , is 
deny potential complainants the opportunity to state their case before 
the Commission merel y because of a blind adhe r ence to technical rules 
or for purposes of easy administration and agency convenience, especi a lly 
in those cases where t here i s no evidence that Respondent ha s be en 
p r ejudiced because of l ack of notice or because t:;he claim i s ••stal e" 
or the charge frivol ous. 
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