
'I.' 	J ..., 

lnter~Departmenta l Memorandum Da t e_J_\:!.ly_~u_~.Q_--~--

To Pau l Pier~Chief Invest~to~____ Depc. Maine 	 Commt.~r _ 	 Human Rights s=-s-=i-=o..:cn:____ 

II II 

Subject __g_overage of the Maine Human Rights _Act \Jith Regard to the Distinction Between Status 
as "Emp l oyee " and as I nd epende nt Contrac_tor 

Federal courts have ruled that Cong r ess did no t intend Title VII to c ove r t he employer 
ind ependen t contractor relationship . Presumably t he Ma ine courts would find t he same 
lack of intent in the leg i sla t ive h is tory of the Maine Human Rights Act. 

Determini ng whether a person is an "employee " or an i ndependent contractor for Ti tle 
VII purposes involves an analysis of the· "e conomi c r ea lities " of t he wo r k r e l a t ion 
ship between t he parties . Such analysis will be based up on application of the 
ge neral principa ls of t he law of agency to undisputed facts . Ge ne r ally , it is the 
e x tent o f the employer's righ t to control the ''means and manner" of the worker ' s 
performance which is the most important factor to r ev i ew . 

Spirides v . Reinhard t, D.C . Cir., 20 FEP Cases 14 1 (1 979 ) . 

In making a dete r mination based on the " econom i c real ities" t est , the follow ing 
should be considered : 

1) 	whether the complainant rece ived compensation i n the f o r m of sala ry q r 
wages as oppos ed to profits der i ved from a contrac t ual fee; 

2) 	 the opp ortunities complainant has to increase profit by management of 
resources; 

3) 	 the degree of control which the respondent has over the manner and me thod by 
\vh i c h the work is per formed; 

4 ) 	 the extent to which the comp l a inant personally perfo rms the ta sks. Mathis 
v. Standard Brands Chern. Industries, N.D. Ga ., 10 FEP Cases 295 (1975 ) . 

As to the i ss ue of "control" by the employe r, the fo l lm.;ring fac tors shou ld be 
cons idered according to agency l aw t heory: 

1) 	 t he ex tent of the contro l which, by agreement, the employer can exerci se 
over the detai l s of the work; 

2) 	 whethe r o r no t the \.Jo rke r i s engaged in a distinct business or occupa tion; 

3) 	 the kind of occupation , i.e. , whe ther, in the locality , the work i s usual l y 
done under the direction of the employe r or by a specialist without s uper 
vision ; 

4) 	 the skill required in the particu lar occupation ; 

5 ) 	 whe t he r t he employe r or the worke r s upplies the equipme nt a nd t h e plac e of 
work fo r the person do ing the work; 

6) 	 the l e ngth o f t i me fo r which the pe rson is h ir e d ; 
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7) the method of payment, whether by time or by the job; 

8) whether the work is a part of the r egular business of the employer; and 

9) whether the par t ies believe they a r e creating an employer - employe e or 
employer - independent con t r actor re l ationship. 
See: Res t a tement (Se co nd) of Agency §220. 

I n Smi t h v. Dutra Trucking Company , N.D. Ca l if. , 13 FEP Cas es 978 (1976), the fe deral 
dis t ric t court applied these considerations and found that a woman e ngaged in the 
trucking business Has not an " employee " of t he carrier ~oJith which she had a subhauling 
agreement . The court reached this conclus i on after finding that: 

1) s he (and her husband) o~ned her own equipment; 


2) pa id her own costs; 


3) ob t ained he r own insurance from an insure r of he r choice; 


4 ) bought he r own gasol ine , oil and ga rage services from suppliers of her 

choice ; 

5 ) paid a rental fee to the carrier for use of its trailer; and 

6) made her profit on the di ffe rence bet\oJeen her operating costs and the hour l y 
rate the employer paid her . 

The court fo und he r to be an independent con t r actor e ve n though : 

1) she was paid an hourly rate; 

2) the emp l oyer directe d her to the job site ; and 

3) t he employer requested that she arrive and depart at spec i fie d times. 
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