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I. Complainant's Charge: 

Complainant  ("Complainant") alleges that Respondent  
("Respondent" and "City'') subjected him to an unlawful medical examination after his doctor had 
released him to work, failed to provide a reasonable accommodation (desk work), and terminated him 
because ofhis physical disability (myelogenous leukemia). 

II. Respondent's Answer: 

Respondent denies any disability discrimination. Given Complainant' s medical condition and 
previously extended medical leave, Respondent referred him to a fitness for duty evaluation. It 
provided accommodations (donated vacation time and health insurance) to keep Complainant in his 
job as a Police Sergeant. Respondent finally terminated Complainant when he took another medical 
leave with an estimated date of return in one year. 

III. Jurisdictional Data: 

1) Date of alleged discrimination: December 27, 2010 - February 18, 2011. 


2) Date complaint filed with the Maine Human Rights Commission: March 8, 2011. 


3) Respondent is subject to the Maine Human Rights Act and the Americans with Disabilities Act, as 

well as state and federal employment regulations. 

4) Complainant is unrepresented. Respondent is represented by William A. Lee, Esq. and Edward R. 
Benjamin, Jr., Esq. 

5) This preliminary investigation is believed to be sufficient to enable the Commissioners to make a 
finding of"reasonable grounds" or "no reasonable grounds". 

 [redacted] 

 [redacted] 

 [redacted]  [redacted] 
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IV. Development of Facts-: 

1) 	 The parties and issues in this case are as follows: 

a) 	 Complainant began working for the ("Department") on March 
15, 1988. He last worked as Police Sergeant before his termination on February 18, 2011. 

b) 	 Important third parties: Police Chief JM ("Police Chief') supervised Complainant. The City 
Manager MR ("City Manager") referred Complainant to a fitness for duty evaluation. 

2) 	 Undisputed Facts: 

a) 	 A Police Sergeant is the third level of supervision of the Department and is subordinate only to 
the Chief and Deputy Chief. During the absence of a higher level commander, the on-duty 
Police Sergeant automatically assumes full responsibility for the operations of the Department. 
Typically, the Police Sergeant supervises a complement of six to twelve officers and support 
staff. The Police Sergeant's responsibilities may range from field supervisor to the acting 
administrative head of the Department. In addition, the Police Sergeant must also fulfill all 
minimum requirements ofa patrol officer's job. 

b) 	 Complainant and his union had agreed the City could replace him on a temporary basis when 
he first became ill in 2009. 

c) 	 On December 5, 2009, Complainant began his first medical leave of absence because of 
leukemia. He was ready to return to work in December 2010. 

d) 	 On or about December 29,2010, Complainant submitted a doctor's note (''Note") that cleared 
him to return to work without restrictions. (A copy is attached as Exhibit A.) Complainant's 
treating physician is Dr. AH ("Oncologist"), who has over 20 years of experience and is 
medical director of the Oncology Services department and the head oncologist at the Harold 
Alfond Center for Cancer Care (MaineGeneral Medical Center) in Augusta. 

e) 	 The City referred Complainant to its designated medical provider, Dr. JB ("City Doctor"), for a 
medical examination. The City Doctor serves as the medical director ofWorkplace Health 
Services for MaineGeneral Medical Center in Augusta and Waterville. He is also an 
Occupational Medicine Specialist and is board certified in Family Medicine. 

3) 	 Complainant provided the following information with respect to the medical evaluation: 

a) 	 The Oncologist was familiar with Complainant's medical history and treatment for over a year. 

b) 	 Oncologist supported Complainant's application for the Maine State Retirement Disability 
("MSRD") at the time ofhis diagnosis. Complainant was approved for those benefits during 
his illness. 

 [redacted]  [redacted] 
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c) 	 Once his cancer was in remission, Complainant wanted to and was physically able to work. 
The Oncologist was fully aware ofhis job duties as Police Sergeant and "had no problem with 
[his] returning to work." 

d) 	 Complainant and Oncologist were aware that Complainant had been working day shifts as a 
Police Sergeant when he went out on medical leave. Before his medical leave, Complainant 
had arranged with another officer to switch to the night shifts, but the arrangement was not 
finalized before he began his leave; therefore, he would have returned to day shifts when his 
leave expired. During the weekdays (Monday through Friday) on the day shift, other equal and 
higher ranking members would be on duty, including the Police Chief, Deputy Chief, and the 
Communication Sergeant. The Detective Sergeant would also be on duty Monday through 
Thursday. Complainant would never have been the highest-ranking officer on duty. 

e) 	 The Oncologist cleared him for work but was not available to complete the Note. Another 
doctor, Doctor RH, worked closely with the Oncologist in the same department and wrote the 
Note so Complainant could submit to the City. 

f) 	 When Complainant presented the Note, the Police Chief stated that he should undergo a 
physical fitness test. On the same day, the City Administrator contacted Complainant and 
stated that he would be examined by the City Doctor at Workplace Health, "presumably a 
'fitness for duty' exam." 

g) 	 In January 2011, Complainant was evaluated by the City Doctor. The City Doctor later 
contacted the Oncologist regarding a cardiac stress test. The Oncologist advised Complainant 
that the test was not necessary. The Oncologist had been treating Complainant for over a year 
on almost a weekly basis and felt that his heart was functioning fine. 

h) 	 On January 25, 2011, Complainant took and passed a cardiac stress test conducted by the City 
Doctor. The City Doctor then requested that he take a "lifting test." The City Doctor stated 
that Complainant would have to pass a physical fitness test (a "lifting test") for a patrolman 
before returning to work. The second evaluation was scheduled in two weeks. 

i) 	 The City Doctor was mistaken as to the physical standards that Complainant had to satisfy. 
The City Doctor mentioned that he received a copy of the physical standards for a new hire 
from the Maine Criminal Justice Academy. These standards would not apply to Complainant 
as he was not a new hire. 

j) 	 Pursuant to the City's agreement with Complainant's union ("Union Contract"), officers are 
required to take the physical fitness test twice a year. No employee returning to work has ever 
been made to take this test except when it is regularly scheduled on two yearly dates. 
Moreover, the Union Contract provides that an officer be allowed to fail the test a total of five 
times over a period of 2 and Y2 years before being terminated. (Union Contract, Art. 3 5, Sees. 
10 & 11.) 

k) 	 No other employees in the 20 years of Complainant's employment had been required to be 
evaluated by the City Doctor, including those with medical conditions such as major back 
surgery, knee surgery, and pregnancy. 

3 
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1) 	 Before the scheduled lifting test, Complainant's cancer returned. On February 24, 2011, while 
being treated in the hospital, he was notified in writing that his termination was effective on 
February 18, 2012. 

4) Respondent provided the following response regarding the medical evaluation: 

a) 	 In mid-December 2010, Complainant informed the Police Chief that he qualified for MSRD. 
He could not return to work as his immunity system was too compromised. He said the only 
difficulty was that ifhe retired, he would not qualify for Medicare for a year and a half He 
asked if the City could pay for his family medical insurance until he qualified for Medicare. 

b) 	 In early January 2011, Complainant provided the Note clearing him to return to work. He 
stated to Police Chief that he had rio choice but to return to work since the City would not pay 
his health insurance. 

c) 	 Because of Complainant's representations about MSRD and not being able to retum .to work as 
well as his previous extended leave, the City decided to exercise its right under the Union 
Contract and referred him for a medical examination. 

d) 	 Complainant's fitness for duty was not readily apparent given his medical condition. Also, 
Complainant developed diabetes after he went out on medical leave. "It was perfectly 
reasonable for (the City Doctor) to want to determine if (Complainant's) heart function had 
been affected." 

e) 	 The City was relying on the City Doctor's evaluation to state whether Complainant could 
work, how many hours at a time, what restrictions were needed and what accommodations 
might be necessary. If the City Doctor determined that there were any restrictions, the City 
could then meet with Complainant to determine if it could accommodate the restrictions. 

f) 	 The City Doctor evaluated Complainant on January 6, 2011. Complainant then passed the 
cardiac stress test on January 25, 2011. He was scheduled for a physical test on February 7, 
2011. The City Doctor had conferred with the Oncologist about Complainant's condition. 
Afterward, the Oncologist concurred that additional testing was needed. There were several 
reasons for the City Doctor to require a strength test. Complainant was out ofwork for 14 
months. Complainant stated to the City Doctor that he was only out ofbed for 12 and Y2 hours 
a day. 

g) 	 The Note clearing Complainant to work does not indicate that the doctor knew the physical 
requirements of the Sergeant position. The position of Sergeant works 12-hour shifts. The job 
description of Sergeant includes the physical requirements of a patrol officer, whose work can 
be strenuous at a moment's notice. At night and on the weekend, the single Sergeant on duty is 
responsible for the supervision of all patrol officers and dispatchers and all operations of the 
Department. There is no higher ranking officer on duty during this period. At a moment's 
notice, a Sergeant may be attending to a domestic disturbance, a bar fight, a serious crime, a 
traffic matter or some other emergency. 
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5) 	 Complainant provided the following information with respect to accommodation and termination: 

a) 	 When he tried to return to work, Complainant never stated to the Police Chief that he "had no 
choice but to return to work since the city would not pay for [his] health insurance." 

b) 	 The City "dragged" the testing out over six weeks after the Oncologist had cleared him for full 
duty without restrictions in December 2010. Complainant agreed to take the tests that the City 
Doctor had wanted, but these tests were delayed for weeks because the City did not want to 
pay for them. There was no medical reason for the tests. Contrary to the City Doctor's 
concerns about his medication, many prescription drugs carry similar warnings including heart 
issues and death. 

c) 	 On January 7, 2011, the City Doctor wrote a letter ("Report") to the City stating that 
Complainant could return to work and be given "desk duty." In or about late February 2011, 
Complainant discovered this Report only after he requested his medical records from the City 
Doctor. 

d) 	 In January 2011, the City never advised him of, or offered him, the accommodation as 
recommended by the City Doctor. During his employment, the City had offered "desk duty or 
light duty" to other employees with various injuries (broken wrist, broken ankle, pregnancy). 

e) 	 At the time that Complainant was cleared to work, the Detective Secretary JL ("Detective 
Secretary'') was out on leave. He could have performed the work that she did, including court 
work and other desk duties. His return to "desk duty'' would not have caused the City "any 
money or inconvenience." 

6) 	 Respondent provided the following response concerning accommodation and termination: 

a) 	 On January 6, 2011, the City Doctor evaluated Complainant. The City Doctor never wrote any 
letter clearing Complainant for desk duty. On January 7, 2011, the City Doctor wrote a letter 
("Form") stating only that there would be further discussion with the employee about the 
evaluation that is needed. (A copy of the Form is attached as Exhibit B.) 

b) 	 The City never received the City Doctor 's Report stating that Complainant could do some 
"light duty'' work until Complainant signed a release after he was terminated and the Charge of 
Discrimination was filed. 

c) 	 Even if the City had received the City Doctor's Report soon after the evaluation, it would have 
wanted to see the test results before returning him to work. There was only one sergeant on 
duty at a time, the City would have had to determine which ofhis duties he could perform and 
how that would fit with staffing needs. 

d) 	 Before the lifting test, Complainant contacted the City and stated that his leukemia had 
returned. The lifting test was canceled. The City requested a letter from the Oncologist 
regarding when Complainant could return to work again. When the City was told it would be 
at least a year, it had no choice but to terminate his employment. 
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e) 	 Complainant's medical condition was unique within the Department. Other employees had 
routine conditions with predictable recovery rates and involve short term leaves. 

f) 	 The City could have terminated Complainant when he ran out ofpaid leave on September 27, 
2010. However, it allowed employees to donate their vacation time to Complainant, so he 
could continue in full pay status until the end of2010. The City continued to pay for his 
family health insurance, while he was scheduled for the various tests by the City Doctor. 
Complainant's pay and employment only ceased after the City was advised that he would be 
out at least another year. 

7) 	 Additional information provided in response to request for additional information at the Issues and 
Resolution Conference (4/26/2012): 

a) 	 When asked about the City Doctor's recommendation of"desk activities" for Complainant, the 
City denied any knowledge of this recommendation. It did not have Complainant's Report 
because he allegedly did not sign any disclosure form before he was terminated. 

b) 	 The City was requested to explain whether the City was responsible for obtaining the Report 
and notifying Complainant of its own designated doctor's recommendation of accommodation. 
The City allegedly did not have access to the medical notes until after the Charge was filed. 
Without access, it did not know and could not tell Complainant of the proposed 
accommodation. 

8) 	 Relevant documents include the following: 

a) 	 Medical notes by the Oncologist (12/29/2010, 2/8/2011 & 2/22/2011) (Copies are collectively 
attached as Exhibit A.) -After conferring with the City Doctor, the Oncologist stated in his 
notes: "If [Complainant's] work does include heavy physical exertion, it (the cardiac workup) 
would be prudent in view ofhis medical history." On February 8, 2011 , Complainant's cancer 
returned. On February 22, 2011, the City was informed that it would be at least a year before 
Complainant could return to work. 

b) 	 Copy of the Complainant's Fitness for Duty Evaluation (1/7/2011) (Copies of the Form and 
Report are attached collectively as Exhibit B.)- With respect to a plan for Complainant's 
return to duty, the City Doctor stated, "My suggestion is that he be allowed to return to work at 
his desk activities. I believe that it is a safe guess that in terms oflifting and carrying would be 
25-35 pounds to start, gradually increasing as tolerated." (Report, p. 5, ~3.) 

c) 	 Job descriptions for the positions of"Sergeant" and "Patrol Officer" (Resp. Ex. 5.) 

d) 	 Emails between various City personnel ( 1111/2011) (Copies are attached collectively as 
Exhibit C.) - The emails indicate that Respondent was aware of the City Doctor's 
recommendation of'"light' duty assignment, but that could be problematic for [the City]." 
The concern was that "If [the Department] accept [Complainant] back, he thinks 
[Complainant] should be given 4-8 weeks of training in order to pass the tests in the spring." 

e) Letter ofTermination ("Letter") (February 23, 2011) (A copy is attached as Exhibit D.) - In 
explaining the reasons for termination to Complainant, the City Manager stated, "[ s ]ince your 

6 




1 Unlike the existence of such a claim under the federal Americans with Disabilities Act, there is no separate claim under 
the MHRA for a failure to engage in a good faith interactive process with a disabled employee to identify and 
make reasonable accommodations for that disability. See Kezer v. Central Maine Medical Center, 2012 ME 54, mf 26-27. 

7 


INVESTIGATOR'S REPORT Ell-0208 

position has been filled on a temporary basis since December 2009, the City needs to move 
forward to return to full employment in the Police Department." 

f) 	 Letters ofthe Police Chief(6/11/2012) and the City's HR Officer (6/14/2012)- The 
documents address the City's efforts to accommodate Complainant and the medical evaluation. 
According to the HR Officer, when the City refers an employee for a second opinion to 
determine if the employee can return to work, it is only entitled to receive a report answering 
only the questions posed. The Genetic Information and Non-discrimination Act (GINA) 
prohibits employers from requesting genetic information from employees. Genetic 
information includes information about the manifestation of a disease in a person or family 
members. Medical examinations routinely elicit this information from patients. Therefore, the 
City did not have access to Complainant's evaluation report without his release. 

V. Analysis: 

1) 	 The Maine Human Rights Act ("MHRA") provides that the Commission or its delegated 
investigator "shall conduct such preliminary investigation as it determines necessary to determine 
whether there are reasonable grounds to believe that unlawful discrimination has occurred." 5 
M.R.S.A. § 4612(l)(B). The Commission interprets the "reasonable grounds" standard to mean 
that there is at least an even chance of Complainant prevailing in a civil action. 

2) 	 Here, Complainant alleges that Respondent subjected him to an unlawful medical evaluation after 
he was released to work and failed to accommodate him by refusing to allow him to return to 
work. Respondent asserts that it did what it could legally to keep Complainant on full pay status 
and finally terminated him for medical reasons. 

3) 	 The Maine Human Rights Act provides that it is unlawful to deny employment opportunities to an 
employee who is an otherwise qualified individual with a disability, if the denial is based on the 
need to make reasonable accommodation to the physical impairments of the employee, 5 M.R.S.A. 
§§ 4553(2)(F), 4572(1)(A); or to fail to make reasonable accommodations to the known physical 
limitations of an otherwise qualified employee with a disability, unless the covered entity can 
demonstrate that the accommodation would impose an undue hardship on the operation of the 
business of the covered entity, 5 M.R.S.A. §§ 4553(2)(e), 4572(l)(A). 1 

4) 	 To establish a failure to accommodate claim, it is not necessary for Complainant to prove intent to 
discriminate on the basis of disability. See Higgins v. New Balance Athletic Shoe, Inc., 194 F.3d 
252, 264 (1st Cir. 1999). Rather, Complaint must show (1) that he is a "qualified individual with a 
disability'' within the meaning of the MHRA; (2) that Respondent, despite knowing of 
Complainant's physical or mental limitations, did not reasonably accommodate those limitations; 
and (3) that Respondent's failure to do so affected the terms, conditions, or privileges of 
Complainant's employment. See id. 

5) 	 The term "qualified individual with a disability'' means "an individual with a physical or mental 
disability who, with or without reasonable accommodation, can perform the essential functions of 
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the employment position that the individual holds or desires." 5 M.R.S.A. § 4553(8-D). Examples 
of"reasonable accommodations" include, but are not limited to, making facilities accessible, 
"[j]ob restructuring, part-time or modified ·work schedules, reassignment to a vacant position, 
acquisition or modification of equipment or devices, appropriate adjustment or modifications of 
examinations, training materials or policies, [and] the provision of qualified readers or interpreters . 
. . . " 5 M.R.S.A. § 4553(9-A). 

6) 	 In proving that an accommodation is "reasonable," Complainant must show "not only that the 
proposed accommodation would enable [him] to perform the essential functions of [his] job, but 
also that, at least on the face of things, it is feasible for the employer under the circumstances." 
Reed v. Lepage Bakeries, Inc., 244 F.3d 254, 259 (1st Cir. 2001). It is Respondent's burden to 
show that no reasonable accommodation exists or that the proposed accommodation would cause 
an ''undue hardship." See Plourde v. Scott Paper Co., 552 A.2d 1257, 1261 (Me. 1989); Me. Hum. 
Rights Comm'n Reg. 3.08(D)(l) (July 17, 1999). The term ''undue hardship" means "an action 
requiring undue financial or administrative hardship." 5 M.R.S.A. § 4553(9-B). 

7) 	 Generally, Respondent is only required to provide a reasonable accommodation ifComplainant 
requests one. See Reed v. Lepage Bakeries, Inc., 244 F.3d at 261. 

8) 	 The :MHRA does not prohibit an employer from discharging an individual with a physical or 
mental disability when the employer can show that the employee or applicant, ''because of the 
physical or mental disability, is unable to perform the duties or to perform the duties in a manner 
that would not endanger the health or safety of the individual or others ...." 5 M.R.S.A. §4573­
A(1-B). 

9) 	 The defense requires an individualized assessment of the relationship between an employee or job 
applicant's physical or mental disability and the specific legitimate requirements of the job. See 
Higgins v. Maine C. R. Co., 471 A.2d 288, 290 (Me. 1984); Maine Human Rights Com. v. 
Canadian Pacific, Ltd., 458 A.2d 1225, 1234 (Me. 1983). The defense imposes upon the employer 
the burden of establishing that it had a factual basis to believe that, to a reasonable probability, the 
employee or job applicant's physical or mental disability renders him unable to perform the duties 
or to perform them in a manner that would not endanger the health or safety of the employee or job 
applicant or others. See Canadian Pacific, Ltd., 458 A.2d at 1234. An employer cannot deny an 
employee or applicant an equal opportunity to obtain gainful employment on the mere possibility 
that a physical or mental disability might endanger health or safety. See Id 

10) The :MHRA allows an employer to require a medical examination if it is shown to be job-related 
and consistent with business necessity. 5 M.R.S.A. § 4572(2)(D). This includes circumstances in 
which an employer has an objective basis to believe that an employee constitutes a "direct threat" 
due to a medical condition. See, e.g., EEOC Enforcement Guidance on Disability-Related 
Inquiries and Medical Examinations ofEmployees under the Americans with Disabilities Act, 
http://www.eeoc.gov/policy/docs/qanda-inquiries.html. 

11) It is not unlawful discrimination to temporarily suspend an individual while waiting for a medical 
examination that is necessary to determine whether the individual constitutes a "direct threat." See 
Fitzpatrickv. Town ofFalmouth, 2005 ME 97, ~~33 -34 . 

http://www.eeoc.gov/policy/docs/qanda-inquiries.html
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12) Here, Complainant has established a failure to accommodate claim as follows: 

a) 	 Complainant was diagnosed with leukemia (a form of cancer) and had a record ofhis 

disability. Under the MHRA, cancer is a per se disability. 5 M.R.S.A. §4553-A(l)(B). 


b) 	 The alleged failure to accommodate involves Complainant's efforts to return to work. When 
presented with the Note from his Oncologist, Respondent referred him for a fit-for-duty 
evaluation. 

c) 	 Complainant believes that because the Oncologist had cleared him to work, the City 
discriminated against him because ofhis cancer when it referred him for another medical 
examination. 

d) 	 In response, the City asserted that it had a contractual right under the Union Contract to require 
an employee to undergo an examination before returning to work. Further, Respondent. 
contended that the evaluation was a "sound business decision." Complainant had been out of 
work for 14 months, had already qualified for MSRD, and his alleged statements to the Police 
Chief. Thus, it was allegedly reasonable for the City Doctor to ensure that Complainant was 
physically able to perform his job before clearing him to return to work and determine ifthere 
·were any restrictions in his ability to perform some aspects ofhis job. 

e) 	 These proffered reasons sufficiently constitute a factual basis for the City to believe that, to a 
reasonable probability, Complainant's physical disability might render him unable to perform 
his job duties. Although it is questionable that the Patrol Officer position description and 
fitness-for-duty test that City Doctor used would apply properly to a veteran officer such as 
Complainant, the proffered physical requirements of the Police Sergeant and fitness-for-duty 
testing seem to support the City's claim that the medical examination is job-related. 

f) 	 Complainant also stated that no other employees out on leave had been required to have a 
medical examination before being allowed to return to work. He referenced employees having 
various medical conditions. It would be speculative here to comment on these other 
employees' circumstances as compared to Complainant's. Regardless, similar to 
Complainant's situation, each employee would have been entitled to an individualized 
assessment based on his/her medical condition and needs, if any. At this stage ofpreliminary 
investigation, it would be impossible to ascertain this claim without reviewing the other 
employees' confidential personnel and medical records. 

g) 	 In sum, Complainant's referral to City Doctor was permissible under the MHRA. 

h) 	 Based on the evaluation on January 6, 2011, the City Doctor recommended that Complainant 
be returned to "desk activities" until he could be cleared after further testing. 

i) 	 The City does deny knowing of any such recommendation for "desk activities". The City 
Doctor wrote the Form merely stating that "there will be further discussion with the employee 
about the evaluation that is needed." Complainant himself only became aware of the City 
Doctor's recommendation after he was terminated. 



2 Following Complainant's relapse in February 2011, which rendered him unabl~ to work, Respondent did not violate the 
.MHRA by terminating his employment. Complainant's final doctor's note stated that "[h]is expected return to work is 
very difficult to guess," and indicated only that he "may be able to return to work in approximately one year." An 
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1. 	 The City rationalized that it could not have access to Complainant's medical records 
(including the fit for duty evaluation by the City Doctor) without Complainant's medical 
release. Thus, the City did not know and could not have conveyed the accommodation 
recommended by its own designated doctor. 

n. 	 Further, the City argued that under GINA, the City was not entitled to Complainant's 
medical information and would be subjected to penalties for requesting it without his 
informed consent. In addition, the Report was allegedly never finalized as the final test was 
never completed due to the recurrence ofleukemia. 

j) The City's rationalization- that it simply did not know of City Doctor's recommendation for 
"desk activities"-is not persuasive: 

1. 	 The City itself referred Complainant to its designated doctor for a medical examination. 
The City posed some questions to the City Doctor to evaluate Complainant's fitness for 
duty and provided the two disputed job descriptions (Sergeant and Patrol Officer) to the 
City Doctor. Although Complainant protested, he acquiesced to the evaluation and testing. 
There is no evidence that he refused any request to sign any release. The City's belated 
attempt to pass the responsibility of obtaining the Report to Complainant is not supported 
by law nor justified by facts here. 

n. 	 The City's denial of any knowledge ofthe recommendation is contradicted by the emails 
(111112011). Management was discussing the '"light' duty accommodation." If the City 
had another factual basis to believe (to a reasonable probability) that the suggested "desk 
activities" were unreasonable or not feasible, it could have referred Complainant to another 
medical evaluation. Various key City personnel did not appear to possess the medical 
expertise to disagree with the Oncologist' s clearance (return to work with no restrictions) 
or the City Doctor' s subsequent recommendation ("desk activities"). 

k) 	 The City Doctor's recommendation indicates Complainant's need for-and constitutes a 
request for-reasonable accommodation. The evidence does not show conclusively that 
Respondent had in its possession the Report soon after Complainant's evaluation on January 6, 
2011. However, Respondent was at least aware of, to some degree, Complainant's need for 
accommodation at or about that time period. 

1) 	 This accommodation appeared reasonable under the circumstances. There is no evidence to 
dispute Complainant's assertion that desk work was available when he requested to return to 
work, and the City has not established that allowing Complainant to work "desk activities" 
would have been an undue hardship. 

m) The City's failure to accommodate Complainant affected the terms and conditions ofhis 
employment. Complainant was not allowed to return to even "light duty'' work. Here, the City 
took no further actions until it terminated Complainant's employment when he went out of 
work on medical leave for the second time. 2 



employer is not obligated to provide an indefinite leave ofabsence as a reasonable accommodation. See Watkins v. J & S 
Oil Co., Inc., 164 F.3d 55, 62 (1st Cir. 1998). 
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VI. Recommendation: 

For the reasons stated above, it is recommended that the Maine Human Rights Commission issue the 
following finding: 

1. 	 There are No Reasonable Grounds to believe that Respondent  subjected 
Complainant  to an unlawful medical examination or terminated his employment 
because ofhis physical disability; and 

2. 	 This portion of the complaint should be dismissed in accordance with 5 M.R.S.A. § 4612(2); and 

3. 	 There are Reasonable Grounds to believe that Respondent  discriminated 
against Complainant  by failing to provide him with a reasonable 
accommodation; and 

4. 	 Conciliation should be attempted in accordance with 5 M.R.S.A. § 4612(3). 

Domini Ph 

 [redacted] 

 [redacted] 

 [redacted] 

 [redacted] 
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Harold Alfond Center for Cancer Care 
160 Old Belgrade Road 
Augusta, ME 0433 0 
February 22, 2011 

 
Attn: 

RE: ;e, DOB _ .. ___ _ 

Dear MI 

I am a physician assistant at the Harold Alfond Center for Cancer Care working with Dr. 
\.s you know, we are caring for one ofyour employee~ 

has unfortunately experienced a relapse ofhis acute myelogenous leukemia. This 
will require a· hospitali.Zation of approximately one month for aggressive chemotherapy 
followed by ail ~xtensiv.e bospitaliiation at Dartmouth Hitchcock Medical Center in New 
Hampshire. During that hospitalization he will rece:lve a bone marrow transplapt and 
recover from the effects ofthat procedure. 

His expected return to work is very difficult to gu,ess, as it depends on the :p.urnber ?Tid 
severity ofpossible complications assoda:ted with the bone marrow transpiant. Dr. 
Hertler estimates he may be able to r~turn to work in approximately one year. 

Please contact us if you have any questions or concerns. 

cc: Harold Alfond C~nter for Cancer Care 

 [redacted] 
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.. 

... ·t , ~ui rtsoitrc¢ fv-r life-......': --"'- - MCiineGeneral
"' ; i \ ... Med'1cal Center 

Wor~place Hedlth 

10 Caldwell Road, Augusta, ME 04330 (207) 626-7250 

30 Chase Avenue, Waterville, ME 04901 (207) 872-4260 
http://workplacehealth.mainegei:J.eral.org 

Fitness for Duty Evaluation 

Name: : ~ C. 

r:' .. .. 

Date of Screen: Ol/0612011 

I.D. Numbe Company Name: 

Purpose of Screen: 

Return to Work:D Preplacement: lv"l Periodic: D Transfer: D 
Based on the above health screen: 

A. The above named individual is physically able to fulfill the essential functions of: 

B. The above named individual is physically able to fu lfill the essential functions of: 

with the following restriction/ accommodations: 

C. The above named individual is physically unable to fulfill the essential functions of: 

D. The above named individual needs further evaluation prior to clearance for work. 
Will discuss with employee 

Provider: MD Date: 0110712011 

http:workplacehealth.mainegei:J.eral.org
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WORKPLACE HEALTH 
MA.INEGENER.Zlli MEDICAL CENTER 


30 CHASE AVE WATERVILLE, ME 04901 

(207) 872-4260 


Working Hard for the Health and Safety of Maine Workers.. ·. 

NAME: 	 DOB: 
~ I I •MR#: 	 ACCT#: 

FITNESS FOR DUTY EVALUATION 

DOI: 
DATE OF. VISIT: O:;L/06/2011 
EMPLOYER: .)lice Officer 
PROBLEM:· Fi·tness ·· for Duty. . E:traluation 

BACKGROUND: I was contacted by the City Manager with 
regard to Mr .. 

Mr ' . is a 50-year-old male who was diagnosed .with leukemia 
in late 2009 and has been out of work, undergoing treatment since 
that time. In late December, he presented a note from -Dr 
clearing him to return to work without restrictions. · I am now 
asked to perform a Fitness for Duty Evaluation. 

Further information sharPrl with me by Mr ·· 1 was t hat as recently 
as the Fall of 2010 , Mr did not feel that he would ever be 
able to return to work, primarily because of fatigue symptoms. He 
had applied for, and been accepted, to be able to receive 
disability payments through the State of Maine, but, upon 
investigating the amount of those payments, had decided from 
financial standpoint it was better to return to work. 

a 

I alpn have a letter dated 01/03/2'"' 1 1 

~ ~utlining very briefly Mr _ 
from Police Chief 
e's situation as well as 

.. 	~escripti;ans of the. job th,at he mus.t do if he returns to full 
activity . 

spoke with Mr prior .to actually performing any further 
history or physical exam to get his understanding of this 
evaluation and his thoughts on what I had learned from the City. 

He con£irmed that he had in fact been accepted early on for 
disability once the diagnosis of acute myelogenous leukemia was 
established and that he did not think that he would be returning 
to work. He did not, however , accept any disability payments 
because eventually his health insurance would have been 
terminated which would have been unacceptable. Instead, he took a 
year of sick leave which he had accumulated over bis many years 
of services as a police officer. When that ran out, his co­
workers apparently donated additional time. This is now about to 
run out. In t he meanwhile he applied for SSI disability, which 

I 
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WORKPh~CE HEALTH 


NAME: 

MR: o· . . 

ACCT: 


would have included insurance through Medicaid, ·but he has a 

waiting period which will ~nd , in 2012. 


His normal retirement would occur about 14 months from now (at 25 
years of service) , at which point he would receive two- thirds of 
his sal~ry. That, combined wi~h the fact that he may recieve. 
health insurance under Medicaid {if I understood him correctly} , 
have convinced him that ~he bes t route for him currently is to 
try to go back to work - ~til his" normal retirement age . 

HISTORY: Mr ~ates tha~ he had been i n good health until 
late in the Fall of .2009 whe1:i" ·he became fatigued. He saw his 
family physician and was fouiid : tc> have a low white blood count. 
He was referred for .a hematology/oncology consultation. Bone 
marrow evaluation was initially nondiagnostic, but consistent 
with rnyelodysplastic disease. He continued to have problems ·with 
fatigue and was referred_to Dar tmouth-Hitchcock Medical Center 
for further testing. In the interim between his last visit in 
Waterville and his visit at Dartmouth- Hitchcock , the disease 
process had advanced so that even on the peripheral blood smear, 
there was diagnostic evidence of leukemia. This was confirmed by 
bone marrow aspiration and biopsy, and he began treatment at the 
Harold Alfond Center for Cancer Care on 02/15/2010. The 
chemotherapy consisted of cytarahine and idarubiciri. 

I note that a RVG was performed prior to initiation of 
chemotherapy because of the possible cardio.toxicity of the agen ts 
being used (cytarabine and idaru9icin} . The ejection fraction was 
calculated to be 50%. · · 

Mr tells me that he had 21 days of induction chemotherapy 
followed by 3 periods of 1 week each during t he spring. All 
through the spring arid summer ··he had problems with fatigue . He 
experienced infection requiring the removal of his Hickman 
catheter in the spring and then a more serious case of sepsis in 
September or October requiring ~D 1-week hospitalization for 
antibiotic therapy and removal of the port once again . By that 
time , however, his chemotherapy had been completed. A subsequent 
bone marrow indicated that he was leukemia free. 

While in the hospital, he was noted to have consistently elevated 
blood sugars resulting in a diagnosis of Type 2 diabetes 
mellitus, which is being treated currently with diet. 

The reasons for Mr ! 1 8 not being able to work during his 
treatment included: 
1. Problems with fatigue - he would have to work 12 hour s hifts 
doing potentially strenuous work. 

Page 2 of 6 
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MAINEGENERAL MEDICAL CENTEtt · 

WORKPLACE HEALTH 


NAME:   
MR: 011 - 12-44 
ACCT: 9999998 

2. Potential exposure to infection - this includes having to go 
into the homes of people who ·are acutely and chronically ill . He 
also relates to me that he feels that there were conditions and 
are conditions i n the station house basement ·where he wcrks that 
might expose him to mold. 

He also informed me that there is a pending Worker ' s Compensation 
case. He feels that his leukemia may have been caused by an 
exposure that he had at work 4 years earlier when he jumped into 
a pool to save a child .. The pool had apparently been filled with 
-all sorts of cleaning ·chemica·ls·. He tells· me that Dr Hertler 
f eels that there may be some relationship . . 

LIST OF MEDICAL CONDITIONS: 
1. Acute myelogenous leukemia in remiss1on. 
2 . Type 2 diabetes mellitus, currently being managed with d i et 
alone. 
3. Obs t ructive sleep apnea - treated with CPAP . . 
4. History-of asthma. · 
5 . History of syncopal episodes in 2004 and 2005, etiology 
described as unclear. 

ALLERGIES: None described. 

MEDICATIONS: None 

REVIEW OF SYSTEMS: See patient form, other than as noted above, 
this is negative. In particular, since the episode o f sepsis last 
fall, · he has had no further infections . CARDIOVASCULAR: He 
reports no chest pain, palpitations, dyspnea, orthopnea, 
paroxysmal nocturnal dyspnea or edema. PULMONARY 1 GI, AND GU: 
Negative . 

CURRENT ACTIVITIES/SYMPTOMS : He gets up every day at 7 o ' clock. 
His son is remodel ing a bathroom· and he has acted as a "gopher 11 

running to the building supply stores for materials. He states 
that he has been able to lift and carry building materials such 
as 3 x 5 sheets of cement backer board for tile, 2 at a t ime , 
withou t difficulty . He has been able to snowblow the driveway. He 
built an outdoor ice rink and t o do that carried 14 foot 2 x 
12's, screwed them in place, laid plastic down and flooded the 
area . He r e cently drove a 15-passenger van down to New York City 
f o r a 3 - day visit, chaperoning 12 children ages 8 to 17. He was 
quite busy and did a lo t of walking without difficulty while 
there. He has not taken any naps during the day f or a month, but 
does go up to bed at about 7 :30 p . m. and is asleep by 9 :3 0 p.m. 
He has not been do ing any formal exercise, although he has done 

Page 3 of 6 
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MAINEGENERAL MEDICAL CENTEK 

WORKPLACE HEALTH 


NAME : 
MR: 
ACCT: 

"a little walking" (about a 1/2 mile) a day and states that he 
feels fine. 

He has been working on his weight . He is 5 feet 10-1/2 inches 
tall and states . that he now weighs 227 pounds . At the time of 
high school graduation he was about 190 pounds . This has 
fluctuated between 220 and 230 pounds for at least 10 years 1 and 
the lost considerable weight down to 201 during his cancer 
treatment. His weight then increased to 238 pounds as he got 
better. He has therefore lost about 11 pounds from his high 
weight. :a:e is hopeful that will take care of his blood sugar 
problem. 

He has been treated for obstructive sleep apnea with CPAP for 3 
years. He reports sleeping well and not having any excessive 
daytime fatigue/ other than that associated with his illness. 

OBJECTIVE: GENERAL: Mr .s a pleasant/ cooperative/ 
overweight 50-year-old male who looks 1 in my opinion, younger 
than his stated age . He has a full head of hair (he had lost most 
of it with the chemotherapy) . Blood pressure is 138/90, pulse 96 
and regular, respirations 14 and unlabored. HEENT: Head is 
normocephalic , atraumatic. Pupils equal round and reactive. EOMs 
full. TMs clear. Nasal mucosa clear. Throat clear. NECK : Large 
(circumference is 17-1/ 2 inches). No JVD. LUNGS: Clear. HEART: 

Rhythm regular. No gallop . No murmur or rub appreciated. ABDOMEN: 
Obese. There is a rather long transverse abdominal surgical scar 
below the umbilicus (postop bleeding following appendectomy, 
necessitating abdominal exploration). LOWER EXTREMITIES: No pedal 
edema. MUSCULOSKELETAL: Neck active range of motion full and 
asymptomatic . BACK: No tenderness to pal pation. Forward flexion 
extends the finger tips to the lower tibiae. He has tight 
hamstrings. Lateral flexion and extension are full. He is able to 
do 3 partial squats without obvious difficul ty. He is abl e to do 
single leg lifts and 3 double leg lifts with minimal difficulty. 
He does have difficulty with sit ups . He is unable to do one at 
this point . NEUROLOGIC EXAM: Deep tendon reflexes 2+ and 
symmetric at the knees and ankles (left knee with reinforcement ) 
He is able to walk on his heels and toes. 

ASSESSMENT: 
1. Acute myelogeno us leukemia, in remission. Treatment included 
chemotherapeutic agents known to have the potential for cardiac 
complications including cardiomyopathy and arrhythmia. 
2 . Decondi t ioning , easy fatigability . He is up out of bed for 
only about 121/ 2 hrs a day currently . 
3. Type 2 diabetes mellitus . 
4 . Obesity . 

Page 4 of 6 
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N..~: 

MR: 

ACCT: 


· s. Obstructive sleep apnea. 

·6. History of asthma, no current recent treatment. 

7 . A history of syncope in 2004/200-5 ·, none prescribed recently. 

JOB DESCRIPTION: See chart for a copy of the description of both 
the sergeant's position and the patrolman ' s position. A note is 
made that Mr ;, although he · is· a sergeant and often times 
works indoors at a desk job, has . to r.espond to calls and thus i s 
subject to very strenuous conditions and. activiti es. He ..therefore 
has to per form the physical functions of the patrolman:' s job and . 
must pas·s··-··the· fi tries'S' test reqi:J.·ire¢t· of.- police of-ficers ..· 

PLAN: I do not feel comfortable having Mr return to full 
activity without further evaluation. I think that this s hould 
include, at a minimum , a repeat RVG or echocardiogram in order to 
assess ejection fraction and overall cardiac f unction. In 
addition, due to the history of hypertensi on, diabetes , and age , 
coupled with treatment with potentially cardiotoxi c drugs·, an 
exercise stress test i s quite reasonable . I would suggest these 
prior to allowing him to actually perform his police f i tness 
testing. 

My suggestion i s that he be allowed to return to wor k a t his desk 
activities. I believe that a safe guess in terms of l ifting and 
carrying would be 25 to 35 pounds to start, gradually increasing 
as t olerated. 

I have . strongly suggested to Mr t hat he begin a f ormal 

fitne ss program consisting of daily stretching, every other- day 

circuit ' strengthening, and every other day cardiovascular work . 


·If he i s able to start modestly and progress slowly and steadily, 
he may be able to regain a good level of fitness within 8 to 12 
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WORKPh~CE F~~TH 

NAME : 
MR: 
ACCT: 

weeks. He tells me that Dr ~ told him that it coul d be a 
year or two before he actually feels like himself agai n . 

.	~-- ::~ .. -:~~~~ ::.- .::~-- .;::·:.-/.;~ -.::iJ;g~§ -:?~-~~:~C~liffij~¥~'i:ffi~.~~F~~~t- y&gi~p:~Ei~-)~!~?,'ORT. -*-*-*· ·: 
1/17/2011 5:28 PM: MD 

--------------------------------------------~ 

-r MJ) 

D : 

T: 
J'TB 

cl 
DD : 
DT: 

0 1 / 07 / 2 0 11 
01 / 12 / 2011 

TD: 
TT: 

16 : 38 
11:42 

JOB : 
ID : 

54016 
58549 

CC: WORKPL H WTVL OFFICE 
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Subject: RE: 
To: M ~R View in Browser 
Attachments: 

. Th~fot,ili~. tip<k~; 1.1. .)fP~ . ' \tb.inksthat ..... 'can work up to the ''rigorsuqf.thej()bov~r time, then light­
·dUtY for:-,_a_.wlllle wcnild'b'fdtppropnate: ·.WE:certa.irily shoUid give him a pass -on taking-ihe'fitness teSt until he is ready . 

. The 'progrnm 'bas a·riiedldl iiliowance. ' . 
H 

-----------------From: N- : R.! • [mailto: ~· me.gov] 
Sent: Tuesday, January 11,2011 9:04AM 
To:B 
Cc: i l@ ; J - -· ·@ .gov 
Subject: Re: J 

B, 

The Chief and I bad a long discussion with Dr. yesterday. He is optimistic about Officer ~ ;'s prospect 
about returning to work. he thought - ~ looked good and reported that was not on medication and doesn't need 
treatment at this point. 

He is worried about bemg able to come back to working a 12 hour shift and having to withstand the rigors of the 
job. He was not confident be could clear him for that He take about a 'light' duty assignment, but that could be 
problematic for us. Ifwe accept - --back, be thinks : :·should be given 4-8 weeks of training in order to pass the PT 
teSts in the spring. 

The conversation ended with him saying that he wanted to do more medical tests on 2_ 'to better gage.:.. s ability to 
withstand the requirements of the job. He thought that could be done within the week. .. maybe that's the cardia test you 
mentioned ... he wasn't specific about what kind of tests. 

My concern is that we make a decision as soon as is practical smce all b.is benefits ran out last week so we are now 
paying him with the understandmg that we will do so until a final medical decision is made. Therefore, from _,s 
perspective, there is nothing urgent... 

Chief- Please add/change anything that I've related here. 

M 

B : <[ mailto:' '"'~'-"........'.1-'~-···--ID l 1> writes: 

I recerved a caU from D I wanting to .kn~w ~a· things: 


1. Is s next appointment with Dr. ~ the final one? 
2. Does know that he passed a cardia-vascular test a year ago? They are wondering if ; will accept the 

results fr~m that test, or is another one necessary. 


H 

c 

 [redacted] 

 [redacted]  [redacted] 



I . 

From: ) .. Tuesday, January 11,2011 10:42:44 AM 
Subject: Re(2): 
To: ''N .R '<1 :?i)'\'i\ 1e.gov>,Internet 

M. .:\.:,:;~I.J:hm~:You. qoy'ercii<iLT.*ould·j~ add again'my concer;ns· of,a. light~dirty ,ass~grurient:s mtermso~,duration.and 
Wh~{ekctlY,:i.s :theli~t~dlity goiiig~'ia'···6atiSistof.' ·. ·· · · ·· · , ~ -·.: ,,.- · · : , ·· , 

· Police Chief 
 

 
  ~ 

r@ - _.u.-.gt 
 

~---- ___.:t . 

 [redacted]  [redacted] 

 [redacted] 

 [redacted] 
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CITY O.F  


Office ofthe 
City Mnnnger 

February 23, 2011 

 

Dear ·. ~ 

I received a letter today from your physician stating that you will be unable to return to 
wo~k for up to a year or possibly longer. Since your position has been fill~d on a 
temporary basis since December 2009, .the City needs to move forward to retwn to full 
employment in the Police D~partment. therefore, 1 have no choice but to inform you 
th~t your employment with the  will end effective February 18, 2011 . . 

I hope that you will agree that the City has tried to work with you regarding your desire 
to return to work. We left yow position qpen for 15 months and when your vacation and 
sick leave expired in August 201-(), the City ehcot,Jrageq an_q 'facilitated the effqrt to have 
other.City employees donate vacation time to extend your saH3ry and benefits untii such 
time as you couid returri to work. Once you indicated a desire to return to work iri early 
January 2011, the City_ covered your salar}l and the City's share of your health 
insuran"ce for nearly two (2) months with the hope that you would be cleared to return to 
your position. Unfortunately, the letter from Carol Johnson and Dr. _ makes it 
clear that you will not be abl.e to return to work for at least a year. 

I thank you for your long and distinguished service to the  and I want 
you to -know that there are many people here at the City who think highly of you and 
who are pulling for you. 

'-~Ejinff?~Y, 

ger 

. 

City Mana

cc: 	 Chief of Police/ 

n, Human Resources Officer..../ 


, City Solicitor v 

I, M.A.P. / 

· , Shop Steward, Sergeants ._/ 

 [redacted] 

 [redacted]  [redacted] 

 [redacted] 

 [redacted] 

 [redacted] 




