[bookmark: _GoBack]Legal Work Group (LWG)
June 26, 2012 Meeting Minutes
In attendance:
	· Shaun Alfreds – HealthInfoNet
· Tom Bradley – Attorney General’s Office
· Ryan Bretschneider – OSC / HIT
· Dev Culver – HealthInfoNet
· Dawn Gallagher – OSC / HIT
· Paul Gauvreau –Attorney General’s Office
· Anne Head – Department of Professional & Financial Regulation (PFR)(by phone)

	· Steve Johnson (by phone)
· Andy MacLean – Maine Medical Association (by phone)
· Alysia Melnick – Maine Civil Liberties Union
· Jason Tankel – Eastern Maine Healthcare Systems (by phone)
· Kristian Terison – OSC / HIT


I. Introductions & Attendance
II. Guidance from LD 18181 Workgroup
A. At last LWG meeting, some members requested guidance from LD 1818 on role of LWG which was done via email from Dawn to LD 1818 co-chairs Josh Cutler & Colin McHugh.  Josh Cutler emailed back and LD 1818 group confirmed role of LWG in terms of PHI & reporting is -- focus on laws & rules, avoid getting into prescriptive / policy recommendations
i. Paul G – task could be simplified with less speculation, more legal analysis. 
ii. Tom B. mentioned he had received questions from Jim L. that included PHIs and ACOs – Tom indicated that could raise antitrust issues; 
iii. Paul and Tom said that Patrick Miller from Mass.  gave great presentation to LD 1818 group and would be good to get his slides for the LWG; 
iv. Paul also mentioned it is politically complicated to obtain access to any gov’t data; took 3 years to get CMS to share data with MHDO.
v. Tom B – LWG could generate hypotheticals if we have no more specific questions from LD 1818 work group; better to maybe sit down 1-to-1 with co-chairs of LD 1818
vi. Dawn – It is more likely that LD 1818 want us to provide an overview at some level; we need to report back by the end of July so need to focus on what we can provide, even if hypotheticals-- 
a) Look at new PHI chart; what are facts, what is current law now?
b) If you want to be able to exchange for TPO, this is current law
c) MHDO differs from other entities; different laws apply
vii. Dev – be mindful of context; where & when PHI is useful?
a) Why would you need PHI for one effort and not another?
b) Treatment/clinical group/etc. – utility of PHI is obvious; need of PHI for policy-setting, probably not useful
c) LWG primary driver is how to improve performance of data systems
d) Why is PHI the point of this discussion?
e) What is break-point between policy/research and treatment?
f) New chart of PHI sharing laws is helpful
g) Add new use: fundraising
viii.  Jason – federal requirements are missing
a) Marketing, fundraising, research
b) Be wary of HIPAA
c) Chart should present what can be shared under HIPAA in the state of Maine
ix. Steve – Maine Law talks about DISCLOSURE, not USE of PHI
a) Use of patient PHI for fundraising is OK under Maine law and HIPAA
b) If you have a separate philanthropic organization/corporation, then it’s not a USE it’s a DISCLOSURE under Maine Law (1711-C(1)(B))
c) Still permissible under HIPAA if certain conditions are met
x.  Andy – HIPAA – demographic info & dates of service can be used by treatment provider on its own behalf
· B.  AGREED:
· LWG will provide overview of factual & legal information to LD 1818 group
· Goal is to give a baseline on current laws – federal or state? Allowed or not?
· Reporting mechanisms:
· To LD 1818 for PHI sharing laws
· To HITSC steering committee for “what is SDHIE?”
· Question:  Who makes up HITSC? Includes legislators, HIN, rural health, CDC, OIT, MaineCare, OSC, providers, Beacon, community colleges
· Framework is from 2009 / OSC
· Advises OSC
· Appears there is a vacancy for the consumer rep.  Dawn will follow up on that. 
III. Revisions to the chart of PHI sharing laws
a. Logistical/organizational revisions
i. New Chart should reflect federal & state division of laws/rules
ii. New Chart needs “use” of fundraising for hospitals (was a common practice)
iii. Emphasize “direct” “treatment” relationship w/ patient necessary for PHI sharing under HIPAA
1. Dev - Payment & Operations stem from treatment
iv. Get rid of “calculating insurance premium” field in next revision
1. Reflects a subset of commercial/marketing use
v. Add a “marketing” row, taking over commercial sale and calculating insurance premiums
vi. Don’t bother including medical emergency exception; there are always treatment emergency exceptions
vii. Create two substance abuse categories:
1. Part 2 covered (fed. Programs)
2. Not covered (private provider)
a. BUT: even if not covered but have Part 2 info from covered, part 2 applies!
b. Legal revisions
i. Generally
1. Marketing use of PHI can only be done with patient consent
2. Use of patient PHI for fundraising is OK under Maine law and HIPAA
a. If you have a separate philanthropic organization/corp, then it’s not a USE it’s a DISCLOSURE under Maine Law (1711-C(1)(B))
i. Still permissible under HIPAA if certain conditions are met
ii. Andy – HIPAA – demographic info & dates of service can be used by treatment provider on its own behalf
ii. Substance Abuse
1. Substance abuse needs an exception or patient consent, FEDERAL restriction
2. Substance abuse laws only apply to substance abuse PROGRAMS
a. Doesn’t apply to all healthcare providers – must receive federal funds for substance abuse programs
b. Individual programs can become substance abuse programs without even knowing it
i. Subscribing suboxone, receive Medicare funds, etc.
iii. HIV
1. No federal law aside from HIPAA
2. Can disclose to RESEARCHERS; researchers can’t disclose ID’d info.
iv. Behavioral Health
1. Two categories, subject to completely different privacy rules:
a. Mental health maintained by licensed mental health agencies (1207)
i. T/P/O –  disclosure outside of facility generally requires patient consent (exceptions: see 1207 list & Maine rights of recipients list)
ii. Section XI of rules or rights of recipients of mental health
iii. Inpatient services – doesn’t cover all MaineCare providers (e.g. social workers, etc.)
b. Behavioral Health Information related to services provided by licensed psychologists, etc  (1711-C(1)(b))
i. Psychologist, social workers, etc.
ii. General rule: can’t be shared outside of practice w/out patient consent for TREATMENT
1. Can be shared for PAYMENT w/out consent 1711-C (6)(A)(2)
2. Can be shared for OPERATIONS
c. MHDO – claims & clinical is not a good dividing point for MHDO data
i. FOUR CATEGORIES of MHDO data:
1. Eligibility, medical, dental, pharmacy
a. Most is administrative
b. Do get inpatient & outpatient from hospitals
ii. General MHDO rule:
1. MHDO doesn’t categorize data by PHI privacy categories (HIV, Substance Abuse, etc.)
2. MHDO can’t release identified info except for the purpose of PUBLIC HEALTH RESEARCH -- BY STATUTE
a. Don’t need patient consent to release for public health research
b. Information must be returned or destroyed at the end of the research
iii. MHDO gets data from hospitals, payors, and CMS
1. MHDO has signed agreements with CMS about subsequent disclosure
a. Even if STATE allowed disclosure, CMS would have to approve Medicare, Medicaid disclosure
b. CMS data goes to ME DHHS (office of MaineCare services), THEN to MHDO
IV. Defining a State-Designated Health Information Exchange (SDHIE)
a. Where does current operating definition come from?
i. Paul G. – Grants are restricted to HIN; Dev – HIN is “sole subsidiary”
ii. Only other power designating HIN is executive order that DOESN’T define SDHIE
b. Dev – What was the original ONC definition of SDHIE?
i. Dawn – Define role & mission & oversight of HIN rather than details 
1. E.g. necessary certification, etc.
c. Dev – Do we want to limit SDHIE to one entity?
d. Dawn – Do we need a MANDATORY piece of the SDHIE?
i. For value-based & actuarial data?
ii. Dev & Shaun – use carrots, not sticks
1. Shaun – MHDO/APCD data is not always timely/true; reporting is mandatory & providers have to bear the cost
iii. Dev – Educate patients about the role & value of an SDHIE
1. “Can the government see my data?”
V. For next time:
a. See what data comes from LD 1818 “voice of the customer” input template
b. Turn to questions 1 & 2
c. Further discussion on defining an SDHIE
i. If HIN, how can we make it sustainable & keep it voluntary?
1. Not sustainable == won’t be used
2. Will current model continue to work 3 years down the road?
ii. Shaun – can give brief presentation of how HIN is funded?
