Legal Work Group (LWG)
May 29, 2012 Meeting Minutes
In attendance:
	· Shaun Alfreds – HealthInfoNet
· Tom Bradley – Attorney General’s Office
· Dev Culver – HealthInfoNet (by phone)
· Lynn Duby – Crisis & Counseling Centers
· Dawn Gallagher – OSC / HIT
· Paul Gavreau –Attorney General’s Office
· Anne Head – Department of Professional & Financial Regulation (PFR)

	· Steve Johnson – (by phone)
· Dr. Paul Klainer – Knox County Health Clinic
· Alysia Melnick – Maine Civil Liberties Union
· Jason Tankel – Eastern Maine Healthcare Systems (by phone)
· Kristian Terison – OSC / HIT


I. Introductions & Attendance
II. Review of 05/11/2012 meeting (Dawn)
III. Increasing Access to protected health information (PHI)
a. First, why do we want to increase access? (Paul K.)
b. Statutory barriers…
i. To interstate transfer of PHI: states have varied, idiosyncratic PHI laws (Paul G.)
1. Sandy Parker may have privacy law survey info (Paul G.)
a. Action: Kristian will ask Sandy for the survey.
c. Primary & Secondary uses of PHI
i. HealthInfoNet (HIN) uses are constrained by participant agreements (Shaun)
ii. HIPAA refers only to identifyable PHI; de-identified health information may be transferred under HIPAA
1. What does it mean for information to be de-identified? With enough other data, isn’t it possible to deduce who certain medical information applies to? (Alysia)
a. HIPAA allows for de-identification of PHI by redacting 25 specific elements (Paul G.)
b. Can’t control the universe of data, must focus on controlling data that is in our possession (Shaun)
iii. HIN is currently working with the Maine Health Data Organization (MHDO) to obtain MHDO data and couple it with HIN’s patient identifiers (Shaun)
1. HIN is having difficulty getting identified info from MHDO.
2. Constraints on release of MHDO data are only state laws (Paul G.)
3. What would need to be changed for HIN access to MHDO data? (Dawn)
a. Law and APA rules (Paul G.)
iv. Can PHI be sold? (Dawn)
1. No – 22 M.R.S.A. 1711-C prohibits sale of PHI (Steve, Paul G.)
a. Prohibition doesn’t apply to de-identified health data
IV. Review of other states’ HIE plans (Kristian)
a. See LWG website for summary of other states’ HIEs
b. Indiana has innovative HIEs, including exchange of behavioral health info (Shaun)
i. Action: Kristian will follow up with more research into Indiana’s HIEs
ii. Medicaid EHR portal may have useful data (Shaun); Action: Kristian will follow up
V. Availability of identifiable v. de-identified health information
a. Does MHDO All-Payor Claims Database (APCD) contain identifiable information? (Dawn)
i. Yes (Paul G.)
1. HIPAA doesn’t apply for data released to MHDO because MHDO is a Public Health Agency
2. HIPAA does apply for identifiable health data released by MHDO
3. Also, medicare/Tricare/medicaide state law & regulations might apply to release of identifiable MHDO health data.
b. Are there restrictions on the release of de-identified, aggregated MHDO data? (Dawn)
i. No problem under HIPAA (Paul G.)
ii. What determines “de-identified” for MHDO? (Alysia)
1. APA Substantive rulemaking
iii. Focus of LD 1818 workgroup is to loosen restrictions on the use of identifyable MHDO data. (Paul G.)
c. Can HIN de-identified health data be released? (Dawn)
i. No problem under HIPAA (Shaun & Paul G.)
ii. However, currently prohibited by HIN participant agreements (Shaun)
d. What identifiable information does HIN currently release? (Dawn)
i. HIN only releases data to participants and only for treatment purposes (Shaun)
1. Bangor Beacon community is an exception, but there all participating patients and organizations have consented to releases.
VI. Availability of Substance Abuse Information
a. What needs to happen to make substance abuse information available? (Dawn)
i. HIN is currently working with the Substance Abuse and Mental Health Services Administration (SAMHSA) and a few other states to develop a special “master consent form” for Health Information Exchanges (HIEs) that would allow HIEs to release substance abuse data to other providers without needing written patient consent for each release transaction. (Shaun)
1. Does this apply to State Designated HIEs (SDHIEs) only?
a. 42 C.F.R. Part 2 is very rigid and technical (Lynn & Paul G.)
b. What are the barriers to access for behavioral health information? (Dawn)
i. Check with Kathy Grierson for identified behavioral health info (Paul G.)
ii. Streamline behavioral & mental health info protection statutes (Steve)
1. 34-B M.R.S.A §1207; 22 M.R.S.A. § 1711-C; 
c. What are barriers to release of HIV information? (Dawn)
i. 5 M.R.S.A. §§ 19203, 19203-D (Steve)
ii. Check with HIV Advisory Committee, too (Paul G.)
VII. What Uses do Stakeholders Want for PHI (beyond treatment uses)? (Dawn)
a. Operations (HIPAA already allows disclosure for Treatment, Payment and Health Care Operations (TPO))
b. Research & Academic (Paul K.)
i. Ties in with Public Health uses
ii. Is identified PHI more useful than de-identified health info? (Steve)
1. De-identified is fine as long as anonymous patients can be associated with all of their different healthcare data
iii. HIN is trying to collect identifiable MHDO data
c. Negotiating insurance premiums? (Dawn)
i. Gramm–Leach–Bliley Act and M.R.S.A. title 5 contain language prohibiting insurers from denying coverage based on certain health information (Paul G.)
ii. HIPAA defines “payment” broadly; may already be possible to disclose under HIPAA (Steve)
iii. Employers can already get insurance quotes that reference employee health conditions (Lynn)
VIII. For Next Time
a. Next meeting is tentatively scheduled for JUNE 12, 1PM-3PM
Call in: 1-800-211-0633
Participant code: 927892
b. Agenda
i. [bookmark: _GoBack]Evaluate the difficulty of changing applicable laws/rules to allow the release of certain specific types of PHI
