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Minutes of the August 23, 2006 Meeting of the
Commuission on Governmental Ethics and Election Practices
Held in the Commission’s Meeting Room,

PUC Building, 242 State Street, Augusta, Maine
Present: Chair Jean Ginn Marvin; Hon. Vinton E. Cassidy; Hon. Andrew Ketterer; Hon. A.
Mavourneen Thompson. Staff: Executive Director Jonathan Wayne; Phyllis Gardiner, Counsel.

At 9:12 A M., Chair Ginn Marvin convened the meeting. The Commission considered the

following items:

Agenda Item #1 — Ratification of Minutes of the July 19, 2006 Meeting and Public

Workshop on 1Legislative Communications

Mr. Ketterer moved, Ms, Thompson seconded, and the Commission voted unanimously (4—0) to

ratify the mnutes of the July 19 meeting,

Agenda Item #2 — Request to Investigate Possible Seed Money Violation by Barbara E.

Merrill

Mr. Wayne said that the Commission staff received a request for investigation from John
Michael. Mr. Wayne said that Mr. Michael was not present, though representatives from the
Merrill campaign were and possibly others who may wish to comment. Mr. Wayne said that Mr.
Michael’s complaint alleged that Jim Webster and Dick Dyer were paid with Maine Clean
Election Act funds for work done in the qualifying period, although this work could only be paid
for with seed money. Mr. Wayne said that a 2005 amendment to the statute clarified that the
campaign could have obligated more than it raised in seed money as long the value of the goods
and services received within the qualifying period did not exceed the am.ounti paid to a vendor.
In this case the campaign had already received serviees from Mr. Webster and Mr. Dyer during

the qualifying period. Mr. Wayne said that Mr. Michael argued that he could have qualified for
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public financing if he had the ability to pay for work done during the qualifying peniod with
MCEA funds. Mr. Wayne said that the Merrill campaign responded that Mr. Webster and M.
Dyer were volunteers who did not expect to be paid. Mr. Wayne said that the Merrill campaign
considered the payment to be advances for future work to be done in the general election. Mr.
‘Wayne said that he received swom affidavits from Phil Merrill, Mr. Dyer; and Mr. Webster the
previous day. Mr. Wayne said that the staff recommendation was that the issue was not a seed

money violation if the expenditure was not considered to be a payment for a pricr obligation.

Ms. Thompson asked if Barbara Merrill’s 42-day post-primary report had undergone a routine
review by Commission staff. Mr. Wayne said that Jobn Michael filed his complaint two days
after the report was filed, so the stafi had not yet reviewed the report at that time. Ms. Thompson
asked what the procedure would have been if John Michael had not filed a complaint. Mr.
Wayne said that the staff would probably notice the expenditure in question, although new staff
members may not have been aware of past issues involving obligations during the qualifying
pericd. Ms. Thompson said that she was not criticizing the staff, but wished to determine what
its course of action may have been. Mr. Wayne said that the staff would have called the
candidate to obtain an explanation and then bring the matter before the Commission if there

appeared to be a violation.

Phil Metrill introduced himseif as the deputy treasurer for Barbara Merrill’s campaign. Mr.'
Merrill said that the treasurer was not available when the 42-day post-primary report had to be
filed, so he was responsible for filing the report. Mr. Merrill said that he did not dispute the Jaw
and was careful not to violate it. Mr. Merrill said that he told his campaign workers that he
couldn’t obligate payment for their work during the qualifying period. Mr. Merrill said that he
postponed discussions with a vendor until after the campaign had qualified for public financing
for that reason. Mr, Merrill said that the campaign did not wish to raise a large amount of seed
money in keeping with the candidate’s views an the Maine Clean Election Act and limiting the
impact of private contributions in her campaign. Mr. Merriil said that many campaigns pay
workers to collect $5 qualifying contributions, but the Merrill campaig offered no incentives for
the volunteers who collected its contributions. Mr. Merrill said that after the qualifying period,

he offered to provide money up front to Mr. Webster in recognition that Mr. Webster was behind
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at his regular job due to working for the campaign. Mr. Merrill said that he was not obligated to
pay Mr. Webster up front. Mr. Merrill said that the campaign begap paying Mr. Webster at $500
a week and increased the payment to $650 a week. Mr. Mem] said that Mr. Dyer’s usual hourly
fee was above what the campaign could afford and he had performed pro bono work for the |
campargn during the qualifying period. Mr. Merrill said that the campaign offered to give Mr.
Dwer half of hus total payment up front and renegotiate if the campaign received more than
$400,000 in Clean Election funds. Mr. Merrill said that before the report was filed, he went over
the numbers with Mr. Webster but not the specific wording of the remarks. Mr. Mert{ll said that
it was not unusual for a payment amount to reflect paét work by a campaign staff member
without the campaign having an obligation to do so. Mr. Merrill said that Barbara Merrill
noticed the remark a day after the report was due. Mr. Merrill said that the campaign would have
amended the report and offered an explanation to Commission staff if Mr. Michael had not

already sent his complaint.

Ms. Thompson asked what Mr. Merrill would have chosen to include under “remark” on the
report. Mr. Merrill said that the expenditure should have been listed as an advance on pay. Mr.
Merrill said he might also have included a note that the advance was for financial reasons and
because both recipients were in need of the money up front. Mr. Mernll said that such practices
were not unhusual for campaigns, since they sometimes run out of money to pay workers late in

the election cycle.

Ms. Thompson said that Mr. Merrill stated in his affidavit that there was no formal agreement to
pay Mr. Dyer and Mr. Webster, but that the advances were given because of volunteer work
done in the qualifying period. Mr. Merrill said that the payments did not result from an

obligation.

Mr. Cassidy asked if Mr. Merrill thought the comments made on the report were unusual. Mr.
Metrill said that they did raise legitimate questions. Mr. Merrill said that the comments

incorrectly described the payments. Mr. Merrill said that Mr. Webster wrote the comments but

later regretted it.
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Mr. Ketterer asked if Mr. Merrill brought any witnesses to provide additional testimony. Mr.
Merrill said that Mr. Dyer and Mr. Webster were present, as well as his attorney, Peter Roy. Mr.
Ketterer said it would be helpful to have them present even though they already submmitted
affidavits.

Ms. Thompson asked who actually wrote the remarks for the expenditures in question. Mr.
Merrill replied that he did not get a chance to view the report before it was submitted and it was

Mr. Webstcr who actually filled it out.

Ms. Ginn Marvin said that the remarks on the report were clear and that “reimbursement for
work done™ was not an ambiguous phrase. Ms. Ginn Marvin said that since the campaign
submntted the report early, it had extra time to review the report before filing it. Ms. Ginn
Marvin said that there seemeéd to be-an agreement that the workers would be paid afier the
qualifying period. Mr. Merriil said that the campaign had set its own carly deadline to submit
the report. Mr. Merrill said that he gave the advance to Mr. Webster due to him being behind at
his regular job at Webster Heating. Mr. Merrill said that it was understandable that Mr. Webster

included that remark on the report.

Jim Webster said that he started volunteering for the campaign shortly after Bérbara Merrill
decided to run. Mx. Webster said that he had known the farily for some time. Mr. Webster said
that he took 2 days off per week from his regular job in order to collect qualifying contributions.
Mr. Webster said that he had no expectation that he would be paid or hired for his work. Mr.
Webster said that his wife wanted him to be made whole for the wages he lost from working on
the campaign and so he negotiated an advanced payment after the qualifying peried. Mr.

- Webster said that he recognized after he filed the report that “reimbursement” may have been the

wrong term for the payment.

Mr. Ketterer asked what Mr. Webster did as a volunteer for the Merrill campaign. Mr. Webster
said that he coordinated phone calls, collected signatures and qualifying contributions, and
attended town meetings to circulate nominating petitions. Mr. Webster said that it was more

difficult to get qualifying contributions than signatures on the nominating petitions.
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Mr. Ketterer asked why Mr. Webster took time off from work instead of working for the
campaign on the weekends. Mr. Webster said that he worked for the campaign on the weekends

in addition to the 2 days each week.

Mr. Ketterer said that Mr. Webster’s coroment about receiving payment to be made whole for the
money lost from his regular job during the qualifying period sounded like an obligation. Mr.
Webster said that there were other volunteers duting the qualifying period who were not hired by
the campaign or compensated for their time. Mr. Webster said that the advance payment helped

him with his family’s financial situation.

Ms. Thompson asked if the law prevented campaigns from hiring volunteers after the qualifying
period. Ms. Gardiner replied that it did not. Ms. Thompson said that it fallowed that the law did
not prevent a campaign from considering paying a volunteer after the qualifying period with

public funding,

Ms. Gardiner said that the Commssion must gauge the eredibility of the witnesses and their
explanations. Ms. Gardiner said that the Commussion should consider whether there was an
understanding between the campaign and its workers that they would be paid for work during thé
qualifying period. Ms. Gardiner said it was a factual matter as to whether an obligation arose.
Ms. Gardiner said that there was no staff recommendation because the Commission had not

heard from the witnesses.

M. Cassidy said that the issue was not whether the law should be changed. Mr. Cassidy said
that if the wording of the remarks was correct, there was a violation of the law. Mr. Cassidy said
that the issite was a question of why the remarks were there and worded as they were. Mr.
Webster said that the wording of the remarks was his mistake and that he should have asked the

Commission staff for advice prior to filing the report.
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Mr. Ketterer said that the expenditures could have been rermbursements and that the
Commission assumes that what campaigns report is accurate information. Mr. Webster said that

he did not assume that the payments were reimbursements.

Alison Smith said that she was speaking on behalf of Maine Citizens for Clean Elections. Ms.
Smith said that it was important for candidates to comply with seed money rules and to file
accurate reports. Ms. Smith said that the law allows for gubernatorial candidates to raise up to
350,000 in seed money, in recognition of the fact that qualifving for public financing requires
significant resources. Ms. Smith said that it would set a bad precedent if the Commission
allowed for obligations during the qualifying period to be paid with public funds. Ms. Smith said
that even without an obligation, campaigns should not be able to use public funds for expenses
that were incurred during the qualifying period. Ms. Smith said that if there was not enough seed
money to pay for workers, they should not have been patd. Ms. Smith said that since he was

filing reports, Mr. Webster should have known what the payments were for.

Dick Dyer of Dyer Associates said that he never intended to work for a political candidate since
there was a history in public relations of not getting paid for work done for political campaigns.
Mr. Dyecr said that he primarily assisted the Merrill campaign with signature-gathering during the
qualifying period and less as a public relations consultant. Mr. Dyer said that there was no
obligation on the part of the campaign to hire him, but that his work during the qualifying period

warranted a consideration of hiring him once the campaign received Clean Election funds.

Mr. Wayne asked Mr. Dyer how much he was going to be paid for his work for the general
election. Mr. Dyer said it was around $16,600 total, $2,000 a momnth, with the option to

renegotiate if more Clean Election funds were received.

Ms. (Gardiner asked when Mr. Dyer first discussed being hired by the Merrill campaign, Mr.
Dyer said that he had hoped during the qualifyiﬁg period that he would be hired, and the
discussions began as soon as the Clean Election funds were first available. Ms. Gardiner asked
when Mr. Dyer reached a definitive agreement with the campaign. Mr. Dyer said that they

reached an agreement the day before he was first paid.
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Ms. Ginn Marvin asked what he did working for Dyer Associates. Mr. Dyer said that Dyer
Associates was a full service public relations and marketing firm that basically consisted of
himself and a part-time employee. Mr. Dyer said that he did research and evaluation on public

relations campaigns.

Ms. Ginn Marvin asked if Mr. Dyer was working full time on the Merrill campaigﬁ. Mr. Dyer
said that the Merrill campaign was one of several clients. Mr. Dyer said that he was spending at

least 40 hours on the Merrill campaign.

Ms. Thompson asked Mr. Dyer how he responded to the remark on the finance report that he was
paid for “consultations during the §5 contributions phase.” Mr. Dyer said that the remark was
maccurate, as he was also involved in the signature gathering campaign and there was never an
obligation to hire him. Mr. Dyer said that he was frustrated that the Merrill campaign took so
long to reach a decision on when to hire him and for how much. Mr. Diyer said that although he
wanted to be hired for the general election, there was no agreement or expectation that he would

be.

Mr. Cassidy asked how much seed money was raised by the Merrill campaigﬁ. Mr. Wayne said
that the campaign raised $6,255 and spent all of it before being certified to receive Clean
Election funds. Mr. Wayne said that the campaign could have raised up to $50,000 in seed

money.

Ms. Ginn Marvin asked for copies of the report 50 that the Commission members could see who

contributed seed money.

Ms. Gardiner said that the Commission needs to determine as a factual matter whether an
obligation was incurred during the qualifying period or whether the payment was a
reimbursement as opposed to a payment in recognition of the volunteer work done during the

qualifying pertod. Ms. Gardiner said that recognition diffors from reimbursement. Ms. Gardiner
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said that the law does not sanction use of Clean Election funds to pay for work done during the

qualifying period.

Mr. Wayne said that it was a difficult decision due to the lack of an adequate explanation for
why the remarks were entered incorrectly on the report. Mr. Wayne said that the swom
affidavits explained that the payments were advances for work to be done for the general

election. Mr. Wayne said that it was hard to discount the accuracy of those affidavits.

Ms. Thompson asked what the Commission staff’s response would have been if they had
discovered the remarks before Mr. Michael’s complaint was filed. Mr. Wayne said that the staff
would call the Metrill campaign and ask for an explanation. Mr. Wayne said that if the staff
concluded that there was a seed money violation, it would be placed on the agenda of the next

Commission meeting.

Mr. Ketterer said that the expenditures appeared to be payments for services provided during the
qualifying period. Mr. Ketterer said that if the remarks were a mistake, they should have been
reviewed by someone else in the campaign. Mr. Ketterer said that if the remarks were not a
mistake, then there was a seed money violation. Mr. Ketterer said that payment up front doss not
m itself indicate a reimbursement. Mr. Ketterer said that people may volunteer for a campﬁi,g]
with the expectation of being hired later. Mr, Ketterer said that sorne weight must be given to

the sworn affidawvits.

Mr. Cassidy said that changing the remarks would not be a minor amendment to the report that

would resolve the issue.
Ms. Thompson asked for clarification on the legal weight of the sworn affidavits.

Mr. Ketterer said that the affidavit is equivalent to sworn testimony and so carries more weight

than a simple letter. Mr. Ketterer said that Phil Merrill was a member of the Maine Bar and was

familiar with the legal importance of the affidavits,
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Mr. Cassidy asked how someone looking at the finance reports would know what the
reimbursements were for, Mr. Wayne said that the staff prefers that campaigns list the original

pavee, but often they only include the person being reimbursed.

Ms. Thompson asked when the Mermili campaign was certified to receive Clean Election funds.
Mr. Wayne said that they were certified on June 9, so any expenditures after that date were paid
with Clean Election funds.

Ms. Thompson said that the law did not prohibit the campaign from hiring somcone who

volunteered during the qualifying period.
Mr. Cassidy said that he thought that the seed m.oney violation was serious.
Mr. Ketterer asked Mr. Cassidy if his opinion changed due to the testimony heard at the meeting.

Mr. Cassidy said that the comments made the payment seem like a reimbursement rather than

recognition of past work.

Ms. Ginn Marvin moved, and Mr. Cassidy seconded, that the Commission find the Merrill
campaign in viclation of seed money restrictions. Ms. Ginn Marvin said that comments from
Mr. Dyer and Mr. Webster made it seem like they wished fo be paid back for work done during
the qualifying period. Mr. Cassidy said that he agreed. |

Ms. Gardiner asked if Ms. Ginn Marvin’s motion would find the campaign in violation for both
expenditures. Ms. Ginn Marvin said yes and that the campaign had an extra day to discuss the
report before filing it. Ms. Ginn Marvin said that the Commission staff did not receive the

affidavits until the day before the meeting.

Mr. Cassidy said that when the campaign realized immediately after filing the report that a

mistake had been made, no onc amended the report or asked the Commission staff for guidance.
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Ms. Thompson said according to his affidavit, Mr. Webster was not careful in filling out the
finance report. Ms. Thompson said that mistakes may be made and the treasurer was not

~experienced. Ms. Thompson said that she believed the affidavits.

Mr. Ketterer said that it was not necessary to believe everything in the affidavits. Mr. Ketterer

said that the spoken testimony should also be considered, even though it was not sworn.

Ms. Ginn Marvin said that she had not heard of campaigns paying their workers up front. Mr,

Ketterer said that many consultants require payment up front.

Mr. Ketterer said that it was troubling that the campaign did not immediately try to remedy the

sitnation if they realized its severity.

Mr. Cassidy asked why Mr. Webster was paid up front if he was foends with the family rather
than a consultant. Mr. Ketterer said it could have been due to personal financial circumstances

or because the campaign was afraid it wouldn’t have any money left to pay him later on.

Ms. Ginn Marvin said that the accuracy of finance reports was important. Ms. Ginn Marvin said
that fairness was difficult when the Commission had to judge the intent of a report’s contents.
Ms. Ginn Marvin said that both Barbara and Phil Merrill were attorneys and could have received

advice from the Commission staff if they had questions about the language on the report.

Mr. Cassidy asked if the Commission staff gave adequate notice of the requirements relating to
obligating money during the qualifying period. Mr. Wayne said that a merno was sent to all

gubernatorial candidates and the information was also included in the Capdidate’s Guide.

The Commission voted 3-1 to find the Mertill campaign in violation of seed money restrictions.
Mr. Cassidy, Ms. Ginn Marvin, Mr. Ketterer voted for the motion; Ms. Thompson voted against
the motion.

-10-
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Mr. Merrill said that the law was clear and that the campaign was informed of the seed money
restrictions by Commission staff. Mr. Merrill said that the evidence suggested that the campaign
did not qualify for public funding based on the promise of future money to its wgrkers, as Mr.
Michael alleged. Mr. Merrill said that morc seed money would not have aided the campaign in
becorning certified. Mr. Merrill said that Barbara Merrill made a deliberate decision not to raise
large amounts of seed money and pay campaign staff. Mr. Memill said that tistakes were made

in filling out the report.

Ms. Ginn Marvin asked Mr. Merrill what .h e thought should be the remedy for the violation. Mr.
Merrill proposed a $1,000 fine, but said that he found it difficult to come up with a penalty

amount since he did not agree with the Commission’s determination.

Ms. Ginn Marvin asked for the range of options available to the Commission. Mr. Wayne said
that the Commission could disqualify Barbara Merrill from public funding or assess a civil
penalty. Mr. Wayne said that any civil penalty could not be paid with Clean Election funds. Mr.
Wayne said that the Merrill campaign could possibly collect contributions to pay the penalty, but
this was questionable under the law. Mr. Wayne said that a disqualification from public funding
was not something mentioned in the statute, but adherence to the seed money restrictions are a
requiremnent for certification. Mr. Wayne said that the Mermll campaign did collcct more than
the minimum of 2,500 qualifying contributions needed for certification. Mr. Wayne said that the
Merrill campaign was the most organized gubematorial campaign in regﬁrd to the certification
process. Mr. Wayne said that the error may have been based on a misunderstanding of the law.
Mr. Wayne said that it was unclear what wmﬂd be done with the Clean Election finds that have

already been spent if the campaign was disqualified from public funding.

Mr. Ketterer asked about the range of penalty amounts. Mr. Wayne replied that the campaign
could be fined up to $10,000 per vielation.

Ms. Gardiner said that the Commission did not have to disqualify the Mermill campaign after
finding it in violation, although that was within its discretion. Ms. Gardiner said that, based on

+ the Commission’s discussion on the motion, it appeared that the Commission did not find that

-11 -
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the c:ampaign had incurred an obligation during the qualifying period. Ms. Gardiner said that if
there was no obligation at the time of certification, the Commission could find that the campaign
was not in violation of the seed money requirements at the time of certification. Ms. Gardiner
said that a penalty of between $0 and $10,000 could be assessed per violation or the campaign
could be disqualified, requiring the return of Clean Election funds. Ms. Gardiner said that the
Commission could also require the campaign fo return the amount of spent public funds in

addition to the unspent funds.
Mr. Cassidy smd that the Commission should consider each violation sepaxately.

Ms. Ginn Marvin said that the violation occurred after certification. Ms. Ginn Marvin said that
the Merrill campaign met the requirements for certification otherwise. Ms. Ginn Marvin

recommended a civil penalty.
Mr. Ketterer said that decertification would be an unfair penalty.

Ms. Thompson said that decertification should not be considered, even though it was an option to
the Commussion. Ms. Thompson said that she had no advice on a penalty amount. Ms.
Thompson cited the examples of Peter Cianchette receiving a penalty of $12,000 and Edward
Dugay receiving a penalty of 54,000, |

Ms. Gardiner said that the penalty toward Edward Dugay was for a late filing. Mr. Cassidy said
that there was more involved in that case than just a late filing. Ms. Gardiner said that the Peter

Cianchette penalty was based on the amounts that were unreported by the campaign.
Mr. Cassidy moved, Mr. Kctterer seconded, and the Commission voted 3-1 to fine Barbara

Merrill 85,000 for each of the two seed money violations. Mr, Cassidy, Ms. Ginn Marvin, and

Mr. Kettcrer voted for the motion. Ms. Thompson voted against the motion.

_12-
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Agenda Item #3 — Reguest to Investigate Merrill-Woodcock Qualifying Contributions

Mr. Wayne said that Benjamin Dudley, on behalf of the Maine Democratic State Committee,
filed a complaint concerning Barbara Merrill and Chandler Woodcock exchanging $5 qualifying
contributions. Mr. Wayne s'aid that Mr. Dudley argued that this exchange violated the Maine
Clean Election Act, which forbids the exchange of anything of value for a qualifying
contribution. Mr. Wayne said that the Woodcock and Merrill cétmpaigns said that they had
adjacent booths at a sportsman’s show in March. Mr. Wayne said that the two candidates said
that they gave each other qualifying contributions as a token of good will. Mr. Wayne said that
Rep. Merrill stated in her letter that this exchange was within the spitit of the Maine Clean
Election Act. Mr. Wayne said that the Woodcock campaign added that the exchange was an act
of generosity in recognition of the difficulty in collecting qualifying contributions. Mr. Wayne
said that the staff recommended that the exchange was not prohibited and the Commission

gshould take no action.

Mike Mahoney introduced himself as an attorney with Preti Flaherty on behalf of the Maine

State Democratic Committee. Mr. Maboney said that a qualifying contribution was something of
value since it aided the candidate in becoming certified for public funding. Mr. Mahoney said
that the definition of a qualifying contribution in the statute stated that it wﬁs “in support of the
candidate.” Mr. Mahoney said that the state party’s opinion was that the qualifying contributions
were made to support a candidate’s election, not just his or her candidacy. Mr. Mahoney said
that if Merrill and Woodcock were not giving contributions in support of each other’s clections,
why else would they exchange contributions? Mr. Mahoney said that the definition of qualifying

contribution was an ambiguity in the law.

Dan Billings, attorney for the Woodcock for Governor campaign, said that Sen. Woodeock
qualified for public funding in April and Rep. Merrill qualified in June. Mr. Billings said that the
Democrats did not raise the issue until later, indicating that the complaint was politically

motivated. Mr. Billings said that people gave quatifying contributions to qualify candidates for

public funding, not to support that candidate’s election.

-13-
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Mr. Ketterer moved, Ms. Thompson secondéd, and the Commission voted unanimously (4-0) to
adopt the staff recommendation and takc no action. Mr. Ketterer said that there were many
reasons to give a qualifying contribution other than to support the candidate’s election. Mr.

Ketterer said that there was no apparent violation in the exchange of qualifying contributions.

Awvenda Item #4 — Request to Investizate Alleged Push Poll/Maine Democratic Party

Mr. Wayne said that Barbara MerriHl filed 2 request for an investigation into a telephone survey
that was conducted by a Boston firm on behalf of the Maine State Democratic Party. Mr. Wayne
said that Rep. Merrill was contacted by a Brunswick resident, who was bothered by the questions
in the survey. Mr. Wayne said that Rep. Merrill found the questions to be negative, so she filed a
request for the Commission to determine whether the survey was a push poll. Mr. Wayne said
that push polls were defined under the law but were not forbidden. Mr. Wayne said that push
polls were surveys that were not intended to gather information from the respondents, but to
influence the respondent’s vote. Mr. Wayne said that the Mainc Democratic Party responded to
tus request for information by providing a portion of the questions asked in the survey. Mr.
Wayne said that based on this information, he was confident that the survey was not a push poll.
Mr. Wayne said that at Jeast three of the five required elements defining a-push poll were not
present in the survey. Mr. Wayne said that he received the wording of 12 out of the 63 questions
in the survey, tabulated responses from three of the questions, and an affidavit signed by the

~ president of the polting firm. Mr. Wayne said that one of the required elements defining a push
poll was that the poll did not tabulate results. Mr. Wayne said that another element was that push
polls did not make demographic inquiries of the respondents. Mr. Wayne said that one of the
respondents he interviewed told him that the polling agency asked questions about age and
income. Mr. Wayne said that in order to be a push poll, the survey must select respondents
based on demographic information. Mr. Wayne said that the sworn affidavit indicated that
respondents were randomly selected from likely voters. Mr. Wayne said that based on the

evidence, the survey was not a push poll and no further action needed to be taken.

Mr. Cassidy asked why Mr. Wayne only reecived 12 of the 63 questions. Mr. Wayne said that

the party may not have wanted to reveal its strategic decisions about future advertisin g. Mr.

-14 -
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Wayne said that what the Commission staff received was enough to determine that the survey
was not a push poll. Mr. Cassidy asked whether any of the unknown questions could have
resulted in the survey falling within the definition of a push poll. Mr. Ketterer said that negative
and misleading questions would not necessarily have made it a push poll. Ms. Thompson said
that all five criteria had to be met in order to define the survey as a push poll, and three of those
criteria were already known not to have been met. Mr. Ketterer said that there may have been

strategic reasons for why the remaining questions were not released.

Mr. Wayne said that many people may come to the Commission complaining about political
advertisements and techniques. Mr. Wayne said that the Commission could only do what was
authorized under the statute, and it may be troublesome if the Cormmission begins evaluating the

" truth and accuracy of political speech.
Mike Mahoney said that he was available for questions and agreed with the staff analysis.
Mr. Ketterer moved, Ms. Thompsoen seconded, and the Commission voted unanimously (4-0) to
adopt the staff recommendation that the survey was not a push poll and to make no further

inquiry.

Agenda Item #5 — Proposed Penalty for Late Report/Maine Democratic Party

Mr. Wayne said that on July 26, the day after the parties filed a campaign finance report, the
Commission staff received a bomplaint from Roy Lenardson. Mr. Wayne said that Mr.
Lenardson had reviewed the report filed by the Maine Democratic Party and noticed that it did
not include an expenditure relating to a legislative update mailing on behalf of Senator Lynn
Bromley that had been paid for by the party committee.

Ms. Thompson recused herself from Item #5 due to a potential conflict of interest because she

had provided pelicy consulting services in the past to Se. Bromleyv.

-15 -



A3/15/208E 15:43 ZATZEVETVS ETHICS COMMISSION PaSE 17728

Mr. Wayne said that Commission staff sent a letter to the Maine Democratic Party stating that
the expenditure for the mailing did not appear on its report. Mr. Wayne said that Mr. Lenardson
also mentioned other literature mailed in support of Walter Ash and Janet Mills, incumbent
legislators running for reelection. Mr. Wayne said that the party’s response was that the lack of
reporting was due to an oversight and miscommunication within the party. Mr. Wayne said that
the party amended its July 25 report on Schedule E, which is used for unpaid obligations,
reporting that the party had three obligations totaling apprqximately $22.000 to Brdge
Communications in Connecticnt. Mr. Wayne said that the staff view was that the entire report
did no.t substantially comply with the disclosure requirements. Mr. Wayne said that the taw was
clear that the party had a duty to report unpaid obligations as well as expenditures. Mr. Wayne
said that more than 20% of expenditures were missing from the report, resulting in the entire
report being considered late. Mr. Wayme said that according to the formula, the maximum
preliminary penalty would have been $5,000, which is what the staff recommends. Mr. Wﬁync

said that the party committee filed a letter taking issue with how the penalty was calculated.

Mike Mahoney, on behalf of the Maine Democratic Party, said that the party was not opposing
the $5,000 penalty amount but had 1ssues with the matnix used to calculate penalties. Mr.
Mahoney said that the maximum penalty amount should be reserved for egregious violations.
Mr. Mahoney said that while the party’s error was statistically significant, it was less than
egregious. Mr. Mahoney said that the penalty matrix leaves the staff with little discretion in
determinimg penalties. Mr. Mahoney said that perhaps the Commission could take up his

suggestion at a later meeting.

Jayne Crosby Giles introduced herself as a candidate for House in district 43, Ms. Crosby Giles
said that she filed an inquiry in July over a mailing on behalf of Representative Ash in her
district. Ms. Croshy Giles said thaf she was a candidate in 2004 running against Representative
Ash. Ms. Crosby Giles said that in the final days of that campaign, the House Democratic Party
sent out a postcard mailer that was not reported within 24 hours. Ms. Cmsby Giles said that the
lack of reporting delayed her receipt of matching funds until the Friday night before the election.
Ms. Giles said that there was a $1,500 fince assessed six months after the election. Ms. Gilcs

asked that the Commission impose the full $5,000 fine. Ms. Crosby Giles said that the Maine
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Democratic Party made two mailings so far on behalf of her opponent in the general election.
Ms. Crosby Giles said that under current rules, those mailings were not considered campaign
materials since they did not contain express advocacy, so she did not receive matching funds.

Ms. Croshy Giles said that she did not have the resources to counter the mailings.

Mr. Ketterer thanked Ms. Crosby Giles for coming to the meeting and said that he felt powerless
to take any action before the 2004 election in regard to the unreported mailing. Mr. Ketterer said
that the Commission was very concerned about such conduct, particularly when it involves close

elections.

Roy Lenardson said that it was difficult to determine on whose behalf payments were made
when they are listed as lump sum expenditures or obligations. Mr. Lenardson said that it would
be useful to know which districts were affected by party expenditures. Mr. Lenardson
recommended that anyoné found in violation should be required to attend a refresher course on

filing accurate reports rather than just receiving a monciary penalty.

- Mr. Cassidy moved, Mr. Ketterer seconded, and the Commission voted unanimously (3-0) to

adopt the staff recormmendation and assess a fine of $3,000.

Ms. Ginn Marvin thanked everyone who spoke on the issue and said that the Commission would

take their suggestions under advisement.

Agenda Itemn #6 — Complaint against Maine Economic Research Institute

The Comnussion decided to take up Item #8 out of order and return to Item #6.

Agenda [tem #6 — Complaint against Maine Economic Research Institnte

Mr. Wayne said that John Hanson, who was the executive director of the Maine State Building

and Construction Trades Couneil, filed a complaint against the Maine Economic Research
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Institute (“MERI"regarding a publication called “Roll Call 2006™ that MERI distributed as a

newspaper insert in July.

John Hanson said that he was a resident of Bangor and an empldyee of the Maine State Building
and Construction Trades Council. Mr. Hanson said that the Council was not in itself a labor
union, but instead an umbrella organization representing 14 local trade unions and between
5500-6000 Maine craftspeople. Mr. Hanson said that he spoke with Commission staff several
weeks ago regarding the complaint process. Mr. Hanson said that he saw “Roll Call 2006” in the
Bangor Daily News and noticed that more than 90% of legislators from one party received above
a 50% rating, with some of them receiving a star. Mr. Hanson said the highest rating achieved
by the other party was 54%. Mr. Hanson said that the publication included references to
legnslation but no indication of how the ratings were determined. Mr. Hangon said the
publication included quotations from unidentified Maine senators and a quotation from a
Bowdoin College professor complimenting the ratings. Mr. Hanson said that he later discovered
that the publication was distributed not only in the Bangor Daily News but in major newspapers
throughout the state. Mr. Hanson said that the publication was political in nature rather than a
legitimate survey. Mr. Hanson said that MERI's website included commentary by Professor
Douglas Hodgkins. Mr. Hanson said that comments by lobbyists supposedly accounted for 50%
of a legislator’s total rating. Mr. Hanson said that Professor Hodgkins® comments indicated that
75% or more of the total rating came from lobbyists’ comments. Mr. Hanson said that it was
common practice for labor umons to distribute ratings of legislators to their members, but a
widespread distribution of ratings to the general public would fall under the category of political .
activity. Mr. Hanson referred to an opinion column written by David Vail, a professor at
Bowdoin College, and Mike Hillard of the University of Southern Maine. Mr. Hanson said that
the column considered MERI’s stﬁdy not to be a comprehensive survey. Mr. Hanson displayed a
copy of “Roll Call 2006™ that included 2 handwritten note reading, “see how Walter Wheeler
voted, district 151.” Mr. Hanson said that Walter Wheeler provided him with the copy and said
that it was being distributed in his district. Mr, Hanson said that Representatives Faircloth,
Bryant, Duchesne, Gerzofsky, Miller, Piotti, and Smith also reported that “Roll Call 2006 was
being distributed in their districts with handwritten headings. Mr. Hanson asked that MERT

release a list of its members. Mr. Hanson said that the survey was clearly advocating the election
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or defeat of candidates. Mr. Hanson said that MERI should be required to register as a political
action committee and disclose how much was paid on the newspaper inserts. Mr. Hanson said he
questioned whether MERI had authorization to use the state seal on their publication. Mr.
Hanson said that the Commission has the authority to address his complaint based on the

sections of statute governing political action committees.
Phyllis Gardiner left the meeting due to another obligation.

Ms. Ginn Marvin asked Mr. Hanson what specific requirement was violated by MERI's mailing.
Mr. Hanson cited the definitions of “campaign’ and “expenditure” in 21-A M.R.S.A. §1052.
Mr. Hangzon said that 21-A M.R.S.A. §1053, titled “Publication or distribution of statements.”
was also applicable to MERI's activity. Mr. Hanson estimated that the newspaper inserts in the
Portland Press Herald, Bangor Daily News and Lewiston Sun-Journal cost $187,000. Mr.
Hanson said that those were political expenditures and that MERI fit the definition of a political

action comrnittes,

Ms. Thompson said that the Commission determined in 2004 that MERI's activities did not
qualify it as a PAC. Ms. Thompson asked if anything had changed since that decision that might
result in MERI falling within the definition of a PAC. Mr. Wayne said that MERT met with the
Commission staff beginning in 1999. Mr. Wayne said that there had been an expansion in
MERI’s activities since his meeting with the group in 2004. Mr. Wayne said that MERI’s
original intention had been to conduct research in order to inform its paying members. Mr.
Wayne said that MERI began publishing a voter guide in 2004, distributing 50,000 copies that
year. Mr. Wayne said that he was aware that MERI was going to publish a voter guide, but did
not know how many copies would be distributed. Mr. Wayne said that the content of “Roll Call

2006 was similar to the voter guide.

Ms. Thompson asked if, according to Mr. Hanson’s testimony, MERI qualifies as a PAC. Mr.
Wayne said that Mr. Hanson did not address the question in his original letter to the Commission
staff. Mr. Wayne said that the Commission may want to ask Mr. Hanson and MERIT to submit

further letiers on whether or not the group qualifies as a PAC. Mr. Wayne said that the definition
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of a PAC was ambiguous, containing four scenarios. Mr. Wayne said only the second scenario,

relating to a “funding and transfer mechanism,” could possibly apply to MERL

Mr. Hanson said that a determination could not be made until the Commission gains further
information from MERI on its activities. Mr. Hanson said that since 2002, MERI board
members contributed, personally or through their companies, $85,259 to PACs and candidates.
Mr. Hanson said that 96% went to Republican candidates and PACs, 3.9% went to Democratic
candidates and PACs, and less than 1% went to independent candidates. Mr. Hanson said that
this information merits further investigation into whether MERI was a political advocacy

organization.

Ms. Thompson asked if there were any issues the Commission should consider other than
whether MERI was a PAC. Mr. Wayne said there were no other issues at that time. Mr. Wayne
said that if “Roll Call 2006" or a voter guide was distributed within 21 days of the election, they

could be considered independent expenditures that must be reported to the Commission.

Ms. Thompson said that she was concerned that the Commission’s counsel was not present and
the Commission did not have time to review all of the information that Mr. Hanson had just

provided.

Mr. Ketterer said that the Commission should hear from the MERI representatives and then

decide whether to take any action.

Mz, Hanson said that he would provide a copy of his testimony and other exhibits that he did not

discuss at the meeting.

Ed McLaughlin introduced himself as president of MERL Mr. MeLaughlin said that MERI did
not distribute “Roll Call 2006 direetly to households or provide any copies with hand-written
notation. Mr. McLaughlin said that anyone purchasing copies of “Roll Call 2006” recejves a
disclaimer asking them to follow all necessary rules and regulations and to identify who was

distributing the copies. Mr. McLaughlin said that all copies of the publication contained a
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disclosure statement indicating that the publication was paid for by MERL Mr. McLau ghlin said
that MERI was a non-profit, non-partisan organization governed by a board of directors
representing a diverse array of Maine businesses. Mr. McLaughlin said that MERI's goal was to
improve Maine’s business environment by providing objective information to enhance economic
policymaking, which includes conducting non-partisan research. Mr. McLaughlin said that
MERI did not operate to influence elections or act as a political action committee. Mr.
McLaughlin said that MERT s legal counsel met with William Hain, who was then the executive
director of the Commission, to 20 over MERi“s plarmed activities. Mr. McLaughlin said that the
response from the Commission staff was that MERI was not a PAC. Mr. McLaughlin said that
MERI had grown since 1999, but its reports remain essentially the same. Mr. McLaughlin said
that MERT met with the Commission staff whenever it anticipated a change 1 its activity. Mr.
MeLaughlin said that other organizations, such as the Maine AFL-CIO, publish similar ratings of
legislators. Mr. McLaughlin gave several examplés of organizations that gave disproportionately
high ratings to legislators from one political party and not another. Mr. McLaughlin said that the
rating methodologies were not designed to favor one party or another, but were based on issues
important to each organization. Mr. McLaughlin said there was nothing inherent in MERIs
ratings that would prevent a Democrat or independent from scoring highly. Mr. McLaughlin
said that MERI was about prometing economic opportunity, but was not a political organization.
Mr. McLaughhin said that Mr. Hanson’s testimony did not reveal any violations of the laws and
rules by MERI. Mr. McLaughlin said that MERI's board of directors was made up of
Democrats, Republicans, and independents. Mr. McLaughlin said that MERI also works with a

company to conduct a scientific study of business concerns.

Mr. Ketterer said that he did not give much weight to the notion that MERI’s scoring unfairly
disadvantages Democrats over Republicans. Mr. Ketterer said that he suspected that MERI had a
set of bills during the legislative session representing the concerns of MERI’s members and
watched how each legislator voted on those bills. Mr. Ketterer said that a legislator who voted

for most of those selected bills would thus score highly in MERI™s ratings.

Mr. Ketterer asked Mr. McLaughlin if his group was concerned that legislators with high ratings

were reelected while legislators with low ratings were defeated. Mr. MeLaughtin said that MERI
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was concerned about the public being informed on what was happening in the legislature. Mr.
McLaughlin said that MERI was satisfied with the public communicating with legislators about
their concerns without necessarily voting for or against them in the next election. Mr.

McLaughlin said that MERI wishes to bring more attention to economic issues.

Mr. Ketterer asked if it was true that‘MiER] would urge the reelection of people who received
high scores on the “Rall Call 20067 survey and would be dissatisfied if legislators who received
low scores were reclected. Mr. MeLaughlin said that MERI did not suggest that people vote for
or against any legislators. Mr. McLaughIin said that MERI did not advocate for elections and

instead was focused on research analysis and reporting.

Kathryn Weare introduced herself as the owner and manager of the Cliff House and the vice
chair of MERI’s board of directors. Ms. Weare said that MERI had been careful to advance its
policies within the boundaries of the law. Ms. Weare said that despite the private activities of its

members, MERI was not a political organization.

P.D. Merrill said that he had done business in Maine since 1979. Mr. Merrill said that he
founded Merrill’s Marine Terminal with his father in Portland. Mr. Merrill said that he became
involved with MERI due to the potential for long-term action to promote business. Mr. Merrill
said that MER] provided information to the public, but it was up to the individuals to decide
what to do with that information. Mr. Merrill said that MERI was based on organizations that

previously existed in other states.

Michael MecNamara said that he recently retired from the banking industry. Mr. McNamara said
that a survey of 500-700 businesses in Maine was used to determine which bills influenced the
“Roll Call 2006 rankings. Mr. McNamara said that the rankings were unbiased and that MERI

never intcnded to be a PAC.

Ms. Thompson asked if anything discussed by Mr. Hanson and the MERI representatives fell

under the Commission’s jurisdiction. Mr. Wayne roplied that from Mr. Hanson's testimony,

there were no violations of the law. Mr. Wayne said that whether MERI’s activities were
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potitical would be a subjective determination. Mr. Wayne said that some of MERI's activities,
such as the voter guide, were political and had the intent of influencing elections. Mr. Wayne
said that it would be possible for the Commission staff to gather additional information to
present to the Commission so that it could determine at a later meeting whether MERI

constituted a PAC.,

Mr. Cassidy said that it was difficult to determine the reaction of those reading “Roll Call 2006.”
Mr. Cassidy said that MERI’s intent seemed to be to show the public which issues were

important to candidates.

M. Ketterer said that Mr. Hanson raised some legitimate issues, such as the question of whether
MERT’s activities define it as a PAC. Mr. Ketterer said that if this was the case, the issue would
fall under the Commission’s jurisdiction. Mr. Ketterer said that further inquiry was needed. Mr.
Ketierer said that he found it difficult to believe that MERI had no interest in seeing certain

legislators be re-elected.

Mas. Ginn Marvin said that MERI met with Commission staff to ensure that it did not become a
PAC. Ms. Ginn Marvin said that the Commission staff could review MERI’s activities again and
determine if anything' it has done would cause it to fall under the definition of a PAC. Ms. Ginn
Marvin said that the PAC issue was not mentioned by Mr. Hanson in his letter requesting a
Commission determination. Ms. Ginn Marvin said that the Commission should therefore only

take action on Mr. Hanson's original complaint in regard to the “Roll Call 2006 publication.

Ms. Ginn Marvin moved, Mr. Ketterer seconded, and the Commission voted unanimously (4-0)

to dismiss John Hanson’s complaint against MERI with regard to “Roll Call 2006.”

Mr. McLaughlin said that all groups similar to MERI should be evaluated to see if their activities
Qualify them as PACs.
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Agenda Item #8 — Dates for Commission Meetings in September and October

The Commission decided to hold its next regular meetings on September 22, October 3, and
QOctober 20.

Agenda [tem #7 — Complaint by Anne Jenness

Mr. Wayne said that Ms. Jenness called him to complain about unethical mistreatment of her as a
candidate by Michael Mowles, a legislative candidate; Rep. Kevin Glynn, a Senate candidate;
and Ben Chipman, an organizer for the Green Independent party. Mr. Wayne said that he had
examined Ms. Jenness's petitions which took some time and she filed a letter a week prior to the
meeting. Mr. Wayne said that Ms. Jenness wrote that she bad known Mr. Mowles previously
due to his job as a mortgage broker in Cape Elizabeth. Mr. Wayne said that Ms. Jenness wrote
that Mr Mowles came to her one week before the deadline to submit petition signatures to be a
candidate and proposed to her that she run as a Green Independent candidate for House district
121. Mr. Mowles was running in the Republican primary for the same district and, if he won,
would have been Ms. Jenness' opponent. Mr. Wayne said that Ms. Jenness explaincd that Mr.
Mowles drove her around to collect signatures. Mr. Wayne said that after qualifying for the
ballot, Ms. Jenness decided to withdraw as a candidate, while Mr. Mowles and Mr. Chipman
tried convineing her to stay in the race. Mr. Wayne said that Ms. Jenness said that Mr. Mowles
made two loans of $7,000 each to her and offcred her cash in an effort to keep her in the race
until after the primary election, at which time she could have been replaced with another Green
Independent candidate. Mr: Wayne said that Rep. Glynn and Mr. Mowles subrmtted responses.
Mr. Wayne said that Mr. Mowles said that he lent Ms. Jenness some money and asserted that
their financial dispute was the rationale behind her complaint. Mr. Wayne said that if what Ms.
Jenness said was tre, it was not a violation of any laws administered by the Commission. Mr.
Wayne said that the Secretary of State’s office administers the petition process to become a
candidate. Mr. Wayne said that there were laws regarding people being offered money to be
candidates or to influence candidates to run for office. Mr. Wayne said that the Commission

may wish to consider referring the matter to another state agency for consideration.
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Ms. Thomson asked if Ms. Jemness could bring her complaint to another agency if the
Commission did not take action. Mr. Wayne said that she could. Mr. Wayne said that the only
part of Ms. Jenness’s complaint that may have been a violation of the law was her statement that

she was offered a loan in order to become a candidate.

Ms. Jenmess said that Mr. Mowles came to her house and asked her to run as a Green
Independent candidate. Ms. Jenness said she was not interested in polities and had not

previously met Rep. Glynn. Ms. Jenness said that she had planned to move to Boston.

Ms. Ginn Marvin asked if Mr. Mowles offered Ms. Jenness additional mortgage money to
remain in the race. Ma. Jenness said that he had offered her a $7,000 check to pay for her debts
after she told him she was withdrawihg. Ms. Ginn Marvin asked where the chack came from.
Ms. Jenness said it came from White Horse, Mr. Mowles’ mortgage company. Ms. Jenness sad
that the second payment of $7,000 came in the form of cash. Ms. Jenness said that Mr. Mowiles

collected the signatures and managed everything involved with her campaign.

Ms. Ginn Marvin said that while Ms. Jenness had a legitimate complaint, it did not appear to fall
within the Commission’s jurisdiction. Mas. Ginn Marvin asked where else Ms. Jenness might
take her complaint. Mr. Wayne said that it would probably be the Maine State Attorney

General’s office.

Ms. Thompson asked if there were any violations of the Maine Clean Election Act that the
Commission may be able to reach a determination on. Mr. Wayne said that recruiting opponents
may have resulted in a greater pavout of Clean ‘Election funds than if the race was uncontested in
the primary, but Mr. Mowles was already facing primary opposition. Mr. Wayme said that the
issue could ;csult in a lack of confidence in the administration of the Maine Clean Election Act.
Ms. Thompson asked if there was any misuse of the Clean Election rules specific to Ms.

Jenness’s complaint. Mr. Wayne said that that was not the case, as Ms. Jenness did not attempt

to qualify for Clean Election funds.

Ms. Jenness said that she was not interested in taking her complaint to another agency.
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Other Business

Philip Morris Napier said that the Secretary of State’s office refused to place his name on the
hallot as “Philip Morris Napier — Thu Peoples Hero.” Mr, Napier said that the Secretary of
State’s office also refused to list his party designation as “Pissed-Off Patriots.” Mr. Napier said
that the term was not obscene as the Secretary of State’s office has claimed. Mr. Napier said that
every candidate should have to gather their own signatures and should all be given the same
amount of money once they qualify for the ballot. Mr. Napier said that his campaign strategy
was his uniqueness, including his name, and that by having his name on the ballot as he wanted,
it would level the playing field in regards to his opponents. Mr. Napier said that he included his
party designation on all 322 ballot petition pages submitted to the Secretary of State’s office.

Ms. Ginn Marvin said that the Commission was unable to help Mr. Napier with his complaint.
Mr. Napier said that Julic Flynn in the Secretary of State’s office told him that herself, the
Secretary of State, and the Attorney General made the decision to disallow his ballot name
requests and that there was no provision for appeal. Mr. Napier said that going to the

Commission was the only other appeal process he knew of without going to court,

Mr. Wayne said that it was not the business of the Commmission how Mr. Napier's name appeared
on the baflot. Ms. Ginn Marvin said that the Commission primarily oversaw elections and how
they were financed. Mr. Napier said that his issues were just as important as any financing
matter. Ms. Ginn Marvin recommended that he go to private counsel. Mr. Napier said that he
could not get a lawyer. Mr. Napier said thaf if the Commission really wished to be fair, it should
provide him with $1.2 million so that he has equal financing with the other glibernatcrial
 candidates. Ms. Ginn Marvin said that he could receive public funding if he qualifies for it in the
next election cycle. Mr. Napier said that if the Secretary of State’s office has no appeal process,
the Commission should develop one. Ms. Ginn Marvin thanked Mr. Napicr for coming, but said

that she disagrecd with his suggestion and that there was nothing the Commission could do.
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Mr. Wayne said that there was legislation requiting the Commission to issue a report to 1ts
oversight committee by September 1 regarding financial reporting on ballot questions. Mr.
Wayne said that under current law, in order to register as a PAC, an organization has to raise or
spend $1,500 relating to a candidate election or ballot question. Mr. Wayne said that the staff
was fine with the current law and he would include that recommendation with the report if the
Commission agreed. The Commission members all stated that they agreed with the staff view.
Tn addition, the report was to address the issue of whether PACs should be required to report
more frequently. Mr. Wayne said that the filing schedule was satisfactory and would not need to

be changed. The Commission members agreed.

There being no further buginess, Mr. Ketterer moved, Mr. Cassidy scconded, and the

Commission unanimously voted (4-0) to adjourn.

Respectfully submitted,

e

Jonathan Wayne

Executive Director
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STATE QF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOUSE STATION
AUGUSTA, MATNE
Q4333-0135

To: Commission Members
From: Jonathan Wayne, Executive Director
Date: September 15, 2006

Re:  Preliminary Information - Republican Governor Association Advertisements

This memo is a preliminary outline of Pat EaMarche’s request for matching funds
under the Maine Clean Election Act based on two advertisements by the Republican
Governors Association. Because of the complexities of the issues and because we
reccived submissions from the interested parties only yesterday, I will be sending you a
fuller memo separately on September 19 or 20 after I have had an opportunity to consider

this matter and confer with the Commission’s counsel.

Advertising by Republican Governors Association

The Republican Govemors Association (RGA) has run two television
advertisements in Maine. In the view of the Commission staff, both ads are supportive of
Chandler Woodcoek’s campaign for governor. The ads currently are posted at
http://www.rga.org/Multimedia/Default.aspx . 1 urge you to review both ads on the

website, and I will aitempt to show them to you at the September 22 meeting.

OFFICE TLOCATED AT: 243 STATE STREET, AUGUSTA, MAINE
WEBSITE: Www. MAINE.GOV/ETHICS

PHOWE: (207) 2874179 FAX: (207) 287.6775
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Question for the Commission: Do the advertisements “expressly advocate™ the
election of Chandler Woodcock?

matching funds under the Maine Clean Election Act {21-A M.R.S.A. §1125(9)), because

The LaMarche for Governor campaign has inquired whether it is entitled to

the advertisements represent independent expenditures as defined at 21-A MLR.S.A,

§1019-B(1)(A):

For the purposes of this section, an "independent expenditure™:

A. Is_any expenditore made by a person, party commitiee, political
committee or political action commitiee, other than by contribution to a
candidate or a candidate's authorized political commtittes, for any
communication that gxpressly advocates the election or defeat of g clearl
identified candidate .... (emphasis added)

The determination of whether the advertisements represent independent expenditures
therefore turns on whether the advertizements “expreasly advocate” the election of

Chandler Woodcock. Express advocacy is defined in the rules of the Commission as:

"Expressly advocate” means any communication that uses phrases snch as
"vote for the Governor,” "reelect your Representative,” "support the
Democratic nominee,” "cast your ballot for the Republican challenger for
Senate District 1," "Jones for House of Representatives," "Jean Smith in
2002," "vote Pro-Life" or "vote Pro-Choice"” accompanied by a listing of
clearly identified candidates described as Pro-Life or Pro-Choice, "vote
against 0ld Woody," "defeat" accompanied by a picture of one or more
candidate(s), "rgject the incumbent,” of communications of campaign

“slogan(s) or individual word(s}, which in context can have no other

reasonable meaning than to urge the election or defeat of onc_or meore
clearly identified candidate(s), such as posters, bwmper stickers,

advertisements, etc. which say "Pick Berry," "Harris in  2000,"
"Murphy/Stevens" or "Canavan!”. (emphasis added)

Commission Rules, Chapter 1, Section 10(B)(2). Thus, a communication can

include express advocacy in two ways: it can contain some of the sample phrases

included in the rule in guotation marks (which have become known as the “magic

FaGE B3l da
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words™), or the communication can contain language which in context can have
no other reasonable meaning than to urge the election or defeat of a clearly

identified candidate. The focus of the rule is on the lapguage contained within the

commurication, and not on the intentions or motivations of the sponsor_of the

communication,

Argoment by LaMarche Campﬁign
The LaMarche campaign has made three submissions:
« the original request dated September | conceming the firet RGA ad;
» asecond letter dated September 12 requesting consideration of both RGA
ads; and
e amemo and affidavit submitted September 14 offering further comments.
The campaign argues that: “Given the context, style, timing, subject and script of
the ad[s], and the fact that [the ads were] paid for by an entity organized to elect
Republican governors, [they] have no reasonable meaning other than to support
the election of Mr. Woodcock.” The campaign also argues that the Woodcock

campa,ign coordinated with the RGA in the making of the advertisements, which

would make the RGA’s expenditures a contribution to the Woodcock campaign.

Responses by RGA and Chandler Woodcock

The RGA denies that either of ifs advertisements inciudes express
advocacy. It argues that “neithgr of the advertisements contains words or phrases
that urge the viewer to take any kind of electoral action.” (underlining in original)
The RGA states that it Is “talking about important issues such as Maine’s

excessive tax burden, structural gap, and lagging economy.” It concedes that:
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“while the RGA’s discussion of these issues may in fact have the effect of helping
to elect Senator Woodcock ..., these issues are much larger than any one
candidate or campaign fof political office.”

The response from the Woodeock campai.gn.rebuts in detail the allegation
that the RGA ads were produced in cooperation with the campaign, and states that

the ads do not contain express advocacy.

Complaint by the Maine Democratic Party
The staff received by e-mail late this afternoon a complaint from the

Maine Democratic Party regarding these issues, which I have enclosed.

Request to Consider Advertising of Maine Democratic Party

Both the Woodcock campaign and the RGA argue that if the Commission
believes that the RGA advertisements contain express advocacy, the Commission should
apply same “express advocacy™ standards to television advertising sponsored by the
Maine Dem.ocratic Party in support of Governor John Baldacei. Those ads are available

at the web address of http://www.mainedems.org/Multi-media.aspx.
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Title 21-A, §1019-B, Reports of independent expenditures

The State nf Maine elaims Lupym_hl in its codified statutes, §F you infend w republish this material, we do require that you include the following disclaimer in your
publication:

Al copvrights and ather rights to stalutory text are rexerved by the Ste of Maine, The fex irteludad i this publication i curent to fhe end of the Second Special
Sessivon of the 122nd Legislonure. which adiowed July 30, 2005, hut is subject o chonge withawt patize. It is a version that has not been officially certified by the
Seuratary of Store, Refer to the Maine Revised Sotwres Amotated mod supplements for certified e

The Office of the Revisor of Stahites alse requests that you send us one copy of oy stabatory ‘lebIIC.&lthm you may produce. Our goal is nat to restrict publishing
activity, hut to keep track of who is publishing what, to identify any needless duplication and to preserve the State's copymight rights,

PLEASE NOTE: The Revisor's Cffice CAN NOT perform research far or provide legal advice or
interpretation of Maine law. If you need legal assistance, please contact a qualified attorney.

§1019-B. Reports of independent expenditures

1. Independent expenditures; definitivn. For the purposes of this sgetion, an "independent expenditure”;  [2003, c. 448,
53 (new).]

A, Is any expenditure made by a person, party committee, political commities or political action commiiteg, other than by
contribution to a candidate or a candidate’s authorized political comnmittee, for any communication that expressty advocates the
election or defeat of a clearly identificd candidate; and

[2003, «. 448, 83 (naw).]

B. Ts presumed in races invelving a candidate who is certified as a Maine Clesn Election Act candidate under section 1125,
subsection 5 to be any e*{penclimre made to design, produce or disseminate a communication that names or depicts a clearly
identified candidate and 15 dissemmnated during the 21 days, including election day, before a primary election; the 21 days, inchuding
¢lcetion day, before a general election; or during a speeial election until and on election day,

[2003, @. 448, §3 (new).]

2. Rehutting presumption. A person presumed under this section to have made an independent expenditure may rebut the
presummption by filing a signed wrilten statemaent with the commission within 48 hours. of making the expenditure stating that the cost was
net incurred with the inteat to influence the nomination, election or defeat of a candidate, supported by any additional evidenee the person
chooses to submit. The commission may gather any additional evidence it decms relevant and material and must determine by a
preponderance of the evidence whether the cost was incwrred with intent to influence the nomination, election or defeat of a candidate.

[2003, <. 448, 82 (new).] '

3. Report required; content; rules. A person, party committee, political committee or political action cormpmities that makes
independent expenditures aggregating it excess of 3100 during any ong candidate’s election shall file a teport with the commission. Tn the
case of a municipal election, & copy of the same information must be filed with the municipal clerle. (2003, c. 448, §3
(new} . ]

A. A teport required by this subsection must be filad with the commission according to a reporting schedule that the commission
shall zstablish by rule that talees into consideration existing campaign Tinanee reporting requirements and matching fund provisions
under chapter 14. Rules adopted pursuant to this paragraph are routine technical mles as defined in Title 3, chapier 375, subchapter
24

(2003, o. 448, 51 (naw).]

B. & report required by this subsection must contain an itemized account of each contribution or expenditure aggregating in excess of
$100 in any one candidate's election, the date and purpose of each contribution or expenditure and the name of each payee or

greditor, The report must state whether the contribution or expenditure is in support of or in opposition to the candidate and must
include, under panalty ofpcrjury as provided in Title 17-A, section 4351, a statement under oath or afftrmation whether the
contﬁhmmn or expenditure is made in cooparation, consultation or concert with, or at the request or suggestion of, the candidate or
an authotized committee or agent of the candidate,

(2003, o. 448, §3 (new).]

C. A report reguired by this subsection must be on a form prescribed and prepared by the comrnission. A person filing this report
may wse additional pages if necessary, but the pages must be the same size as the pages of the form.

(2003, o. 448, F3 (new).]
FL 2003, Ch. 428, 53 (NEW) .

Text current through the 122nd Legislature, Second Special Session (July 30, 2005), decument created 2005-10-01, page 1.
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Title 21-A, §1015, Limitations on contributions and expenditures

The Ftate of Maing claims a copyright in g codiled statutes. If you intend (o republish this matenal, we do require that vou include the following disclaimer in vour
publication:

A copriahns omd other rights o statitony text are reserved By the State af Moine, The text inchided in this pultication is cirrent to the end of the Second Special
Session of 1w 1 230l Legislarure, which aefiorensd July 30. 2003, 2ut is subject to change without notiee, It iy o version the has aot been officiadly certifieed inv the
Secrotary af Swie. Rofer ta the Moine Revised Stuntes Annoiried and supplements fur certified e,

The QHlice of the Revisor of Startes also requests thal you send us one copy of any statutory publicalion you may produce, Qur gonl {3 not to restrict publishing
activity, bul to keep rack oF whe is publishing what, 10 identify any neodicss duplication and o preserve the State's copynght rights.

PLEASE NOTE: The Revisor's Office CAN NOT perform research for or provide legal advice or
~interpretation of Maine law. If you need legal assistance, please contact a qualified attorney.

§1015. Limitations on contributions and expenditures

. Individuals. An individual may not make cortributions to a sandidate in support of the candidacy of one person aggragating more
than 5500 in any election for a gubernatorial candidate or more than $250 in any election for any other candidate, This limitatian does not
apply to contributions in support of 2 candidate by that candidate or that candidate's spouse,  [1955, <. 729, 82 (amd) .

2. Committecs; carporations; associations. A politidal committes, other committes, comporation o association may not make
contributions to a candidate in support of the candiclacy of one person aggregating more than $300 in any election for 2 gubcmatorial
candidate or more than $230 in any election for any other eandidate.  [1993, o, 729, 52 {amd).]

3. Aggregaie contributions. No individual may make contributicns to candidates aggregating more than 525,000 in any calendar
year, This [nvutation does not apply to contributions in support of a candidate by that candidate or his spouse.  [1988, . 161, &g
{new) .

4. Political committees; intermediaries. For the purpose of the limitaticns imposed by this section, contributions made to any
political commitiee authorized by a candidate 10 aceepl contributions on the candidate's behalf are considerae ta be contributions made to
thar candidate. [1585, @. L&l, 5& (new) .]

For the purposes of the limitations imposed by this section, all contributions made by 2 persan, either direetly or indirectly, on behalf
of a particular candidate, including contributions which are in any way sarmarked or otherwise directed through an intermediary or
conduit to the candidate, are considered to be contributions from that person to the candidate. The intermediary or concit shall report the
origmal source and the intended recipient of the contribution t the commission and to the intended recipient. [L®85, <. 161, §E
(new) -]

5. Other contributions and expenditures. Any expenditure made by any person in cooperation, consuliation or congert with, or at
the request or suggestion of, 1 candidate, a candidate's palitical committes or their agents is considercd to be a contribution to that
candidate. (1982, <. 504, §57, 31 (amd).]

The financing by auy person of the dissemination, digtribugion or republication, it whols or in part, of any broadeast or any written or
olher campaign materials prepared by the candidate, the candidate's political committes or committess ot their authorized agents is
considered ta be a contribution to that candidate. [1285%, c. %04, §57, 21 (amd).]

6. Prohibited expenditures. A cendidate, a ireasurer, a political committee, a party or party committee, a. person requited to file a
report under this subchapter or their authorized agents may not make any expendinmes for liguor to be distributed to or consumed by
voters while the polls are open on election day, (1921, <. 829, 8§11 (amd); 5734 (aff) .}

7. Voluntary limitations on political expenditures. A candidate may voluntarily agree to limit the total expenditures made on
behalf of that candidate's campaign as specified in seotion 1013-A, subseetion 1, paragraph C and subsections 8and 9. [1995, ¢.
384, 52 {new).]

8. Pofitical expenditure limitation amounts, Total expenditures in any election for legislative office by a candidate who
voluntarily agrees to limit campaign expenditures as provided in subsection 7 are &s follows: {1223, c. 728, §3 (amd).]

A For Stale Senator, $23,000;
[19%9, <. 722, §3 (amd).]

Text current through the 122nd Legisiature, Second Special Bessien {July 30, 2005), document created 2005-10-01. page 1,
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94-270 Chapter | page 14

SECTION 10,

Any traditionally funded candidate with a Maine Clean Election Act opponent shall [ile
the following three reports detailing the candidate’s total campaign contributions,
ohligations and expenditures to date, except that a éandidate who has niot received, spent,
or obligated the amount sufficient to require 2 teport under subsection 2 may file an
affidavit, by the date the report is due, attesting that the candidate has not received, spent
or obligated that amount;

A a report filed not later than 5 p.m. on the 42nd day before the date on which an
election is held that is complete as of the 44th day before the date of that
election;

B. a tepart filed not later than 5 p.m. on the 21st day before the date on which an

election is held that is complete ag of the 23rd day before the date of that
cleetion; and

a report filed not later than 5 p.m. on the 12th day before the date on which an
election is held that is complete as of the 14ih day before the date of that
eleetion. ‘ ‘

0

24-Hour Report, Any cendidate who is required to file a 101% report must file an
updated report with the Commission reporting single expenditures of $1,000 or more by
candidates for Governor, $750 by candidates for State Senator, and $500 by candidates
for State Representative made after the 14th day befors any election and more than 24
hours before 5 p.m. on the date of that election. The report must be submitted to the
Commission within 24 hours of those expenditures.

Filing by Facsimile or Electronic Means, For putposes of this section, reports may be
filed by facsimile or by other electronic means acceptable 10 the Cormmission, and such
reports will be deemed filed when received by the Commission provided that the original
of the same report is received by the Commission within 5 calendar days thereafter.

REPORTS OF INDEPENDENT EXFENDITURES

General, Any person, party committee, political committee or political action committec
that makes an independent expenditure aggregating in excess of 3100 per candidate in an
clection must file a report with the Commission aceording to this section.

Definitions. For purposes of this section, the following phrases are defined as follows:

A “Clearly identified,” with respect to a candidate, has the same meaning as in
Title 21-A, chapter 13, subchapter T,

B. "Expressly advocate” means any communication that uses phrases such as "vote
for the Governor," "reelect your Representative,” "support the Democratic
nominee,” "cast your ballot for the Republican challenger for Senate District 1.
"Jones for House of Representatives,” "Jean Smith in 2002," "vote Pro-Life" or
"vote Pro-Choice™ accompanied by a listing of elearly identified candidates
deseribed ag Pro-Life or Pro-Choice, "vote agamst Old Woady," "defeat”

ag/43
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accompanied by 2 picture of one or more candidate(s), "reject the incumbent.”
communications of campaign slogan(s) or individual word(s), which in contc*{t
can have no other reagonable meanimg than to urge the elgction or defeat of one
or more clearly identified candidate(s). such as posters, bumper stickers.
advertisemnents, ete. which say "Pick Berry," "Harris in 2000."
"Murphy/Stevens" or "Canavan!".

"Independent expenditure” has the same meaning as in Title 21-A, seetion 1019-
B Any expenditure made by any person in cooperation, gonsultation or concert
with, or at the request or suggestion of, a candidate, a candidate’s political
committee or their agents is considered to be a contribution to that candidate and
iz not an independent expenditure,

3 Reporting Schedules. Independent expenditures must be reported to the Commission in
sceordance with the following provisions:

A

Independent expenditures aggregating in exeess of $100 per candidate per
election but not in excess of 5250 made by any person, party conunittes, political
committee or political action committes must be reported to the Commission in
accordance with the following reporting schedule, except that expenditures made
in the last 11 days before an election mu'st be reported within 24 hours of the
expendifure.

(1) Craarterly Reports.

{a) A report must be filed on January 15th and be complete as of
Tanuary th;

(b) A report must be filed on April 10th and be complete as of
March 31st;

() A report must be filed on July 15th and be complete as of Tuly
Sth; and

(A} A report must be filed on Octeber 10th and be complete as of
Septernber 30th,

(2) Pre-Election Report. A report must be filed on the 12th day befors the
election is held and be complete as of that day.

If the total of independent expenditures made to support ot oppose & candidate
exceed $100, each subsequent amount spent to support or oppose the candidate
must be rcpnrtt:d as an independent expenditure. As lomg as the total amount spent
with respect to the candidate does not exceed $250, all reports must be filed
according to the deadiines in this paragraph, If the total amount spent per candidate
exceeds 5250, the reports must be filed in accordanee with paragraph B.

A9/43
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Title 21-A, §1125, Terms of participation

followws.  [2003, <. 8B, Pt. A, §21 (amd).]

A, For contested [egislative primary clections, the amount of revenues to be distributed is the average amount of campaign
expenditures made by each candidate during all contested primary election races for the immediately preceding 2 primary slections,
as reparted in the initial fing period subsequent to the primary clection, for the respactive offices of State Scnate and State House of
Representatives,

L2003, . 453, 81 {amd).]

B. For uncaontested legislative primary elestions, the amount of revenves distributed is the average amount of campaign expenditures
made by sach candidate during all uncontested primary election races for the immediately precading 2 primary elections, 28 reported
in the initial Aling period subsequent to the primary elaction, for the respective offices of State Senate and State House of
Representatives.

[2003, c. 453, Bl {amd).] .

C. For contested legislative general elections, the amount of revenues distributed is the average amaount of campaign expenditures
made by each candidate during all contested general election races for the immediately preceding 2 general elections, as reported in
the initial filing period subsequent ta the general election, for the respective offices of State Senate and State Mouse of
Representatives.

2002, c. 888, PE. A, E21 (amd).]

D. For uncemtested legislative general elections, the amount of revenues to be distributed from the fund is 40% af the amoeunt
distribyted to o participating candidate in a comtested gencral election,

[z003, c. 453, §1 {amd).]

E. For gubernatorial primary elections, the amount of revenues distributed is $200,000 per candidate in the primary election,
[2002, ¢. 452, 81 (new).]

F. For gubernatotial general clections, the amount of revenues distributed 13 400,000 per candidate in the peneral election.
(20032, c. 4532, 51 (new).] |

If the immediately preceding elestion cycles do not contain sufficient electoral dats, the commission shall use information from the
most recent applicable ¢lections, [2003, <. 623, Pt. A, §21 (amd).]

9. Matching funds. When any campaign, finance or election report shows that the sum of a candidate's expenditures or obligations
or funds raised or borrowed, whichever is greater, alone or in conjunction with independent expenditures reported under section 1019-B,
exceeds the distribution amount under subsection 8, the commission shall issue mmediately to any epposing Maine Clean Election Act
candidate an additional amount eguivalent to the reported excess. Matching funds arc limited to 2 times the arount criginally distributed
under subsestion 8, paragraph A, C, E or F, whichever iz applicable, [2003, <. 88, Pt. A, §3232 (rpr) .1

A

10. Candidate not enrolled in a party. An unenrolled candidate certified by April 15th preceding the primary clzction is eligible
for revenues from the fund in the same amounts and at the same time as an unconteated primary election candidate and a genaral election
candidate as specified in subsections 7 and 8. For an unenrolled candidate not certified by Apeil 15th at 5:00 p.m. the deadiine for filing
qualifying contributions is 5:00 p.m. on June 2nd preceding the general election. An unenrolled sandidate certified after Aprit 15th at 5:00
p.m. ig eligible for revenues from the fund in the same amounts as'a general election candidate, as specified in subsections 7 and 8.
{2001, c. 4%, &5 {amd}.)]

11. Other procedures, The commjssion shall establish by rule procedures for qualification. certification, disbussement of fund
revenucs and return of unspent fund revenues for races involving special clections, recounts, vasancies, withdrawals or replacement
candidates. [IE 1935, ¢. 1, 817 inew).]

12. Reporting; unspent revenue. Notwithstanding any other provision of law, participating and certified candidates shall report any
money ¢ollected, all carnpaign expenditures, obligations and related activitics to the commission according to procedures developed by
the commissien. Upon the filing of a final report for any primary clestion in which the candidate was defeated and for all general elections
that candidate shall retwm 21l unspent fund revenues to the commission. In developing these procedures, the commission shall utilize
eXisting eamipaign reporting prosedures whenever practicable. The commission shall engure timely public aceess to campaign finance data
and may utilize electronic means of reporting and storing information.  [IB 1855, <. 1, 8§17 (new).]

13. Distributions not to exceed amount in fund. The commission may not distribute revemies to certified candidates in excess of
the lotal amount oF money deposited in the fund as sel forth in section 1124, Motwithstanding any other provisions of this chapter, 1f the
commission clatermines that the revenues in the fimd are insufficient Lo meet distributions Lader subsections % or %, the commission may
permit certified candidates to aceept and spend cantributions, reduced by any seed maney contributions, aggregating no more than $500

Text current through the 122nd Legislature, Second Special Seszion {July 30, 2005), decument created 2008-10-01, page 3.
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SEptEﬂTIbET 1, 2006 "OMIAISEICN 08 GOVERMMENTAL ETHICS
. PHECTION PRACTICES-ALIGLSTA, ME

Jonathan Wayne, Executive Director

Commission on Governmental Ethics and Election Practices
242 State Street

Augusta, ME 04333-0135

VIA HAND DELIVERY
RE: Tnquiry Concerning RGA Television Advertising
Dear Mr. Wayne:

As you know, the Republican Govemors® Association (RGA), through their Maine PAC,
has begun ajring a television commercial in support of the Republican candidate for
governor, Chandler Woodcock. This commercial raises two issues conceming
compliance with Maine’s Clean Elections laws.

The first issue is whether this commercial was produced “in cooperation, consultation or
concert with, or at the request or suggestion of” Mr. Woodcock or his political
committee, or by an agent of Mr. Woodcock or his committee. [t is difficult to imagine
how this commercial could have been produced without the cooperation of Mr,
Woodcock or his campaign. The ad features close-up, professionally shot footage of Mr.
Woodeock. One could reasonably assume that either Mr. Woodcock cooperated with the
filming of this ad or he or his campaign supplied the footage in question. The production,
of a commercial that contains both current and archival footage raises numerous
questions about cooperation and consultation between Mr. Woodcock and the RGA.

The second issue is whether the commercial falls under the category of “express
advocacy” and should therefore trigger matching fimds for the other gubernatorial
candidates running under Maine’s Clean Elections law. :

At the outset, it is critical to understand that the primary Mission of the RGA is “to assist
in the election of Republican gubernatorial candidates and the reslection of tncumbent
Republican Governors.” To fulfill its Mission, the RGA., on behalf of the Woodeock
Campatgn, has purchased $170,000-$200,000 worth of airtime on Maine television
stations.

The script for the ad, which follows, reads like a typical campaign ad:

New Solutions to change Maine's direction take experience.

Volunteering for military sevvice.

A public school teacher for 25 years.

Seeking solutions as a state senator.

Chandler Woodcock's experience means new solutions for Maine's fiture.
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A plan to lower taxes to cap out of control state spending.
A promise 10 create a more gffordable healtheare pragram.
Tell Chandler Woadeock you support new solutions lo change Maine s direction

The visual component of the ad shows Mr. Woodcock in an historical photograph and in
various locations, including talking to citizens in a manner associated with campaigning.
It is shot in the style of standard political ads and the voiceover is clearly that of political
advertising. A reasonable persan viewing this advertisement would understandably
believe it is asking for support for Mr. Woadcock's campaign.

The RGA is attempting to classify this television advertisement as an issues ad in an
obvious effort to prevent disbursement of additional eampaign funds to other Clean
Elections candidates.

The Ethics Commission rules state that express advocacy includes an advertisement in
which an individual is clearly identified as a candidate for office. Mr. Woodcock is
clearly identified by film and photograph as well as by name. Presumably, the
justification for labeling this as an “issues ad™ is that the commercial does not explicitly
ask the viewer to vote for Mr. Woodceock. -However, to accept an ad as an “jssues ad™
which clearly identifies a candidate, and which is written, filmed and produced in the
exact style of an advocacy ad, and which is paid for by an grganization whose Mission is
to elect candidates to the office which the subject of the ad is seeking, is to dishonor the
spirit and intent of the Clean Elections Jaws. Nor can the letter of the law perrnit such an
interpretation. Explaining the definition of “express advocacy™ in a brochure on
Independent Expenditure Reports, the Comunission notes that “communications, which in
context, can have no other reasonable meaning than to urge the election™ of a candidate
for office is express advocacy and an independent expenditure. Given the context, style,
tirming, subject and script of the ad, and the fact that it is paid for by an entity organized
to elect Republican governors, the ad has ne reasonable meaning other than to support the
election of Mr. Woodcock. '

On behalf of the LaMarche for Governor campaign, I submit these issues to the
Commission only for purposes of an inguiry and to activate the disbursement of funds to
other Clean Elections gubematerial candidates equal to the amount spent on the RGA
commercial. ‘

Please contact me if you have any questions or require any additional information.
Thank you.

Respectfully submittad,

Theresa Savage, Treasurer
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STATE OF MAINE
COMMIZITION ON GOVERNMENTAL ETHICS
ANT» ELECTION PRACTICES
133 STATE HOUSE STATION
ATIGUSTA, MAINE
04333.0155

September 6, 2006

Bv E-Mail and Regular Mail

Charlie Spies, General Counsel
Republican Governors Association

1747 Penmsylvania Ave,, N.W. Suite 250
Washington, DC 20006

Dear Mr. Spies:

The Maine Commission on Governmental Ethics and Election Practices received
the attached inquiry from the LaMarche for Governor campaign relating to a television
advertisement sponsored by the Republican Governors Association (RGA) in support of
Chandler Woodcock. The LaMarche campaign inquires whether it would be entitled to
matching funds under the Maine Clean Election Act (21-A M.R.5.A. §1125(9)).

The inquiry asks the Commission to determine whether the advertisement
contains express advocacy, which would result i RGA making an independent
expenditure under 21-A M.R.S.A. §1019-B(1)(A). The inquiry also asks the Commission
to determine whether Sen. Waoodeock, his authorized committee, or their agents
cooperated or consulted in the production of the ad. Cooperation or consultation in the ad
could result in a contribution to Sen. Woodcock's campaign under 21-A M.R.S.A.
§1015(5).

The Commission staff requests the RGA to provide the following information no
later than Wednesday, September 13. Tintend to schedule this matter for the
Commission’s consideration at its next meeting on September 22. By making this request
the Commission staff does not wish to imply any non-compliance by the RGA, the
Woodcock campaign, or the Maine Republican Party, but rather is seeking information
under Chapter 1, Section 3 of the Commission 's rules to assist the staff in making a
recommendation to the Commission on Ms. LaMarche s request for matching funds:

(13 Does the RGA believe the advertisement contains express advocacy as
defined by Chapter 1, Section 10(2)}{B) of the Commission’s rules?

(2) Did the RGA produce the advertisement in cooperation or consultation
with Scn. Woodcock, his authorized political committee or their agents?

OFFICE LOCATED AT: 242 §TATE 3TREET, AUGUSTA, MAINE
WEBSITE: WWW. MAINE GOV/ETHICS

PHONE: (207) 287-4179 FAX: (207) 287.6775
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Charlic Spies -2- ‘ September 6, 2006

C(A)  Inparticular, did the RGA obtain the videotape or film of the
candidate at campaigh events in cooperation or consultation with
the candidate, his committes, or their agents? Inote that thers
appear to be two campaign gvents within the ad.

(B)  From what source did the RGA obtain the photograph of Sen.
Woodcock sitting in a mlitary vehicle? A smaller version of'the
photograph (with different outlines) is available on the Woodcock
campaign’s website,

By copy of this letter, [ am letting the Woodcock campaign and the Maine

Republican Party know that they arc welcome to provide any infonmation they belicve is
relevant. Thank you for your cooperation. Please telephone me or Assistant Director
Paul Lavin at 287-4179 if you have any questions.

Sincerely,

gnathan Wayne
Executive Director

cc: Daniel L. Billings, Esq., Counsel for the Woodcock Campaign
Tulie Q'Brien, Chair, Maine Republican Party
Thercsa Savage, Treasurer, LaMarche for Governor Campaign
Gubernatorial Candidates
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LaMarche for Governor

September 12, 2006

Jonathan Wayne, Executive Director

Commisszion on Governmental Ethics and Election Practices
242 State Street

Augusta, ME 04333-0135

VIA ELECTRONIC MAIL ATTACHMENT
RE: Supplemental Inquiry Concerning RGA Television Advertising
Dear Mr. Wayne:

On September 1, 2006, the LaMarche for Governor campaign requested an inquiry into
advertising by the Republican Govemors Association (RGA), in support of the
Republican candidate for governor, Chandler Woodcock. Since that time, the RGA, aired
a second ad in support of Mr. Woodcock. Qur campaign, therefore, is amending our
initial inquiry to include the second commercial.

This second commercial raises the same two issues concerning compliance with Maine’s
Clean Elections laws as did the first ad:

1) Whether this commercial was produced “in cooperation, consultation or concert with,
or at the request or suggestion of” Mr. Woodcock or his political committee, or by an
agent of Mr. Woodcock or his committee; and

2) Whether the commercial falls under the category of “express advocacy™ and should
therefore trigger matching funds for the other gubematorial candidates running under
Maine’s Clean Elections law.

It should be noted that the second ad explicitly places Mr. Woodcock’s name together
with the office which he is seeking. While this may, in the minds of some, more clearly
cross the “express advocacy” line, we believe that a reasonable person viewing cither ad,
in the context of a contested gubernatorial election, could come to no conclusion other
than that the ads are advocating for the election of Mr. Woodcock.

Please contact me directly if you have any questions or require any additioﬁal
information. Thank you. '

Respectfully submitted,

Blair Bobier, Policy Director

PO Box 5007, Augusta ME 04330

221.0263 office/756.5163 ¢ell
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REPUBLICAN CHOVERNORS ASSOCIATION
September 14, 2006

Mr. Jonathan Wayne

Executive Director

Commission on Governmental Fthics
and Election Practices

135 State House Station

Augusta, ME 04333-0133

VIA E-MAIL: Jonathan Wayne@maine.gov
Dear Mr. Wayne:

The Republican Governors Association (“RGA™) is currently running issue
advertisements and contributing to the policy discussion in Mame Cur advertisements are
created and run comnpletely independently of any candidate or campaign in Maine, and clearly do
not meet the definition of “expressly advocating” the election or defeatof a clearly identified
candidate under Maine law, under Federal Constitutional pnnmples and inder generally

v

undcrﬂ'tood Maine polﬂical practlce Tha RGA is, through our RGA—M ne PAC, talkmg about

cha.ngc Maine’s d1rcc1:mn and we Iouk fonvard to contmumg to discuss those pohcy options in
our issue advertisements.

In vour letter of September 6, 2006 you asked the RGA to address a series of questions
raised by the LaMarche for Governor Campaign’s inguiry to the Maine Commission on
Governmental Ethics and Election Practices (“Commission™). We will answer each of your
questions below, and would be pleased to provide more extensive answers or legal briefing if you
or the Commission would find that be to helpful.

(1) Does the RGA believe the advertisement contains express advocacy as defined by
Chapter 1, Section 10(2)(B) of the Commission’s rules?

No. The RGA’s issue advertisements do not expressly advocate the election or defeat
of any clearly identified candidate. Maine’s Statutory structure makes ¢lear that for
an expenditure to be regulated under Maine law outside of 21 days before an election,
that expenditure must either “expressly advocate” the election or defeat of a clearly
identified candidate, or be made i “cooperation, consultation or conecrt with, or at
the rcqucst or auggestmn of, a ¢candidate, a candidate’s political committee or their
agents.” The second “coordination” element will be answered in response o your

PRI Poenmailoanty Ave., N Swite 280 Waghingson, 1300 2000% | S02 602 1140 Pay 207 462 4920w N CREITh
PATLY O Y L RIPUBLIC AN GUWVTIRN OIS NSO TN
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Question (2) below. The first “express advocacy” determination should be made by a
facial evaluation of the content of the advertisements,

The LaMarche Campaign’s Inquiry to the Cormmission indicated that they believe the
RGA’s advertisement containg cxpresq advocacy because, A reasonable person
viewing this advertisemerit would understandably belisve it is askmg for support for
Mt. Woodcock’s campaign.” Altheugh we are *-Tympa’rhﬂtic to the cotifusion that the
public and Ms. LaMarche may face in ﬁgunng out what advcmsﬂmcnts constitute
1ssue advocacy, as opposed: 10 express advocacy of the election or defeat of 2
candidate, it is for this very reason that the United States Supreme Court has required
that bright lines be drawn (i.e. Buckley s requirement of “explicit words of advocacy™)
so that groups and individualy wishing to éxercise theit- Cmnsmutmna] right ta
political speech have clear gmdehnes sFhow to cotply with the law.! Consequently,
under Maine law the standard for whether an adveﬂiscmmt is rcgulated as an
Lndcpc;ndent Expenditure is ot t what a “réasonable person” would guess, but instead
is whethet the communication .“expressly advocates the election or defeat of a clearly
identified candidate.” The scripts for both advcrtlscmmts bexng run by the RGA are
attached” and neither of the; dverhsements coritaing words of phrases that urge the'
viewer to take :amy kind, gf électoral action, let alorie axpress advocacy as defined

it omimis i1 -

the Commission’s Ru]ee. Chapter I, Sacncm 10(2)(]3)

Chapter 1, Section 10(2)(}3) of the C‘omzmssmn 8 Rules a.lsd indicates that in the
Commission’s view, commuﬂwatmns of* campmg;i ; lagzm(s) or individual word(s),
which in coniext can have o oth 1lar¢asonable meaning than to urge the election or
defeat.of one or more’ ‘cleatly Ideﬂhﬁad candad,ate(s} such as posters bumper stickers,

dvarhsemcmts ete. which's say‘ F i : 201’)0 ’ ‘Murphy/'chevens or
“Canavan!’™ could constitute e‘}cpreSS advmcacy Thls expausmn of the-definition of
“expressly advocates® bcynnd Spemﬁc “magic. wofds ‘ta include “communicatiors. .
which in context can have no other reasonable meaning. ... has no Maing qtatutory
authority, and appears to iristead b a creation of Comm“issmn Rules, Please note that
this language derives fitm the Oth Circuit's Furgmdz opition, The ngmrh opitiion,
however, stated that "Spaﬁcb iy -only be termed advmacy if it presents a clear plea’
for action, and thus speech that is. terely informative 18 not covered by the Act.
Finally, it must be clear what adtion. is asdwcaté;d Speech cannot be * eXpPress
advocacy of the election or defcat of a'clearly 1dent1ﬁed candeate whcn reasonable
minds could differ as to whether it engourages the reader totake some other kind of
action." FEC . F’urgaz‘ch 807 F.2d 857, 564 (9"h Cir. 1 937)

The RGA’s advurtrs@mtmts talk abmlt 1mpmtant pmhcy issues in Maine and even
provide a phone number to contact Chandler Woodcmk and encourage him to support
new solutions to changa Mame 8 dwectmn Thc 1ssuas dmcussad in the RGA ]

' See Attachment A. A]thoug,h this [ntc:rpmnve Bulletm ﬁ'om the Massachuscﬂs Dt’f’ e nf C‘ampa]gn & Political
Finance is, of course, not binding on a Maite Comnission, the détailed. exphcahon of “F‘xprcsa Advocacy as defined
b}' the federal courts™ that begins on page 2 miy nbnnthcless be imstructive,

21-A MR.S.A. Scc. (D193 1 (definition 61 ependent Exp:andlture”j
: SFL‘" Attachment I} "New Solutions™ aad A,ttac:hmcnt Crax Cri .

* Governor Baldacci’s campaign recenitly sént a letrer'ty televmmn statinne braggmg thiat “Maine’s gas tax ranks |50
in the country™ and that Maine's tax birden-has fallen froin.the 2™ to niow only the 3" highest in the country. See
Letter from Michael V. Sax| on behalf of C‘ommrtt.afe 16 Re-eIect Jobn Baldace, ‘-‘,e-ptem}sm 7. :2006

2

17743



A3/15/208E 17:1@ ZATZEVETVS ETHICS COMMISSION P&SE 18743

advertisements all come from news articles, government documments, and policy
reports about the challenges facing Maine. There is a fundamental pohcy argurnent
going on in Maine right now — liberals and those in power are arguing that everything
is good in Maine, and others, like the RGA and Senator Woodcock, arc arguing that
Maine should go in a new direction and can do better than the current tax burden,
structural budget gap, and out of control spending. These are important issues that
effect all Maine residents, and while the RGA’s discussion of thesc issues may in fact
have the effect of helping to elect Senator Woodcock (by talking about policies he
supports) or defeat Governor Baldacei (by educating people on econormic
environment that he is responsible for), these issues are much larger than any one
candidate or campaign for political office.

Please note alsa that there 15 an established understanding of what does and does not
constituic cxpress advocacy in Maine, and the advertisements that the RGA is
currently runming are well within what is understood to constitute issue advocacy. For
exanple, Maine Democratic Party Chairman Ben Dudley (not one to usually stick up
tor Republicans party organizations) said “the Republican Governors Association has
been careful not to cross the line into directly advocating for Woodcock’s election.”™
Independent candidate Barbara Merrill is quoted in the same frewspaper article as
saying that RGA’s ad is an issuc ad, not direct advocacy, but “I"s a loophole that vou
can dnive $200,000 through. . . Democrats are going to cory foul today, but they’re going
to do the same thing tomorrow.”™ Ms. Merrill turned out to be prophetic, because the
day aftcr the RGA began running issue ads, the Maine Democratic Party began

ronmnin g substanti'vely gimilar issue advertisernents,

The RGA believes that the advertisements that we are currently running, as well as
the ones the Maine Democratic Party (“MDP”) are running, are clearly issue ads. To
the extent, however, that the Commission disagrees and in response to the LaMarche
inquiry rules that the RGA’'s advertisements somehow contain express advocacy, we
would respectfully request that you make the same rulitig regarding the
advertisements being run by the MDP. Ms. LaMarche has not filed a similar inquiry
regarding the MDP advertisements in an apparent attempt to score political points by
attacking Senator Woodcock because he is a clean elections candidate. The RGA,
however, is running our advertisements independently of Senator Woodeock and the
clean elections status of the clearly identified candidate in an advertisernent is not
legally material to the determination of whether the advertisement in question
expressiy advocates the e¢lection or defeat of said candidate. If the MDP or RGA
advertisements are found to expressly advocate the election or defeat of sither
candidate, then the cost of that advertisernent (whether by the RGA or by the MDP)
would qualify as spending that would trigger additional funds for the other clean
clections candidates.

j David Farmer, Ad Campaign Touts Woodeock, Sun Journal. September 1, 2006.
Y, ‘

[¥F]
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The LaMarcite campaign is requesting that the Commission aiso consider a second
issue advertisernent that the RGA is mnnmg in Mame. Specifically, some of the
language shown on the final image of the 'detmﬁment ticludes: “Chandler
Woodceck/Governor/New Soluttons to Clavige Maine’s Direction.” Please address
whether this second ddvermemem expfessfy ad’uomtes the election of Chandler
Woodcock. ‘ : :

The RGA’s second advert:smnﬁm ]nke our ﬁrst cme talks abom 1ssues that are
currently important in Maine and does not expressly advnc:ate the. ele(ﬁtmn or defear of
any clearly identified candidate. The 1mpli-§:aﬁt:0n of the LaMarche caimpaign’s second
letter of 4 mquiry 1o the Commission, and your quesimn is that the word, “Governor”,
appeating onee in our advertisement, mighit thatige thc—: nature: of the advertisement. i
does not. This advarﬁsement ( Attachmient C) dcms not contain any Wc:-rd$ that would
indicate electoral advocacy (such as “Vote: Woodcm}k for Govemnor,” or “Woodeock
for Governor,” which would consumtf: express advcca,cy) Instead after a discussion
of the tax and economic polwy 185ues curmntly being debited in Maine, the
advertisement ends with a call to action te “Tell Chandler Woodcock - you support
new solutions o' change Maine's djrec;tmn P]Ctil'l"ﬂd on the screen during that verbal
call to action is a picture of a. church stecple a picture ‘of Sghator Woodcock, the
words; “Chandler Woodeock, “Governor®, “New Soiutlons to Change Maine’s
Dircotion™, and a phcme ruiinbet o call Semator Weodm} aswell as. ihe RGA-
Maine PAC's disclaimer. The verbal Emd graphm empham d:tmng thlS sccne is to tell
Sendtot Wondoock to support pohmes that take Maine itia new chreutmn o
electmns or alectmral advﬂc:acy is referenced ot mip 1ed ' o

P}f:asc nmte that (agam strangely not refe crem»:ed in the L"lM.‘éu*che lette;r "
MDP advertisernants also similarly containg 4 graphlc‘ .‘t-hé‘
the énd ofithe MDP’s so-called “Saved Jobs™ ad, the screen says “Iol‘m,B ;dac:m The
Jobs Governor.” In the context of that MDP advertiseraetit, we do- 10t Belisve the
inclusion 6f° thai graphic constitutes express advecacy I howwer,' the. Gominission
believes that it pmblamahc in the RGA’s dvartlsmment then we would fespectfully
suggest that it is even more p‘roble'matlc m the: MDP '8 adwrhsumont (‘bccausc the
MDP advcrtlscment does not contain a ca‘l] 1o action on pohcy 1sgues like the RGA’s
does}

2)  Did the RGA prodice the advertisement in mapemrmn or. cnnsulmimn with Sen.
Woadcack, his authovized political mmmt#ee oF n'mr agmrs'f‘ '

No. The RGA 18 mnmng issue advemsements in Mame completaly mdependcnt of
Sen. Woodcock, his authorized political committec ot their agents (collectively
hereinafter “Woodcock Campm g0”). - In-an dbunddnee of caution, the RGA set up an
mdfrpendent “Maine Issue Ad. Unit” to ofeate and place isse advm‘tlsemems The
consultants that are part of RGA’s Maine Issue Ad Unit have not had, and will not
have, any contact with the Womdcock Campalgn
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In particular, did the RGA obtain the videotape or fiim of the candidate at
campaign events in cooperation or consultation with the candidate, his
commtitiee, or their agents? I note that there appear to be two campaigi
events within the ad. '

No. All of the moving images in the RGA’s issue advertisements in Maine
were callected independently of the Woodcock Campaign. Specifically, the
footage of Senator Woodcock was obtained by reviewing the schedule of
public events listed on the Woodcock website and then sending a cameraman
to videotape Senator Woodcock at one of those public events. The
cameraman did not identify himself or who or what entity he was shooting
footage on behalf of.

From what source did the RGA obtain the photograph of Sen. Woodcock
sitting in a military vehicle? A smaller version of the photograph (with
different outlines) is available on the Woodcock campaign’s websife.

All still images used in the RGA issue advertisement were publicly available
and obtained through a search of the World Wide Web. The RGA's Maine
Issue Ad Unit did not contact the Woodeoek Campaign to obtain the
photographs.

Thank you in advance for your consideration of our responses. Please do not hesitate to
contact me at (202) 662-4156 if there i any additional information that I can provide to you.

Enclosures

eneral Counsel

FAGE

Z8/43
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Issued: Fuly 10, 2006

INTE LETIN

Express Advocacy and Issue Advocaéy

This office is frequently asked for guidance regarding the applicability of the Massachusetts
campaign finance law, M.G.L. ¢. 55, to various types of advertisaments or other communications
that might be viewed as “issue oriented,” but which might also be seets as praising or disparaging 2
candidate. For example, an advertisement might be atred or published prmr to an election that
clearly identifies a candidate, describes the public policy issucs that the group paying for the ad
believes the candidate has mishandled or is mistaken on, and urges persons to call the candidate.
The ad does not, however, ask voters to vote for the candidate’s opportent, or against the candidate.
Similarly, an ad might praise a candidate’s position ont an issue, but smp short of askmg for a vote
in favor of the candidate.

This Bulletin provides guidance regarding whether such communications iﬁvuhfi: the
making of expenditures subject to the requitements of the Massachusetts campaign finance faw,

I Summary

In general, a communication is regnlated under the Massachusetts carnpaign finance law if it
contains “express advocacy,” as opposed to “issue advocacy.” A communication comntains “express
advocacy” regarding a clearly identified candidate if it contains one of the following: (1) explicit
words that urge the nommation, election or defeat of the candidate, such as “vote for,” “elect.”
“support,” “cast your ballot for,” “Smith for Senate.” “vote against,” “defeat,” or “reject” or
synonymous words, such as “unseat”; (2) words that urge other eiectoral action, such as words
asking viewers or readers to carnpaign for or contribute to, the candidate; (3} words, symbols or
graphm representations that relate to the candidate’s nomination or election (e.g., “vote,” “elecnon
or “candidate™), if in the context of the entire commmunication, the words exhort the
reader/viewer/listener to take action to support the nomination, elestion or defeat of the candidate;
or (4) 4 symbol or other graphic representation explici-tly supporting or opposing the candidate if
combined with a word or symbol relating to the nomination or election of the candidate, e.g.. the
candidate’s name with an “x” drawn through it combined with a reference to the date of the
election, or a copy of the ballot with only one candidate’s name checked. Communications that do
not contain these features may be considered “igsue advocacy.”

& W mass . gov/oonf E-mail; osptécpt.state.ma.us
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The distinction between “express” and “issue” advocacy is significant in part because, under
M.G.L. c. 535, business c:orpumumns ot ﬂrgam?aums that receive funds from business corporations,
may not pay for communications suppartmg or mpposmg candidates ot pohucal pames I addition,
where an expenditure wmuld be petmitted tmider Chapter 58, e.g., it would not be made using
corporate funds, the campaign finance law Wcsuld snll require disclosure of the expendltm:c

Also, if an mrgamzatmn or gmup makaa an ex;menditure fnr a: connnumcatmn contalmng
express advocacy and also raises fands for the. putpose of paying for the commumication. the
otganization or group bocomes a- pahucal mmmm:eze and must organize and register as sm:h with
OCFPF. Political r:ommnteas st d1sclms¢ not -:mly &xpandmures but also receipts. In’ dontrast, if a
communication is “issue advocacy,” as; .defined in this Bulletin, no disclosure is requiived vnder the
Magsachusetts campmgn ﬁnance law un]as.-; 1t is, cmr:dmated a5 d:scussed belobw,

-

Evenifa ::Qmmumcatwn i con 'd réd

(3

1531.1& advocacy," it may still be regulated ifitis
coordinated with a condidate or. the oz &5, mrmmz‘ree An expeniditure. m,adsa to dmtnbute,
publish or broadcast a coordinated cor : ,tmn 'fclatmg toa candxdatﬂ*s nomination: or election
is considered an in-kind cmtm“buuﬁm subiject to the ¢z mpalgn finance Jaw if'a candidate or his
committee can exercise ccmtml ove comrnunication: dn: aﬁdmom suc.h aii expenditure is
considered an in-kind comﬂbumo re hig been substantial dmaussmn g n&gonar.mn
between the candidate orthe H:‘i‘;.rmttaa and the spmﬁ&r over the commumcatmn s{1)
c:ommtﬂ (2) tzmmg, (3} lnmanaﬂ‘ : : i

2. Buckley v, Valeo and i prbgeny |

In Buckley v, Valeo, 424 U.s, 1 { 19’76) ﬂm Suprem {:murt amdulated & digtinction betwesn
contributions and expenditures, statizig that whﬂe restrictions ot can.u‘fbutmns i L mﬂy a nmrgmal
restriction upon the contributor’s ability 1o e, gage in frae commuynication, restr; :
expenditures for pUlItICﬂl communicalién represent suhstantlai restramts wn pel mmai spwch and are
therefore entitled to the closést seritiny. Buckley, 424 1.5, at 19-26." Applying this level of ;
scruuny. the Court determined that the Federal Election Camipaign Act's restriction.on ﬁxpendxtures

“relative to a clearly 1dent1fic:d cendidate” 2 S § 608(s)(1) was impermissibly vague. See
Buckley, 424 10.8. at 34, The vaguenes ‘d&fim&nc:y conld, however, be avoided “by reading [the
statute] as limited to compmanications. ﬁ'mt mcfude e;xphczr word? af advc:-cav:y of election or defeat
of a candidate ” (Bmiphasis adﬂ.ad} : :

Ina fnotnote the Court ) . jamplas of words of expréss advncacy, such as “vote
for,” “elect,” “support,” “defeat,” and “veject.” This hﬂcﬂma kizown as the “magic words™
reqmrement In addition, the { examined the disclosure provisions in 2 U.S.C. § 431 which
defined “mxpendltura" to mcludmhﬁ e bf mmxey t::rr otlfer assets “fmr the pirpose of

' The Court upheld a $1,000 hmuamm o centribuho by md" di
concerned “precisety on the problein bf fargé c:ampa: contTibutions - the' narrow aspect of polmcal assbeiation where
the actuality and fmtenhal for icn:mptmn have béen jdemitified - while; leavmg persons free w engage in independent
political expression,” L.e., the provivion was sustained beciuse the goverithent demonstrated & “sutficiently | important
interest™ and the statute was “closely drawn™ to avmd mfrmgcment of cottstitutional Tights, Budkley, 424 11.8. at 26-20.

*caﬂdjdates stating that the lnmwatton
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influercing” a federal election.” See Buckley, 424 11.8. a2t 61. Again, the court determined that to
avoid vagueness problems, the statute should be interpreted to reach only funds used for
communications that expressly advocate for the election or defeat of a candidate. Jd.

The “magic words” requirement led to a situation where groups could finance certain
communications with money not regulated by the federal campaign finance statute that avoided
magic words, but which were, in reality, designed to support or oppose candidates. These
communications became known as “issue ads.” As a result, the definitions of “express advocacy”
and “issue advocacy” have been the subject of much debate and litigation. See Trevor Potter and
Kirk L. Jowers, The New Campaign Finance Sourcebook, Chapter 7, which collects and discusses
various circuit court rulings (Brookings Institution, 2005).

Ten years after Buckley, the Supreme Court again considered express advocacy and “magic
words” in FEC v. Massachusetts Citizens for Life, 479 U.5. 238 (1986) (“MCFL”). In MCFL the
Court, in construing the words of 2 11.5.C. § 441b(a) (the ban on corporate independent
expenditures), i.e., “in connection with any election,” reiterated that where a campaign finance
statute provides a vague definition of expenditures that are regulated by the statute, Buckley requires
the use of words that explicitly call for the election or defeat of a candidate. In MCFL, the Court
determined that a Special Edition of a publication that urged votexs to “vote ‘pro-life’,” identified
pro-life candidates, and provided their photographs, contained express advocacy. In reaching this
conclusion, the Court looked at the words used in the publication to deterrnine its “essential nature.”
See MCFL, 479 115, at 249, where the Court stated:

The Edition cannot be regarded as a mete discussion of public
issues that by their nature raise the names of certain politicians.
Rather, it provides in effect an explicit directive: vote for these
(named) candidates. The fact that this message is marginally less
direct than “Vote for Smith” does not change its essential nature.
The Edition goes beyond issue discussion to express electoral
advocacy.

Federal court decisions since MCFL have generally continued to narrowly interpret “express
advocacy” to require specific words of electoral advocacy, They have also recognized, however,
that the “magic words” listed in Buckiey are not exclusive, See, « g., Maine Right to Life v. FEC, 98
F.34 1 (1% Cir. 1996)(per curiam) snd Chamber of Commerce of the United States v. Moore, 238 F.
3d 187 (5™ Cir. 2002). For example, in Moore the court stated:

We think it is clear that the examples of express advocacy listed in
the Buckley footnote are ilustrative rather than exhenstive because
there are a variety of other words and phrases that convey precisely
the same meaning, But express advocacy necessarily requires the
use of language that explicitly and by its own terms advocates the
election or defeat of a candidate. Tf the langnage of the
communication contains no such call to action, the communication
cannot be express advocacy, Thus, communications that discuss in
glowing terms the record and philosophy of specific candidates,
like the advertisements at issue here, do not constitute EADIESS
advocacy under Buckizy and MCFL unless they also contain words
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that exhort viewers to take specific electoral actmn foror agamst
the: t:andﬁatea .

288 F. 3d at 196-197,

Similarly, in FEC W Chn.s‘fmn C‘nalzrwn 52 F Supp 2d 45 CIZJ D ¢, 1999), the court held
that a mailing by the Georgia Christian Coalition befors the 1994 Gm:srgm primary advocated the
election of Congressman Gingrich becanse it “wis expréssly direcied at the reader-as-viewer,”
when the letter stated that “The Pmnary Electmnsf are heré!" and thex pmwded two items “[t]o help
you prepate for your trip to the voung booth » C’hmrmn C‘mlmon 52 F Supp 2d at 38. The court
stated: .

whﬂe the $c0mcsrd leaVBs a.tnblguous whmh aandxdates the .' |
Coalition supports, the following senterice of the letter remove:d afl
dmubt about thf: purpose of thez Cc:ahtmn (3 maﬂmg withi re:

Cnalmon 10@ p:rcenmr Malce sure that ybu $ave
for Novetibet, however, because all other Congré '.
opposed m the € | ;
tha lmter 15 that bec

wis 3 Chmuan Coalition 10!’} percenter and thnrcfore. the resader
s}muld vote for lum . ‘ :

Christian C‘oal:rmri 52 P Supp Qd at 65

The C’hn.mr.m Caalat;an casa ﬂlustrates ﬂ:m applmatmn of thu-. "tmpre:ss advmacy” stanidard
synthesized from earlier, féderal coort opﬂuam (ut pages 6 1-62 of I:hi: opinion) to & cormunication
that supported or; mppmsad a candidate, cotitained words relating to an election, and called for some
action relating to the.election. Tn these' circuumistinces, the conrt ittdicated that, given the words used
in a letter distributed by the Coalition arid the timing of the comminication, the letter exhorted the
reader to take electoral action to support the election or defeat rat‘ a clearly 1dent1fmd candidate, and
therafore jt Shﬂuld be. conmdcrcd exhrass advocacy ‘ |

e electmn adv&mamg that couid be hidden
from campaign finanice dwclosure reqlmem&;l CRA amiehded the federal campaign finance law
(FECA) to close this perceived lacspholﬁ bym-ea,tmg anew categmy of cxp&ndxtums calted



A3/15/208E 17:1@ ZATZEVETVS ETHICS COMMISSION PaSE 25743

Interpretive Bulletin IB-06-01
Page 5

“electioneering communications” that are regulated by federal lirnits and disclosure 1::1'u:w'isiq:»ns,1

Electioneering communications are defined as broadcast, cable, or satelliie communications
referring to a clearly identified candidate for federal office, airing within sixty days of the
candidate’s general election or thirty days of the candidate’s primary election, and targeting the
candidate’s electorate. 2 U.S.C. § 434(f). The definition was intended to include “sham issue ads™
paid for with prohibited (corporate or labor) funds, i.2., ads that clearly are intended 10 influence an
election but avoid the use of Buckiey's magic words, and therefore escape regulation. 2 UJ.5.C. §
441b. See Potter and Jowers, at-56.

The Suprerne Court upheld the electmneermg commumnications provision against
constitutional challenge in McConnell v. FEC, 540 11.S. 93 (2003). ¥ The Court indicated that,
unlike the langnage that had bezn at issue in Buckley, the electioneering communications law was
not overly broad or vague, The Court stated that “[Tjn narrowly reading the FECA provisions in
Buckley to avoid problems of vagueness and over breadth, we nowhere Sugge:sted that a statute that
was neither vague nor overtiroad would be required to toe the same express advocacy line." 540
0.5, at 192, In supporting the governmental interest justifying the e:lecnoneermg communications
provision, the Court observed that the Statute survives constitutional scrutiny in part because
“Buckiey's magic words reqmrf:ment is func:tmnally meaningless.” 540 U.5: ar 689,

MeConnell related to an asse:ssmant by the Court of BCRA'% recmﬂy‘mamed electionesring
communications provision, however, whifch finds no counterpart in the Massachusetts campatgn
ﬁnance law. The discnssion that fﬂ]lﬂWS, in Part TI, considers the extent to which the def'mltmn of

“express advocacy” supplied by fﬁderal cmurts can be adopted in Ma.?.sachusctts '

IM.  Application of the © m;r.iress ‘a-cluocamv definition within the ccmtext c&f r:he Maqwachusetts
campaign finance law -

The Massachusetts campaign finance law contains, in séveral places, lahguag”& similar to the
language in the 1975 federal law that the Supreme Court found vagl.m and werbroad in Buckley and
therefore subject to const:tuhunal challenge.

For example, Sectmm 1 -uf Chapter 55 defines “expenditure” to inclade money or other
things of value spent “'for the prrpose of influencing the nomination or election” of a candidate.
Financial activities that meet the definition of “expenditure” in Section 1 are subject to the limits
and disclosure provisions of the statute. In addition, in accordance with Section 1, a group or
organization that taises funds and makes ax‘pend itures to support or oppose a candidate i is subject 10
the disclosure and other requirernents that apply to political committees.

* In general, federal rules require that eie.ctmnearmg communications relating 1o fade:ral candidates be financed using
funds from sources permissible under the fedefal gampeign finance law (e.g., such communications may not be financed
by cotporations or unions). Once paymerits cxéced $10,000, the disbursements and the saurces of the funds used must
be disclosed within 24 hours, See 11 CFR 100.29 and 11 CFR 104,30, and the Federal Election Commission brochure
on electioneering communications (http:/vwewve fae, govipages/brochures/clectionzering. shtml),

? However, on Jarmary 23, 2006, the SJuprtne Court, in Wisconsin Right ro Life v FEC (D4-15%81), remanded a
challenge to the application of the electioneering comrhunitation: Provision to the District Court, stating, in 4 short per
curigm decision, that in upholding the electioneering cofarmunication provision “against facial challenge” in MeCornnealf,
the Court “did not purport to resolve future as-applied challenges.” Wisconsin Right to Life dethanstrates that this ig 2
deveioping area of the law and that further guidance witl be needed in the future. ‘
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In addition, where a comrunication containg express advocacy, funds derived from business
corporations may not be used to finance the communication. See Section 8, which states that
business corporations may not “directly or indirectly give, pay, capend or contribute, or prommise to
give, pay, expend or contribute, any money or other valuable thing for the purpose of aiding,
promoting or preventing the nomination or election of any person to public office, or aiding or
promoting or antagonizing the interest of any political party.” A business corporation (or an
organization that receives corporate funds into its genéral treasury) may, however, pay for a non-
eoordinated communication that contains enly issue advocacy without being regulated by the
Massachusetts campaign finance law. Finally, if an organization or group makes expenditures and
raises funds for the purpose of paying for a communication that contains express advoeacy, the
organization or group would be required to register as a political committes and disclosure would be
required of the organization’s financial activity. See M.G.L. ¢. 55, § 1 and 1B-83-01.

Because the language in Sections 1.and 8 15 similar to the language described ag vague and
overbroad in Buckley, the “express advocacy™ qualification must be read into both sections. The
Massachusetts campaign finance jaw does not provide any guidance, however, regarding the
definition of that term, but we may approprialy refer to the meaning supplied by federal court
decisions interpreting similar statutes. See, e.g., Cyram v, Ware, 413 Mass. 452, 470 (1992).

Although communications that would be defined as “electioneering communications™ in the
context of federal law are becoming increasingly evident in Massachusetts elections, the
Massachusetts legislatare, as of the date of this bulletin, has not adopted an electioneering
COMIMUNICAtions pruviS‘ion.“"fIh;:a;faftse'; in compatison to federal law, Massachusetts law has a
vague definition of expenditures, including ¢xpenditures that might, in the federal context, be
subject to regulation as electioneering conminiunications. This means that there is a much gréater
degree of ambiguity regarding whether such communications, inl connection with Massachusetts
elections, invelve the making of expenditures within the scope of the Massachusetts campaign
firance law, :

After Buckley was decided, the Massachusetts campaign finance Jaw was amended to
inclode a provision, M.G.L.. ¢. 55, § 18A, which regulates independent expenditures.” The
legislature, tracking language in Buickley, draftéd Section 18A to reguiate express advocacy made
independently of a candidate or the candidate’s committee. Since there is no definition in Chapter
55, however, regarding the meaning of “express advocacy,” we must look to Buckiey, MCFL, and
other federal decisions construing the term for guidance. o

Based on the analysis in Buck{ey, MG‘FL and other federal court opinions, for a
comgminication to contain “express advecacy” and be regulated as an expendirure, it must contain

* Other states {e.g., California, Convecticut, Florida, Minois, North Carolina, Olio, Vermont and Washington) have,
however, enacted such statutes. Lo AT :

Sethop 18A requires the filing of a report disclosing Independent expenditures made by any “individual, group of
association not defined as a political cominittes™ that “expressly advocate™ the-eléction or defeat of a clearly identified
candidate or candidates within seven days of uny.such ekpenditure exceeding $100 during a cilendar year, The statute
defines an “independent expenditure’ as an expenditure “mdds’ without coaperation or consultation with any candidate,
or a nanelected political commiitee organized on behatf of a candidate, or any agént of 4 camdidate and which is not
made m concert with, o at the request of suggestion 6f, dny candidate, or any tonelectad political comrnittes organized
on behalf of 4 candidate or agent of such candidate.” Busliesscorporations may not make independent expenditures.
See MGL.c. 55, § 8. ' ' -
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one of the following: (1) explicit words thet urge the nomination, election or defeat of the candidate,
such as “vote for,” “elect,” “support,” “cast your ballot for,” “Smith for Senate,” “vote against,”
“defeat,” or “reject” or synonymous words, such as “unseat,” (2} words that urge other electoral
action, such as words asking viewers or readeare to campaign for or contribute to, the candidate, (3)
words, symbols or graphic representations that relate to the candidate’s nomination or election (e.g.,
“vote,” “election,” or “candidate’™ if in the context of the entire communication, the words (as in
the Christian Coalition case)-cxhort the reader/viewer/listener to take action to support the
nomination, election or defeat of the candidate, or (4) a symbel ur other graphic representation
explicitly supporting or opposing the candidate if combined with a word or symbeol 1elating to the
nomination or election of the candidate, e.g,, the candidate’s name with an “x™ drawn through it
combined with a reference to the date of the election, or a copy of the ballot with only ane
candidate’s natne checked.

YWhere an orgam:ratmn or mdmdual makes an expenditure containing axpre:ss advocacy
coordination or consultation ‘with a candidate or the candidate’s committee, the organization or
individual has made an in-kind contribution to the candidate. In-kind conttiburions are subject 0
the limits and disclosure requirements of thie campaign finance law. I addition, as discussed in
Part IV, coordinated communications thit do not contain express advocacy may also, in certain
instances, be subject to the campaign finance law.

IV.  Coordination of conmm unications that do not contain express advocacy

Tn striking down limits ont independent expenditures, the Court, in Buckley; secimed to
recognize that money spent on’ ¢c}mu;iicatiom that are:f‘coordinata&’f;%#i-ith 4 candidate or his
campaign of agents may be ¢onsidered an in-kind eontribution, even it the absence of express
advocacy. Specifically, the Cotirt compared the federal statutory limnit on- mdepandent cxpendxturcs
in Section 608(e)(1) with the | separate limit, in Section 608()(2)B), on e.x"pendihires “on behalf of”
a candidate. The Court stated that the limit on independent expenditures, which'it found
unconstitutional under the First Amendment, applied only to independent a-xpendmlms for express
advocacy, but in contrast, Section 608(c)(2)(B), applied to *all expenditures placrsd incooperation
with or with the consent of a candidate, his agents, or an authorized coinmittee of the candidate a3
contributions subject to the limitations set forth in § 608(h).”° See Bickley, 424 U.S. at 47 (f. 53).
Therefore, Buckiey reflects an understanding that expenditures that are so “coordinated” with a
campaign that they may not be: considered independent expenditures. moay be treated as in-kind
contributions to a candidate.” The Court did not, however, distingtish coordinated express
advocacy from coordinated issue advocacy or define the extent of coordination that wouid be
sufficient to cause an expenditure to bc‘ considered a contribution.

In Clifion v. Federal Elecnon Commission, 114 F.3d 1300 (199‘?), however, the First Cireuit
Court of Appeals considered the extent to which federal regulations governing coordination are
permissible. In Clifton, the Court assessed the canstitutionality of the FEC's 1‘&@.11&11:“:11153 restricting
corporate contacts with candadate:s ot candldate agents with respect 1o voter guldcs and voter

;Ssectmn GOﬁtZ(b) conteined the limits on contributions from individuals and’ committess to candidates. See Buckley, 424
at 13 (fn. 12).

7 Tracking the language in Bugrity, federal law curremtly reats conrdmated expenditures as contributions. See 2 17.8,C.
§ 441 a(2)(7)BXI), which stares that “expenditures made by a1y person in conperation, consultation, coneert, with, or at

the request ot suggestion of, a candidare, his suthorized political committees, or thair agents, shall be considered to be a
contribution to such candidate

F1ICER, § 114.4(cX4) and (5).
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records, and determined that the repulations were invalid, in part because they banned aif oral
communication befween corpotations invelved in publishing voter guides and candidates. The
court stated that ta be subject to regulation, there must be “some level of collaboration beyond a
Tmere inquiry as 1o the position taken by a candidate on an issue.” /4. What level af “‘coordination”
might be sufficient to find an in-kind contribution was not resolved, however, in Clifton.

The question of whether coordinated issue adwcacy may ht'- regulated was maore squarely
addressed in Christian Coalition, in which the District Court for the District of Columbia found that
conrdinated issue advocacy was subject to campaign finance reguiation, but “the standard for
coordination must be restrictive, limiting the universe of cases triggering potential enforéement
actions to those situations in which eoordination is extensive enough 16 make the potential for
corruption through legislative guid pro guo palpable withiout chilling protected contact between
candidates and corporations and unions.” S2 ¥. Supp. 24 at 86-91. The court tried 1o strike 2
balance between the position of the Coalition that only coordinated express advocacy can be
regulated and the position of the FEC that any consultation. about the candidate’s plans, projects or
needs renders subsequent expenditures “coordinated” contributions and therefore in-kind
contributions. 52 F. Supp. 24 at 92.

In Christian Coalition, the cout stated that, based on Buckley, “ezpressive coordinated
expenditures” have the status of in-kind confributions. “Expresswe coordinated expenditures are
expenditures that relate to 2 candidate’s normination or election that, unlike expenditures for other
non-communicative materials, might be paid for by 4 supporter of a candidete. 52 F. Supp. 2d at 85
{fo. 45). Because expressive f:xpe.ndlturas raise Fisst Amendment concerns, they can be regulated
only if sufficiently coordinated thh the candmm: or his commitiee. ‘

Applying the analysis used in- Chnsrmrz Cmﬂmm whether a coordinated comnumaatmn
can be treated as an in-kind commiunjcation dcprmds on consideration of a number of factors,
including the timing and contentof a comﬂmmc:atmn X requesied or suggested by a candidate or
the candidate’s cornmittee, a communication that, given its timing or content, relatas to an election
wouid be considered an in-Kind contribution:. Byen if the communication is not aired or - published
at the request or suggestion of a candidate or committes, however, a communication may still be
considered an in-kind contribution if it is ccar:urdma‘ted with the candzdatc or the candidate’s
committee.

In the Christian Coalition case:. tha court fashmned the following framework for
determining whether an ¢xpressive comxrmmcatmn relating to an eléction is “coordinated,” and
therefore an in-kind conmbuuon

The fact that the candxdme haq mquested ot sugge:sted that 4 qpcndcr engage in
certain speech indicates that the speech is valuable to the candidate, giving such
expenditures sufficient cmntmbuﬂon—hke qualities to fall within the: Act’s
prohibition on ccmtnbutmm

In the absence of a requast or suggestion from the campaign, an expressive
expenditure becomes “coqrdinated” where the candidate or her agents can
exercise control over, or where thete has beéen substantial discussion or
negotiation between the campaign and the spender over, 2 communication’s (1)
contents; (2) timing; (3) location, mode, or intended andience (e.g., choice

- between newspaper ot radio adva:rtxscmcnt), or (41 “volume” (e.g., number of
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copies of printed materials or frequency of media spots). Substantial discussion
ot negotistion is such thai the candidate and the spender emerge as partners or
joint venturers in the expressive expenditure, but the candidate and spender need
not be equal partmers, (52 F, Supp. 2d at 92).

We find this articulation persuesive and consistent with Bucitley. Where a communication
that relates to & candidate’s nomination or election is “coordinated,” as that term i¢ défined by the
Christion Coalitlon case, this office would consider the coordinated communication to invelve the
receipt of an in-kind contribution. As such, payiments associated with the communication would be
subject to the disclosure requirements and. Hmiw of the Massachnsetts ca.tnpai gn finance law.

Establishing sufficient coordination 1o trigger regulation requires demonstration of “some
to-and-fro” between an organization or individual makirig an expenditure and a campaign. See
Christion Coalition, 52 F. Supp 2d at 93 (stating that the conversations relating to a voter guide
must “go well beyond inguiry into rﬁegouauun“) Fot éxample, coordination of ex;:endlmes for
“get-out-the-vote telephone exhortations must rise 1o the level of disgussion or negotiation over (1)
the contents of the seript; (2) when the calls are to be tmade; (3) the “location’ or audience, including
discussion of which databases are to be used; or (4) the numnber of people to be called” /d. A
similar analysis would be applied to other types of coordinated communications. ‘Each instance of
possible coordindtion miust be assessed, however, on a case-by-case basis, anid we strongly
encourage individuals or entities that are: considering such Expﬁndltlﬂes to meet ﬁrst w:th OCPF to
ensure comphance thh the campaigh finance law. ‘

We encourage ca.ndldates committees and mtereated md;wduals 01' gmups to cuntact QCPF
for guidance prior to the publication or broadcast of messages that miglit be considered to gither
- contain express advacacsf or egordinated communications subject to ﬂuﬁ Bullet:m

ichdel I. Sullivan s
Director
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RUPUBLICAN GGUAERNORS ASSOCIATION

septernber 14, 2006

Mr. Jonathan Wayne

Exscutive Director '
Commiszion on Govermmental Ethics
and Election Practices

135 State House Station

Augusta, ME 04333-(135

VIA E-MAIL: Jonathan. Wayne@maine.gov
Dear Mr. Wayne:

On behalf of the RGA, we wish to clarify one additional point regarding the LaMarche
inquiry to the Commission. In the LaMarche letter of September 1, 2006, the assertion is made
that the “primary mission™ of the RGA is “to assist in the election of Republican gubernatorial
candidates and the reelection of Republican Governors.” Theat statement is incorrect, Although
we do not believe that the stated mission of an organization is relevant 1o the Commission’s legal
analysis of whether an advertiserient expressly advocates the cléction or defeat of a candidate, it
is nonetheless important to correct the record and note that the RGA in fact hag a three part
mission, of which the LaMarche inquiry truncated and only submitted 16 you oxe pait. The other
two parts are: “To utilize the talent, kmowledge, creativity of the goverfiors to eﬁ&ctwely debate
and shape public policy on issues affecting the states” and “To enable Repubhcan Governors to
express, develop and proriote the philosophy of the Republican party at the state anjd Tocal levels
nationwide.” Attached is the RGA’s Mission Statement from our website, www.rea.org, Itis
curicus, to say the least, that the LaMarche campaign left off the parts of the RGA's Mission
Statement that deal with t‘ne drg'anjz'ati.t)n ’s policy and issue focus.

Thank you in advance for your ¢consideration of our responses. Please do not hesitate to
contact me at (202) 662- 41 56 iT there is any additional mfonna‘rmn thai I can provide to you.

rles R. Spies -
General Counsel

Enclosure

[747 Pervay Woania e, W0 saife 250 \-\'-";‘l‘.-thil':p;tm'l'!, TI0 200000, 02 G621 Ty 002 4R PILL e o
PATEY FOn WY LTS REIPUBL AN O30 FRNOVS A=S01007 VITON,
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September 14, 2006

Jonathan Wayne, Executive Director

State of Maine Commission on Governmmental Bthics & Election Practices
135 State House Station ‘

Augusta, Maine 04333-0135

RE: Complaint filed by Lamarche for Governor campaign
Dear Jonathan:

1 am writing on bechalf of Woodeock for Govemor in response to the complaint filed
by the Lamarche for Governor campaign concerning television advertisements being run by
the Republican Governots Association (“RGA”). The allegation that Sepator Woodeock or
his campaign cooperated with the RGA in the production of the RGA’s ad is without merit
and is unsupported by any evidence. It is disappointing that one of our opponents would
make an allegation which directly aitacks Senator Woodecock's integrity without any evidence
to substantiate the claim.

Senator Woodcock takes very seriously his obligations as a Clean Elections candidate.
He has insisted from the start that everyone involved in ‘the campaign understand the
limitations that he has agreed to abide by and has reitsrated to me on several occasions the
importance he places on compliance with the réquirements of the Clean Elections Act. To
date, I have seen nothing to indicate that Senator Woodcock or his campaign has not fully
complied with Maine law and Commission rules and guidelines.

Neither Senator Woodcock nor anyone associated with the campaign played any role
in the production of the RGA ads. We first became aware of the ads when they appeared on
television. The video featured in the ad was obtained at public cvents that Senator Woodcock
attended. Senator Woodcock's public schedule appears on the campaign website. A person
with a video camera appeared at several public events and recorded Senator Woodcock.
When the person was approached by people associated with the campaign, the cameraman
would not identify himself. 'We had no idea for what purposc the video would be used or
what person or entity cmployed the cameraman, but because all the video was taken in pubtic,
the campaign could not interfere with the taping.
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It should be noted that the cameraman apparently employed by the RGA is not the
only person who has been following Senator Woodcock on the campaign trail. The Maine
Democrat Party has hired a person who has identified herself as Senator Woodcock's
“tracker™ who has been recording Senator Woodcock at public events.

The photo of Senator Woodeock sitting in a military vehicle in Vietnam was not
provided to the RGA by Senator Woodcock or anyone involved 1 the campaign. However,
the image would be easy for anyone to obtain because it appears on the campaign’s website
and has been featured in over 200,000 pieces of campaign literature. The suggestion by the
Lamarche campaign that the use of the photo in the ad is evidence of wrongdeing is
ridiculous. :

Though the Woodcock campaign was not involved in the production of the RGA ads, 1
have seen the ads and do not believe the ads contain express advocacy. The standard
suggested by the Lamarche campaign is not consistent with Matne law. If the Commission
determines that the RGA ads do constitute express advocacy, I request that the Commission
review the television ads produced by the Maine Democrat Party. If the RGA ads trigeer
matching funds, the Democrats® ads should as well.

Though I personally believe that the law should be changed so that such ads would
trigger matching funds for Clean Elections candidates, the Legislature bas made the policy
decision that ads which do not include express advocacy will not trigger matching funds until
Z1 days before an clection. In 2003, the Legislature considered a bill submitted by the
Commission which contained a provision which would have expanded that period to 30 days
before an election. T testified in favor of this change before the Legal & Veterans Affairs
Commiittee. Unfortunately, the Committes made the decision to remove the provision from
the bill. This policy decision by the Legislature must be respected by the Commission.

I plan to be in attendance at the Commission’s September 22" meeting and will be
glad to answer any questions that Commission members or staff may have at that time.

Daniel 1. Billings
e-mail: dhillings@ewinet
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BEFORE THE COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES

AFFIDAVIT OF JEFF TOORISH IN SUPPORT OF LAMARCHE FOR GOVERNOR
INQUIRY INTO RGA INDEPENDENT EXPENDITURE

STATE OF MAINE )
) s8:
County of Cumberland )

I, Jeff Toorish, being first duly swom, say:

1. 1 ﬁicwed the television commercial paid for and produced by the Republican
Governors Association (RGA), calling for Maine people to “Tell Chandler Woodcock™ what
they think on commercial television in Maine. |

2. I h&ve been involved in the production of numerous political commercials and in
many other forms of political news and advertising. [ have decades of experience in television
production, including work as a producer, reporter, on-air talent and consultant. I have worked
on electronic news gathering teams, documentaries, commercials and feature film type
productions. During my more than thirty years 6f experience, [ have been involved in just about
every type of production there is. I have worked as a producer and reporter at two Maine TV
stations, WARBI in Bangor and WMTW in Portland/Auburmn. I was also the News Anchor and
political reporter at WMTW. I have produced video and advertisements for trade groups such as
the Maine Pulp & Paper Association; political candidates; and non-profit organizations such as

the New England Foréstry Foundation.

PAGE 1 - AFFIDAVIT
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3. T am conpsidered by my peers to be an expert in the field of political journalism
and political advertising and I have won numerous television awards for journalism from the
Associated Press, Maine Association of Broadcasters, Montana Association of Broadcasters and
others. I have also won three Tellie® awards for TV advertising as well as a Pollie® award for
political advertising.

4. Having viewed the RGA ad, 1 believe the subject of the ad, candidate Chandler
Woodcock, was posing for the video camera. To attain the quality of video shown in the ad, Mr.
Woodcock would have had to spend an inordinate amount of time “chatting” with the people
shown in the ad, more time than a candidate typically spends with potential voters at events of
the type being filmed.

5. Having spent many years as a political broadcast journalist, I can attest that
politicians will speak longer and strike what they believe are positive poses when they know they
are being filmed. Ibelieve that when the video erew showed up, Mr, Woodcock either knew or
surmised 1lwl-m they were and what they were there for. As such, he began posturing for them.

6. The clearest way to determine whether or not Mr. Woodeock was cooperating
with the filming of him would be for the Commission to subpoena the raw footage from the

shoots. They would give a clear portrait of Mr. Woodcock’s actions during the videotaping.

7. It is unheard of for a production company or advertising agency to not archive the
raw footage.
8. The ad also shows a vintage photo of Mr, Woodcock sitting in a jeep wearing a

military uniform. This photo is available on Mr. Woodcocks website, however, the quality and
size of the photo on the website rajses questions about its suitability for broadcast. Specifically,

the size of the photo on the website may not be of sufficient resolution {from the web) to be
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usable in a broadeast video. This raises the question of whether the Woodcock campaign
supplied the photo directly to the RGA. |

9. In the ad, therc appears to be video of Mr. Woodcock walking down a hal.lﬁray
and standing in a classroom. I believe this to be video of a stand-in or actor pretending to be Mr. |
Woodeock. If, however, it is Mr. Woodcock, there would be no question that Mr. Woodcock was
not merely cooperating but was actively involved in the execution of the video production.

10.  There is video from at least two locations in the commerctal. That is clear from
the change in clothes worn by the candidate. This leads me to believe that Mr. Woodcock was
aware of, and cooperated with, the filming of the ad.

11. Ttis my professional and expert opinion that the RGA television advertisement in
question, based on the foregoing, involved cooperation and/or consultation between the RGA

and Mr. Woodcock and/or his campaign.

DATED this| QI-E': day of September, 2006.

\_JetfTodtish

Subscribed and sworn to before me this g_ﬂl day of Mﬂr <;’“?P'_IL( . 2006.

/:)—i/g/c ',5,.," x/ zAn 57 -

Notary Public for Maine
My Commission Expires: ﬂfﬁ-tﬁ /% 5? b0
7
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MEMORANDUM

TQO:; Jonathan Wayne, Director, Commission on Govemmental Ethics and Election
Practices

FR: Blair Bobier, Policy Director, LaMarche for Governor

RE: Republican Govemnors Association Advertising for Chandler Woodeock
DT: September 14, 2006

Introduction

This memorandum is submitted in support of the Commission’s inquiry into advertising
by the Republican Governors Association (RGA) on behalf of Republican gubernatorial
candidate, Chandler Woodcock. Although the inquiry encompasses two issues—whether
the Woodcock campaign cooperated with the RGA and whether the advertising
constitutes “express advocacy”—this memorandum considers only the second issue.

Issue

The issue presented by the RGA ads is whether a reasonable person viewing them would
consider them to be advocating the election of Chandler Waodcock for governor.

Facts

The RGA, whose primary mission is “to assist in the election of Republican gubernatorial
candidates,” began airing television commercials in Maine in support of Chandler
Woodcock’s candidacy in late August of this year. According to various published
reports, the RGA spent approximately $200,000 on just the first of the two ads. Both ads
feature Chandler Woodcock exclusively. No other candidate for any political office is
depicted. The visual component of the first ad shows Mr, Woodcock in an historical
photograph and in various locations, including talking to citizens in a manner associated
with c_a%‘npaigling It is shot in the style of standard political ads and the voiceover is that
of political advertising. Both ads are being aired in September, the traditional start of the
campaign scason, within 67 days of the November 7 election.

The lead sentence of a news story in the September 1 edition of the Zewiston Sun Journal
said the ad is being shown “on behalf of Republican gubernatorial candidate Chandler
Woodeock.” The RGA featured this portion of the Sun Journal article on their website at
bttp://www.rga.org/News/Read.aspx 2ID=302 under the headline of “National Groups
Flex Their Spending Muscles in Maine's Gubernatorial Election.”
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Applicable Law

The Commission must decide whether the ads in question “expressly advocate™ for the
election of Chandler Woodcock pursuant to the Commission’s rules. The definition of
“axpressly advocate” is found in Chapter 1, Section 10 (2)(B):

"Expressly advocate" means any communication that uses phrases such as "vote for the
Governor,” "reelect your Representative,” "support the Democratic nominee,” "cast your batlot
for the Republican challenger for Senate District 1," "Jones for House of Representatives,” "Jean
Smith in 2002," "vote Pro-Life" or "vote Pro-Choice” accompanied by a listing of clearly
identified candidates described as Pro-Life or Pro-Choice, "vote against Old Woody," "defeat”
accompanied by a picture of one or more candidate(s), "reject the incumbent,” or commun ications
of campaign slogan(s) or individual word(s), which in context can have no other reasonable
meaning than to urge the election or defeat of one or more clearly identified candidate(s), such as
posters, bumper stickers, advertisements, etc. which say "Pick Berry," "Harris in 2000,"
"Murphy/Stevens" or "Canavan!”.

Analysis

The governing definition of expressly advocate contains two distinct clauses set apart by
the word “or.” The first clause considers whether specific phrases are used in
conjunction with advertising related to a candidate. The second of the two ads, which
includes the word “governor” in connection with Mr. Woodcock, as well as a campaign
slogan, should be considered express advocacy pursuant to the first clause of the
definition. However, contrary to some popular misconceptions, the analysis does not end
there.

If an ad does not contain any of the listed phrases, or similar ones, the second clause of
the definition clearly reguires the Commission to consider the context of the ads, and
whether they “can have no other reasonable meaning than to urge the election or defeat of
one or more clearly identified candidate(s).”

There is no question that Mr. Woodcock is the one and only clearly identified candidate
in both ads. The analysis then must turn to the context. The ads exclusively feature a
Republican gubernatorial candidate and are being paid for by an organization whose
mission is to elect Republican gubernatorial candidates. They are being shown during the
election season and are written, filmed and produced in the style of advertising that

advocates for the election of a candidate. For all intents and purposes, they are campaign
ads.

The news media recognizes that these ads are essentially advocating for Mr. Woodcock’s
election as evidenced by the Sun Journal article. The RGA recognizes that these ads
advocate for Mr. Woodcock’s election because it featured the Sun Journal article on their
website. As the Kennebec Journal queried in an editorial: “Would the Republican
Governors' Association spend an estimated $200,000 to run this ad if Chandler
Woodcock weren't running for governor? Of course not.” That is the context in which
these ads must be viewed. These are not “issues” ads. They are clearly not for the
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purposes of educating the electorate or for comparing the views of all the candidates for
EOVEIMOT,

Since the Commission’s definition of express advocacy considers the “reasonable
meaning™ of the ads, the ads should be viewed through the lens of a reasonable person.
This means the ads shouldn’t be viewed through the eyes of party officials, government
employees, judges or lawyers. If a reasonable person viewed these ads and was asked
what they were about, what would that person’s response be? The answer is clear.

Conclusion

The RGA ads unmistakably advocate for the election of Chandler Woodcock.
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Verrill Dana..

Attorneys at Law

MICHAEL V. SAXL 45 MEMORIAL CIRCLE
OF COUNSEL AUGUSTA, MAINE 04332-5307
msaxl@verrilldanra.com . 207-623-18%9 & FAX 207-622.3117

www verrilldana,com

September 15, 2006

Jonathan Wayne, Executive Director

Commission on Governmental Ethics and Election Practices
135 State House Station

Augusta, ME 04333-0135

Dear Mr, Wayne:

Please accept this letter on behalf of the Comrmittee to Re-elect Govemor Baldacci as a formal
complaint and a request that the Commission determine that the Republican Governors
Association Maine PAC’s recent advertisement (the “RGA Ad”) was an independent expenditure
expressly advocating the election of Chandler Woodceock for Governor. The tagline
“Woodcock- Governor” in the context of the advertisement qualifies as express advocacy under
Maine law and Commission rmles. Therefore, the RGA Maine PAC violated Maine law and
Comrmission rules by failing to report the independent expenditure to the Commission.

Independent Expenditure

Maine law requires that all independent ¢xpenditures in excess of $100 made by a political
action commiltee which expressly advocate the election ot defeat of a candidate must be reported
to the Commission. 21-A M. R.S.A. § 1019-B. If the independent expenditures made by a PAC
totals in excess of $250 per candidate per election, then the expenditures must be reported to the
Comumnission within 24 hours. Commission Rules, Chapter 1, Section 10(3)(B).

Because the cost of the RGA. Ad obviously exceeded $250, and because the RGA Ad constituted
express advocacy, RGA Maine PAC was required to report the expenditure within 24 hours.

Express Advocacy
Mainc law and Comrmission rules define express advocacy as:

...any communication that uses phrases such as "votc for the Governor," "reelect your
Representative,” "support the Democratic nominee," "cast your ballot for the Republican
challenger for Senate District 1," "Jones for House of Representatives,” "Jean Smith in
2002," "vote Pro-Life" or "vote Pro-Choice” accompanied by a listing of clearly
identified candidates described as Pro-Life or Pro-Choice, "vote against Old Woody,"
"defeat” accompanied by a picture of one or more candidate(s), "reject the incumbent,” or
communications of campaign slogan(s) or individual word(s), which in context can have
no other reasonable meaning than to urge the election or defeat of one or more clearly
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identified candidate(s), such as posters, burnper stickers, advertisements, gtc. which say
"Pick Berry," "Harris in 2000," "Murphy/Stevens” or "Canavan!”.
Commission Rules, Chapter 1, Section 10{2)(B) (emphasis added).

In supporting the clarification and strengthening of “the independent electioneering expenditures
in races involving a Maine Clean Elections act candidate™ (LD 1196, Sumninary of legislation),
Representative Kevin Glynn said,

This legislation will set a new standard whereby candidates who have ads who (sic) are
done on their behalf; those independent expenditures are going to count for matching
funds for clean election candidates, Additionally, if you are munning as a traditional
candidate and one of these ads is done on behalf of a clean elections candidate, the
amount of money that you can spend in your election campaign without friggeting
matching funds will be raised. (Legislative Record — House, May 21, 2003, in support of
the Majority Ought to Pass as Amended Report as Amended by Committee amendment
“A” (3-205)..

Representative Glynn aptly described the issue we have today. The RGA Ad expressly
advocates for the election of Senator Woodcock to Governor, and thereby would disadvantage
the other clean elections candidates and traditional candidates if additional clean elections funds
are not released along with a commengurate increase in the amount that the traditionatly funded
candidates can spend.

The RGA Ad is clearly electionegering. There can be no other logical conclusion from viewing
the advertiscment than that the RGA wants the viewer to vote for Senator Woodcock. Taken “in
context”, the ad is clearly stating the office Senator Woodcock is seeking as well as reasons to
vote for him. The ad’s clearly implied message is, “Vote for Woodcock.” As a result, this
advertisement is express advocacy. The construction of the advertisement goes so far as to
actually pull identical language from Senator Woodcock's own advertisement for his glection
with the tagline “Woodcock — Governor). See the Woodcock advertisement at

www. wondgockforsovernor.com/html/meet chandler php . Given the content and the
construction of the advertisement, the viewer is left with no reasonable conclusion than that the
RGA Ad expressly advocates the election of Senator Woodcock.

The legislature themselves left little doubt that they wanted such independent expenditures to be
considered express advocacy. The passage of LD 1196 established that all independent
expenditures within 21 days of the election are presumed to be express advocacy. It gave 48
‘hours for the third-party payor to rebut that presumption. {21-A MRSA sec.1019-B) 1n so doing
the legislature effectively said that when third parties participate in electioneering that the Clean
Elections Act should, to use Representative Glynn’s words, “level the playing field.”
(Legislative Record — House, May 21, 2003),
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Matching Funds

The timely reporting of independent expenditures in support of a Maine Clean Elections Act
candidate is critical because it affects the timing of any release of matching finds to the other
Maine Clean Elections Act qualified candidates. Matching funds are clearly defined under
Maine law as follows: :

9. Matching funds. When any campaign, finance or election report shows that the
sum of a candidate's expenditures or obligations, ot funds raised or borrowed, whichever
is greater, alone or in confunction with independent expenditures reported under section
101 9-B, exceeds the distribution amount under subsection 8, the commission shall issuc
immediately to any opposing Maine Clean Election Act candidate an additional amount
equivalent to the reported excess. Matching funds are limited to 2 times the arnount
originally distributed under subsection 8, paragraph A, C, E or F, whichever is applicable.

21-A M.R.S.A. § 1125(9) (emphasis added).

Under this law, matching funds in the amount equal to the independent expenditure made by the
Republican Governors Association in support of Senator Woodcock should serve to trigger
matching funds equal to the amount spent airing the RGA Ad for the other candidates qualified
under Matne’s Clean Elections Act . In addition, this expenditure should increase the amount the
Committee to Re-elect Governor Baldacei can spend prior to triggering matching funds for
Senator Woodcock’s campaign.

Please let me know if you are in need of additional information as you consider this important
matter. Many thanks in advance for your attention to this matter.

Sincerely,

Michael V. Sax]
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S§TATE OF MATNE
COMMISSION ON GOVERNMENTAL BETHICS
AND ELECTION PRACTICES
135 8TATE HOUSE STATION
AUGUSTA, MAINE
04333-0135

To: Commission Members and Counsel

)
From: Jonathan Wayne, Executive Director > ¥
Date: September 15, 2006

Re:  Amy McKenna's Complaint Against House Democratic Campaign Committee

Amy McKenna is the Republican candidate for the Maine House of Representatives for
Disirict 63, which includes part of Brunswick. She became aware that a flyer was being
distributed in her community on behalf of Charlic Priest, the Democratic candidate. The
flyer states that it was paid for by the House Democratic Campaign Committee (HDCC),
which is a political action committee (PAC). Paul Brunetti, the Caucus Director for the
House Democratic candidates, responded by letter on behalf of the PAC. -

Coordinated Expenditure

Mr. Priest is participating in the Maine Clean Election Act candidate (MCEA). Ms.
MeKenna asks whether it is proper for a PAC to support a MCEA candidate.

A PAC such as the HDCC may make expenditures to support a candidate, provided that
they are made independently of the candidate. If a PAC were to support a candidate by
providing goods and services directly to the candidate or to mske expenditures in
cooperation or consultation with the candidate, those activities would constitute a
contribution to the candidate. This (s prohibited for Maine Clean Elcction Act
candidates. (21-A MR.S.A. §81012(2)(AX 1), 1015(5) and 1125(6))

The HDCC states that the flycr was “done completely independent[ly] of the candidate.”
The staff agrees with Ms. McKenna that it can be difficult to determine whether a PAC
has cooperated with a candidate in making an expenditure. Nevertheless, the staff is
prepared to accept the explanation offered by Mr. Brunetti. There is no evidence
presented that the PAC acted in cooperation or consultation with the candidate or his
campaign. The Commission members may wish to inquire further about any
coordination at the September 22 meesting,

Independent Expenditure Reporting

The House Democratic Campaign Committee states that fewer than 1,000 copies of the
flyers were printed and the cost was less than $8. The flyer included a disclosure
statcment that it was “Prnted In-House With Volunteer Labor.” Mr. Brunetti has not

QFFICE LOCATED AT: 242 STATE STRERT, AUGUSTA, MATNE
WEBSITE: WWwW.MAINE.GOV/ETHICS

PHONE: (207) 287-4179 . ‘ FAX: (207) 287-67iF
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indicated whether the flyer was distributed by volunteers, or by paid employees of the
party, Presuming that the flyer was distributed by party volunteers wishing to help the
candidate, there would be no labor costs attributed to the communication.

The literature expressly advocates the election of Mr. Priest to the Legislature. It thus
qualifies as an independent expenditure under 21-A M.R.S.A. §1019-B(1){A). The
HDCC is not required to file an independent expenditure report for the $8 cost, however,
because the amount is under the $100 threshold for reporting. Since no independent
expenditure report has been filed or is required, Ms. McKenna is not entitled to matching
funds under the Maine Clean Election Act.

“Paid for” Disclosure

The flyer states that it was: *“Paid for and Authorized by HDCC. Steve Vogt,
Treasurer/PO Box 2021, Augusta, ME 04338/Printed In-House With Volunteer Labor.”
This disclosure does not comply with 21-A MUR.S.A. §1014(2) becanse it does not
indicate whether the communication was authorized by the candidate. Instead, the
literature states that it was “Paid for and Authorized by” the PAC.

The usc of the phrase “Paid for and Authorized By” is Janguage commonly used by
candidates in connection with campaign literature that they have designed and financed.
Tt appears that someone associated with the party used this disclosure without reahizing it
was not compliant for 2 party committee, and it has been rectified. The staff of the Maine
Democratic Party met with the Commission staff earlier this week to go over a number of
legal requirements, including the “paid for” disclosure.

Staff Recommendation

The Commission staff recommends that the Commission find the House Democratic
Campaign Committee in violation of 21-A M.R.S.A. §1014(2) by failing to include the
required disclosure on the flyer it produced in support of Charlie Priest. The Election
Law does not authorize the assessment of a penalty for this violation because it was
corrected within 10 days after the party received notification of the violation.
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House
_ Democratic

' Campaign ) £ E JVE §h
Committee ‘ I |

_ ' COMMISSION DN GOVERNMENTAL :w ‘
August 24, 2006 : & ELECTION PRACIICES RUCUSTA ME |

Sandy Thompson
Candidate Registrar
Maine Ethics Commission
135 State Monuse Station
Avgusta, ME 04112

Dear Ms, Thompson,

This letter is in response to Amy McKenna's complaint with the Ethics Coramission on August 7 regarding a flyer dis-
tributed in support of Charlie Pricst.

In response to the 2 issues, this piece was done completely independent of the candidate Charlic Priest. We acknowl-
edge the disclaimer was incomplete beeause it did not explicitly include the words “Not Authorized by any Candidate or
Candidate’s Committee,” Our intention was not o mislead the public as to who approved or paid for this piece, 25 2
disclaimer is prominently positioned on the piece. As soon as the omission was brought to our attention by Jonathan
Wayne the HDCC immediately suspended distribution of this picce.

The HDCC distributed fewer than 1000 of these pieces. As they were printed in-house, the cost to the HDCC PAC
was under §8. As this is under the §100 reporting requirement, we did not file an independent expenditure report,

We will include this expenditure when required on future campaign finance reports.

We apologize for any confusion this piece may have caused. Again, we have altered future disclaimers to fully comply
with the rules of the Ethics Commission, and have taken all remaining pieces of literature out of ¢irculaton. The
HDCC is fully committed to taking any additional steps to rectify this situation,

Sincerely,

Paul Brunettd
Cavcus Director

CC: Steve Von Voat

P.0O. Box 2021 » Augusta, Maine 04338
(2076221912 2110 » Fax (207)622-2657
house({@mainedems.org

Faid for by the House Democratic Campaign Committee | Steve Von Vopt, Treasurer | PO Box 2021, Augusia, ME 04338 | Printed In-ITouse
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STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICE
AMND ELECTION FRAGTICES
135 ETATE HOUSE STATION
ADVGUSTA, MAINE
04333.0135%

August 17, 2006

Mr. Stephen Von Vogt, Treasurer

House Democratic Campaign Committee
P.0. Box 15087

Portland, Maine 04112

Dear Mr. Von Vogt:

The Commission received a complaint on Angust 7, 2006 copcerning the
Jiterature produced by the House Democratic Campaign Committee (HDCC) in support
of Charlic Priest, the House Democratic candidate in District 63 (see attached).

The two issues raised in the complaint are: (1) the literature did not contain the
correct disclosure staternent required by Section 1014(1) of the Election Law and (2)
whether the production of the literature was done in coordination with the candidate or
independently of the candidate, Ifit was coordinated with the candidate, the candidate
received an in-kind contribution, which is not permissible under the Maine Clean
Election Act. If it was done independently of the candidate, the independent expenditure
must be reported if the cost was greater than $100. .

The Commission requests that HDCC provide a written response to the two issues

identified above. Please include information on the number of pieces produced and the
cost. '

Thank you for your cooperation.
Sincerely,
o —
/
Sandy Thompson

Candidate Registrar

cc. Ms. Amy McKenna
Martha Demeritt

CFFICE LOIDATED AT: 342 STATE STREET, AUGUSTA, MAINE
WEBSITE: WWW MAINE.COV/ETHICE

ETHICS COMMISSION PAGE
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Questions Regarding House Democratic Campaign Comraittee (FHIDCC) PAC Literature
for Charles Priest,

Does the literature contain proper disclosures?

Sandy Thompson’s email of August 4, 2006 states if the candidate had no knowledge
of the literature, it should disclose that it was: “Not authorized by candidate.” The
literature stated “paid for and authorized by HDCC™ but does not contain the disclosure.

Is it proper fot a PAC (HDCC), to support a MCEA, candidate for House District 63 with
campaign literature when that PAC (HDCC) lists the current incurmbent of House District
63 as a primary fund raiser and decision maker for the PAC?

According to public on line filings (March 2006) of HDCC, Representative John
Richardson, the current incumbent of House District 63, is listed as a prineipal officer of
HDCC as well as a “primary fund raiser and decision maker” for the PAC. The July
2006 report identifies Richardson as a “primary fund raiser and decision maker” for the
PAC, :

How does the ethics commission decide if the spending was done “without the
candidate’s knowledge”? Especially with all the affiliations noted above?

What compensation do I receive if it is determined that the distributed literature was not
properly written or paid for? How many copies did the PAC print?

C\l'\_f'\._.q\' T /H"""'—""_"_"HH

A g thiktmdhh}
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 State Legislature

Committed to a Prosperous Brunswick!
- Protecting Consumers, Workers, and Families
- Access to Quality Healthcare for All'Mainers-
- Affordable Housing \
- Preserving our Natural Herltage and Environment
~ Providing Opportunity through Education

Experience that Matters!
Charlie Priest is a practicing attorney who lives in Brunswick with
his wife, Patricia Ryan. They have two daughters, Claire and
Jenpy. Charlie represented Brunswick in the Maine Legislature
from 1984-1990. He also was elected to the Brunswick Tcmn
| Council where he served as chair.

Please Vote Tuesday, November 7!

CONTACT CHARLIE PRIEST
Phone: 725-5439

PO Box 2021, Aungusta, ME 04238

Faid for and Authorized by HDCC, Steve WonVaogl, Treasurer
Printed M-House Wilh Volunteer Labar
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Title 21-A, §1012, Definitions

The Stale of Maine claims 2 copyright in its codified staties, TMyou intond to republigh this matenial, we do reguite that you include the follawing disclaimer in your
. ‘ publicatian:

Al copprights and ather vights 1o statuory text are reserved Fy the Stare of Maine, The text inchaded in this publication is quren! to the end of the Second Speeial
Session of the I22nd Legisiature, which adiourned July 30, 2005, bt is subject o change withou! Rotice. &t s o version that hes nor been officially certiffed by the
Secretary af Steve. Refer 1o the Maine Revised Statuies Anmotated and supplements for cortified fext,

The Qffice of the Reviser of Stantes also raquests that you send us one copy of any statatory publization you may produce. Our goal is ot to regtrict puiblishing
activity, bt 10 keep track of who is pubiishing what, to identify any needless duplication and to preserve the State's copyright rights.

PLEASE NOTE: The Revisor's Office CAN NOT perform rasearch for or provide legal advice or
interpretation of Maine law. If you need legal assistance, please contact a qualified attorney.

§1012. Definitions

Asuged in this subchapter, unless the context otherwise indicates, the following tenns have the following meanings. [1985, «.
181, §5 (mew) .]

1. Clearly identified. "Clearly identified," with respect to a candidate, means that:  [198%, <. 161, §& (new).]

A. The name of the candidate appears;

[1985, . 16Ll, 86 (new).)
B. A photograph or drawing of the candidste appears; or

[1285, a. 181, 56 [(new).].

C. The identity of the candidate is apparent by unambiguous referctice.
[2985, «. 1£1, §& [new}.]

2. Contribotion. The term "contribution:"  [2005, <. 201, §7 (amd).]
A, Inchades:

(1) A gift, subscription, loan, advance or deposit of money or anything of value made for the purpose of itfluencing the
», notmination or election of any person to state, county or municipal office or for the purpose of liquidating any cetpaign defieit
’k of a candidate, except thal & Ipan of money to a candidate by a financial institution in this State made in accordance with
applicable banking laws and regulations and in the ordinary course of business is not included;

{2) A contract, promise or agreement, exprass of implied, whether or not legally enforceable, to make 3 coptribution for such
purposes,; : :

(3) Funds received by a candidate or a political committes that arve transfetred to the candidate or committee from another
political commitiee or other souree; and

{4) The payment, by any person other than a candidate or a political committes, of compensation for the personal services of
other persons that are provided to the candidate or political committee without charge for any such purpose; and :

[1355, =. 4233, £3 (amd}.]

B. Dwoes not include:

(1) The value of services providad without compensation by individuals wha volunteer a portion or all of their time on behalf of
a candidale or political committes;

(2) The us¢ of real or personal property and the cost of invitations, food and heverages, voluntarily provided by an individual to
a candidate in rendering voluntary personal services for candidate-related activities, if the cumulative value of these astivitics by
the individual on behalf of aty candidate does not exceed $100 with respect to any election:

{3) The sale ol sny Food or beverage by a vendor for use in 2 candidate’s campaign at a charge less than the normal comparable

chargg, if the charge to the candidate is at Jeast equal to the cost of the food or beveragas to the vendor and if the cumulative
value of the food or beverages doos not exceed $100 with respect to any lection; ‘

Text current through the 122nd Legisiature, Second Spedial Session [July 30, 2005), document created 2005-10-01, page 1,
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Title 21-A, §1015, Limitations on contributions and expenditures

The State of Mame claims & copyright in its codified stattes, Tf vou tntend to repubhish this matenial, we do require that you imelude the fallowing disclatmer in your
‘ publication: -

Al copprights and other rights to stansory lext arg reserved by the State of Maing, The raxt included in this publication iv crrvent 1o the end of the Second Speciol
Session of the 122nd Legisioture, vwhich adjowrmed July 30, 2005, but is subject to change withou! notice. It & a version that has ot been officially certified by the
Secretary of Stale. Refer to the Maing Revised Statutes Anrotated and supplements for covtified lext.

The Office of the Ravisor of Statntes also tequests thal vou send ug one copy of any statutory publication you mmay produce. Qur goal 1§ et k restrict miblishing
activity, but to keep track of who is publishing what, to identify any needless duplication and to presetve the State's copyright rights.

PLEASE NOTE: The Revisor's Office CAN NOT perform research for or provide legal advice or
interpretation of Maine law. If you need legal assistance, please contact a qualified attorney.

§1015, Limitations on contributions and expenditures

1. Individuals. An individual may not make contributions 1o a candidate in support of the eandidacy of one person aggregating more
than 8500 in any election for a gubernatorial candidate or rore than $250 in any election for any other candidate. Thiz limitation does aot
apply to contributions in support of a candidate by that candidate or that candidate's spouse. [199%, <. 7282, 52 (amd).]

2. Committees; corporations; associations, A political committes, other committee, cotporation or asgociation may not make
contributions to a candidate in support of the candidacy of one person aggregating more than $500 in any election for a gubernatorial
-candidate or more than 5250 in any election for any other candidate. [199%, . 729, §2 {amd).]

3. Aggregate contributions. No imdividual may make contributions to candidates ageregating more than $25,000 in any calencar
year. This limitation does not apply to conteibutions in support of a candidate by that candidate or his spouse.  [1985%, @. 161, E&
{new) . .

4. Political commiitees; intermediaries. For the purpose of the limitations imposed by this section, contributions made to any
political committee anthorized by a candidate 1o accept contributions on the candidate’s behalfl are considered to be contributions made to
that candidate.  [1985, <. 161, §% (new).]

For the purposes of the limitations imposcd by this section, all contributions made by a person, either divectly or indirectly, on behalf
of a particular candidate, including contributions which are in any way earmarked or otherwise directed through at intermediary or
conduit to the candidate, are considered to be contributions from, that person 1o the candidate, The intermediary or conduit shall report the
original source and the intended recipient of the contribution to the commission and to the intended recipient. [1985, ¢. 161, §6

[new} -]

the request or suggestion of, a candidate, a candidate’s political sommittee or their agents is considered to be a contribution to that

‘ 5. Other contributions and expeﬁditures. Any expenditure made by any person in ¢ooperation, consultation or concert with, or at
’?ecandidate. (1989, c. 504, 887, 31 (amd).]

The finaneing by any person of the dissemination, distribution or republication, in whole or in part, of any broadcast or any written or
other carmpaign materials prepared hy the candidate, the candidate's political commitice or committees or their anthorized agents is
congideted to be a contribution to that candidate. (1583, =. S04, §§7, 31 (amd).]

6. Prohibited expenditures. A candidate, a treasurer, a political committes, a party or party commiitee, & person required to file o
teport under this subchapter or their authorized agents may not make any expenditures for liguor to e distributed to or consumed by
voters while the polls are open on election day.  [1891, c©. 822, 511 (amd); £34 (aff).]

7. Voluntary limitations on political expenditures. A candidate may voluntarily agree to limit the total expenditures made on
behalf of that candidate's campaign as specified in scction 1013-A, subsection 1, paragraph C and subsections % and 9. [13958, @,
384, &2 (n=w).]

8. Political expenditure limitation amounts. Tatal expenditures in any election for legislative office by a candidate who
voluntarily agrees to limit campaign expenditures as provided in subsection 7 are a5 follows: [1239 , & 723, B3 famd).]

A. For State Senator, $25,000:
(1522, o. 729, 83 {amd).]

Text current through the 122nd Legislature, Second Spacial Session (July 30, 2005), document created 2005-10-01, page 1,
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Title 21-A, §1014, Publication or distribution of palitical statements

Thea Statz of Maine claims 2 copyright in its codified starates, 7 you intend o nepuhiish this material, we do require thal yot includc the following disclaimer in yout
publication:

Al copyrights and ather Hghis o stanrory text ave reserved by the State of Maine, The test inchuded in this publication is curremt 1o the end C_?f. the Sem'nd Special
Session of the 122nd Legislature, whick adiournad July 30, 2005, but is subject to change without notice. It is a verséon that has not bren affictally certified by the
| Szcretary of Sate. Refer ta the Maine Revised Statutes dmntated ond supplements for sertified text.

The Office of the Revisor of Stattes also requests that you send us one copy of any statutory publication you may produce, Crur goal is not to estrict publishing
activity, but to koep track of who is publishing what, (o Identify any necdless duplication and to progerve the State’s copyright rights.

PLEASE NOTE: The Revisor's Office CAN NOT perform research for or provide legal advice or
interpretation of Maine law, If you need legal assistance, please contact a qualified attorney.

§1014. Publication or distribution of political statements

1. Authorized by candidate. Whenever a person makes an expenditurc 1o finance 2 communication expressly advocating t‘pe
election ar defeat of a clearly identified candidate through broadcasting stations, newspapets, magazincs, mlltgioor advertising facilities,
publicly accessible siies an the Internet, direet mails o other similar types of genctal public political advertising or through flyers,
handbills, bumper stickers and other nonperiadical publications, the communication, if autherized by a candidate, a candidate's authorized
political committee or their agents, nst clearly and conspicuously state that the communication has been so authorized and must clearly
state the name and address of the person who made or financed the expanditure for the communication. The following forms of political
communication co not require the name and address of the person whe made or authorized the expenditure for the cornmunication
because the name or address would be so small as to be illegible or infeasible: ashtrays, badges and badge holders, balloons, campaign
buttons, clothing, coasters, combs, emery boards, envelopes, erasers, ‘glasses, key rings, letter openers, matchbooks, nail files,
noisemakets, paper and plastic cups, pencils, pens, plastic tableware, [ 2-inch or shorter rulers, swizzle sticks, tickets to fund-raisers and
gimilar items determined by the commission to be too small and unneeessary for the disclosutes requited by this section.  [200%, =.
301, 810 (amd) . ]

2. Not authorized by candidate. If the communication degeribed in subsection 1 is not autharized by a candidate, a candidate's
authorized political committez or their agents, the communication must clearly and conspicuously state that the communication is not
authotized by any candidate and state the name and address of the person who made ot financed the expenditure for the communication. If
the communication is in written form, the onununisation mugt contain at the bottorn of the communication in print that is no smaller in
size than 10-point bold print, Times New Roman font, the words "NOT PAID FOR OR AUTHORIZED BY ANY CANDIDATE."

[zoo3, <. 510, Pr. F, §1 (amd); . 5932, 815 (aff).]

2-A. Communication. If a communicaiion that natnes or depists a clearly identified candidate is disseminated during the 21 days
before an clection through the media described in subsection 1, the communication must state the pame and address of the person who
made or financed the communication and a statement that the communication was or was not authorized by the candidate.  [2005, .
301, 811 (new).]

3. Broadeasting prohibited without diselosure. No person operating a broadcasting station within this State may broadcast any
communication, a3 described in subseetions 1 and 2, without an oral or written visual snnouncament of the name of the person who made
or financed the expenditure for the commmnication. 1988, c. 161, 85 (new).]

3-A. TIn-kind contributions of printed materials. A candidate, political committee or political action commitiee shall report on the
campaign finance report as a gontribution to the candidate, political comitnittee or pelitical action committee any contributions of in-kind
printed matetials to be used in the sopport of 2 candidate or i the support or defeat of & cause 1o be voted upon at referendurn. Any
m-kind contributions of printed wnaierials used or distributed by a candidate, political committee or political action committee must
include the name or title of that candidate, political commmittee or political astion committes as the authorizing agent for the printing and
distribution of the in-kind contribution. {1991, <. 833, §9% (new).]

The use ot distribution of in-kind printed materials contributed to a candidate, political committee or palitical action committee must
be reported as an expenditire on the campaign finance repart of that candidate, political committes or political astion committee,
[1991, ¢, B39, B9 (new).]

3-B. Newspapers. A nowspapet may not publish a communication deseribed in subsection 1 or 2 without including the disclosure
tequired by this section. For purposes of this subsection, "newspaper” inchydes any printed material intended for general gitcutation or to
be read by the general public. When necessary, a newspaper may seek the advice of the commission tegarding whether ot not the
communication tequires the disclosure. [2005, <. 208, Bl (new).]

Text current through the 122nd Legislature, Second Spacial Session (July 30, 2005), degument created 2005-10-01, page 1.
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Title 21-A, §1014, Publication or distribution of political statements

4. Enforcement. An sxpenditure, catnmunication ar broadeast made within 10 days befors the election to which it relates that
regults in a violation of this section may result in a civil farfeiture of no more than $200. An expenditure, cormmunication or broadcast
made mote than 10 days hefore the election that results in a violalion of this section may result in a civil forfeiture of no more than $100 if
the violation is not cotrectad within 10 days after the candidate or other person whe committed the violation receives notification of the
violation fron the comemission. Enforcement and collection procedures must be in accordancs with section 1020-A. {2985, o,

483, 86 {amd).]

5. Automated telephone calls. Automated telephone calls that name a clearly identified candidate must clearly state the pame of the
person wi tnade or financed the expenditure for the cammunication, except for automated telephane calls paid for by the candidate that
use the candidate's voige in the telephonc ¢all,  [2005, <. 301, B12 (new).]

PL 1983, Ch. 161, §& [(NEW).

PL 1987, Ch. 182, 517 (AMD).

PL 15889, Ch,. 504, §5,&,31 (AMD).
BPL 1991, Ch. 46&, 537 (aMD).

BL 1991, <h. B3%®, §&-10 (aMD).
PL 1855, Ch. 483, §6& (AMD}.

PL 2003, Ch. 202, Bl (AMD).

PL 2003, Ch. 510, §&Fl (AMD
PL 2003, Ch. 510, §&§F2 (AFF
PL 2003, Ch. 8%, §15 (AFF).

PL 2005, Cch. 301, 510-12 (AMD).
PL 2005, Ch. 308, 81 [(AMD).

).
.

Text current through the 122nd Legislature, Second Spacial Sassion (July 30, 2005), docurment created 2005-10-01. page 2.
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Title 21-A, §1019-B, Reports of independent expenditures

The State of Maine clrims & copyright in fis cadified statates, T you intend to republish this material, we do require that you include the following disslaimer in your ]
publication:

Al eommerights emel other vights to stetwor reve are reserved by the Steie of Motme. The text included in this publication & current to the end of the Second Special
Session of the 1 22nd Legisioturs, which adiourned July 30, 2003, but is subject o change witheut podice. It is a version that has nof been officially certified by the
Sagretary of Steve, Refer 1o the Maine Ravised Stamites Anvoteted ond supplements for cerrifierf fext

The Office of the Revisor of Statutes also requests that you send us eme copy of any statutory publication you may produce. Out goal {s not tn restriet publishing
activity, but to keep track of whe 18 publishing what, to idemtify any needless duplication and to preserve the State's gopymight rights.

PLEASE NOTE: The Revisor's Qffice CAN NOT perform rasearch for or provide legal advice or
interpratation of Maine law. If you need legal assistance, please contact a qualified attorney.

§1019-B. Reports of independent expenditures ,

1. Independent expenditures; definition, For the purposes of this gection, an "independent expenditure™ {2003, c. 448,
53 (new).]

A Ts any expenditure made by 2 person, party commiittes, political committes or political action committee, other than by
contribulion to a candidate or  candidate's authorized political commities, for any communication that expressly advocates the
election or defear of a clearly identified candidate; and ‘

[2003, . 448, §3 {new).]

B. I3 presumed in races involving a candidate who is certified 25 2 Maine Clean Election Act candidate under section 1125,
subsection 5 to be any expendinire made to design, prodnce or disseminate 8 communication that names or depicts a clearly
identified candidate and is disseminated during the 21 days, including election day, before a primary election; the 21 days, including
election day, before 2 general election; or during a special election until and on election day.

[2003%, c. 448, 53 (new).]

2. Rebutting presamption. A person presumed under this section to have made an independent expenditure may rebut the
presumption by filing a signed written statement with the commission within 48 hours of making the expenditure stating that the cost was
not incusred with the intent to influence the nominatien, election or defiat of a candidate, supported by any additional evidente the person
chooses to submit. The commission may gather any additional evidence it deetns relevant and material and must determine by a
preponderance of the evidence whether the cost was incurred with intent to influcnce the nomination, election or defeat of a candidate.

[2003, c. 248, §3 (naw).]

3. Report required; content; rules. A person, party cnmmiﬁ;ac, political committee or political action committes that malkes
independent cxpendimres aggregating in exsess of $100 during any one candidate's clection shall file 2 report with the commission. In the
case of a munigipal ¢lection, a copy of the same information must be filad with the municipal elerk, {2003, o. 448, §3

inew) . ]

A. A report required by this subsection must be filed with the commisgion according to a reporting schedule that the commission
shall establish by rule that takes into consideration existing campaign finance reporning requirements and matching fund provisions
under chapter 14. Rules adopted pursuant to this paragraph are toutine technical rules as defined in Title 3, chapter 375, subchapter
A,

[2003, ao. 448, 53 (new).]

B, A report tequired by this subsection must contain an itemized aceount of each contribution or expenditure aggregating in excess of
$100 in any one candidate's election, the date and purpose of each contribution or expenditure and the name of each pavee or
ereditor. The report must state whether the contribution or expenditure is in support of or in opposition to the candidate and must
ihetude, under penalty of perjury, as provided in Title 17-A, section 451, a statement under oath or affirmation whether the
contribution gr expenditure is made in cooperation, consultation or concert with, or at the request or suggestion of, the candidate or
an authorized committes ar agent of the candidate,

(2002, ©. 448, 83 (new).]

C. A report required by this subsection must be on a form prescribed and prepared by the commission. A person filing this report
™ay use additional pages if nooessary, but the pages must be the same size as the pages of the form.

(2003, o, 448, 33 (new.]

PL 2003, Ch. 448, §3 (NEW).

Text current through the 122nd Legistature, Second Spaclal Session (July 30, 2008), document created 2005-10-01, page 1.
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STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOLUSE STATION
ATGUSTA, MAINE
343330135

To:  Commission Members and Counsel
From: Jonathan Wayne, Executive Director = W
Date:  September 15, 2000

Re:  John N. Frary’s Complaint Against Maine Democratic Party

Submissions by John N, Frary and the Maine Democratic Party

John N. Frary, the chair of the Franklin County Republican Party, has requested that the
Ethics Commission examine two mailings paid for by the Maine Democratic Party which
he believes promote the candidacy of Rep. Janet Mills. The first mailer was a posteard to
her constituents inviting them to telephone her regarding pending legislation or for
assistance with a state agency. This card was similar fo the one sent by the party for Rep.
Walter Ash, which was discussed at the August Commission meeting. The second
mailing was an invitation to a community forum on consumer and elder protection issuces.

Mr. Frary argucs that these mailings have the effect of increasing Rep. Mills” name
recoghition as a candidate, and requests that the Republican candidate in the race, Lance
Harvell, receive any matching funds due under the Mains Clean Election Act.

The Maine Democratic Party has responded that:

= the mailings do ot represent an independent cxpenditure because they were sent
more than 21 days before the election and do not expressly advocate Rep. Mills’
re-election or defeat of Rep. Mills;

+ the mailers were not a contribution to Rep. Mills because she did not know that
the party was going to send either mailing and did not receive anything of value
directly from the party; and ‘

= the mailings were mercly a meeting notice and constituent cutreach, and there is
no evidence that they were intended to promote her candidacy.

Mr. Frary submitted a written reply arguing that even it the comumunications do not
contan express advocacy, they appear to be expenditures to further Rep. Mills®
candidacy due to their timing and the inefficiency of sending mailers to every houschold
as a means of inviting constituents to a community forum, and that the Maine Democratic
Party has held community forums on consumer issues only in districts of Democratic
mmeumbent Legislators who are in close elections.

OFFICE LOQATED AT: 242 §TATE STREET, AUGUSTA., MAINE
WERSITE: WWW.MAINE.GOV/ETHICS

THONE: (207} 287-4179 FAX: (207) 287-6775
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Staff Analysis

The staff recommends the view that the mailers and the community forum do not
constitute independent expenditures or contributions to Rep. Mills’ campaign. Because
the mailers were sent more than 21 days before the clection and do not expressly
advocate for Rep. Mills’ re-election, they do not represent independent expenditures
under 21-A M.R.S.A. §1019-B(1)(A).

The party has stated that the expenditures for the mailings were not coordinated with
Rep. Mills, so they were not a contribution to her campaign. The Commission staff
recommends that the Commission accept that explanation, and does not bchevc that any
further investigation of whether Rep. Mills cooperated with the mailings is warranted.

Even if Rep. Mills knew of the mailer for the community forum, the staff recommends
that the Commission view the community forum as a service to constituents by Rep.
Mills and the Attorney General. If Mr. Frary is comrect that these community forums
were organized only in competitive districts of incumbent Legislators secking re-election,
1 can understand his concern that the events may have been selected, at least 1n part, for
political reasons. Nevertheless, they are opportunities for Legislators to impart valuable
information to constituents and to hear their concerns. I would urge the Commission not
to intrude on legislative communications by viewing the costs of the community forums
(if any) and the promotional materials as campaign contributions.

Staff Recommendation

The staff recommends that the Commission take no further action on the request, and not
award any matching funds to Lance Harvell
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September [ 1, 2006

TN Elhig John N, Frary
St Me 1355 Red Schoolhouse Road
Farmington, ME 04935
778-6685

frary80706 a0l com

Jonathan Wayne, Executive Director
Maine Ethics Commission

135 State House Station

Augusta, ME 04333-0135

Dear Mr. Wayne,

I have received Mr. Mahoney's response, on behalf of the Maine Democratic Party (hereinafter
“the state party’), to my complaint regarding the mass mailing in House District 89 (hereinafter
the “Mills pieces™ as Mr. Mahoney labels them).

Mr. Mahoney argues that the Mills pieces are not really Mills pieces at all, but independent
expenditurcs by the state party, which are not independent expenditures under 21-A.M.R.S.A.
1019-B because they were sent outside the 21-day and did not explicitly advocate her election.
Although a little convoluted, this appears to be consistent with your interpretation of the rules as
comrmurticated by telephone.

Mr. Mahoney’s argument that they do not implicitly advocate her election confines that adverb in
a semantic strait-jacket ill-adapted to common usage. Is this objection relevant, or is the state
party covered by the 21-day, implicit advocacy or not?

Mr. Mahoney is quite right in asserting that I presented no evidence that the state party sent out
the Mills pieces with the knowledge of Rep. Mills. [ have none—no secret memos, no wiretap
transeripts, no covert witnesses. The claim that Rep. Mills knew nothing of the Mills pieces
seemed to me implausible, but T supposc it is not impossible. Is the Commission empowered to
investigate this question, or is the question of collusion irrelevant under the rules?

T understand the problem adumbrated in paragraph six of Mr. Mahoney's letter, that “any number
of activities undertaken by political parties—including independent expenditures—would be
unlawful™ if too restrictive an interpretation is placed on the Clean Election Jaws. | must
negotiate the same mine-field as a county chairman warking for the entire GOP slate. The
Cominission’ ruling on this case may provide some uaseful elucidation.

In his final paragraph Mr. Mahoney seems to be gilding the legal iily; or else he is exhibiting a
naivete and guilelessness seldom zssociated with the legal profession.

I quote: *...there is no evidence suggesting that these pieces that these pieces were distributed for
the purpose of influencing Rep. Mills’ reelection. Neither mentions the upcoming election, or the
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fact that Rep. Mills is a candidare.”

Can it be that Mr. Mahgoney has never heard of the decisive importance of simple name
recoghition in political campaigns? Nearly as I can remember I've know this to be commmonplace
political wisdom since 1938. [ expect that the rest of us know, even if Mr, Mahoney does not,
that the purpose of these mailings was to influence the election. That is what state and county
political committecs do during the election season. :

The plain fact of the matter s that the State Democratic Party sent out a mass mailing entirely
within House District 89 with Janet Mills” name and face. The expenditure of perhaps $2,400
assembled about 24 people to hear information about identity theft which has been common
knowledge for a couple of years. This was cost effective for getting Rep. Mills” name out, but not
cost effective ag an informational measure.

As I've said, I do not consider generating useless activity by the Commission to be a form of
entertainment. 1f you find Mr. Mahoney's legal reasoning entirely convincing than I will raise no
objection to a summmary dismissal.

If, however, it is within the Commission’s scope and you think it worthwhile, I would prefer to

sec the issue resolved by a formal ruling explaining why this mailing does not trigger matching

funds and affirming that it was, nevertheless, politically motivated. At the very least this would
be helpful to the public’s understanding of Clean Election rules.

Apart from the request for matching funds, [ am anxious to have the Commission examine the
propriety of the Attorney General’s intervention in the political carnpaign on the transparent
pretext of informing the public about identity theft. It appears that his activities have bheen
confined to districts where Democratic candidates are in close competition. The political
advantage of mailings like the Mills picces is self-evident. The expense of the mailings are
clearly not commensurate with the purported public benefit. The question of the use of public
funds by a public official in running these political events requires some attention.

Sincerely,

2y
ohn N. Frary

Chairman, Franklin County Republican Committes
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PretiFiaherty

MICHAEL K. MAHONEY
mmahoneyE@preti.com

September 8, 2006

VIA ELECTRONIC & U.S. MAIL

Jonathan Wayne, Director —
Maine Ethics Commission C%”H?&'%}d%’” GIYERNMENTAL ETiy

a o ALTICES-ALGYS
135 State House Station m e BT UGS I, g

Augusta, Maine 04333-0135
RE: Frary/Rep. Janet Mills Matier

Dear Director Wayne:

Please accept on behalf of my client, the Maine Democratic Party, the following response
to a complaint regarding two mail pieces financed by the Party, each of which mentions
Representative Janet Mills (hereinaftcr the *Mills pieces).

It is my understandiﬁg that the complainant has alleged that the mail pieces constitute
either an independent expenditure under 21-A M.R.S.A. §1019-B, or an in-kind contribution
under 21-A M. R.8.A. § 1015, They are neither, for the following reasons:

Independent Expenditure: Ouiside of 21 days before an election, a communication
constitutes an independent expenditure only if it expressly advocates the election or defeat of a
clearly 1dentified candidate. In this case, the Mills pi¢ces advocated neither her election nor her
opponent’s defeat. Indeed, the pieces do not reference — explicitly or implicitly — the election at
all. Accordimgly, they do not qualify as independent expenditures pursuant to 21-A M.R.S.A.
§1019-B. :

In-Kind Contribution, 21-A M.R.S.A. § 1015 (5): Title 21-A M.R.8.A. § 1015 (5)
provides that expenditures like the Mills pieces constitute an in-kind contribution only where the
expenditures are made “in cooperation, consultation or concert with, at the request or suggestion
of a candidate, candidate’s political committee or their agents.” Tn this case, the Party planned
and carried out these expenditures without the knowledge or participation of Representative
Mills. Although not an “independent expenditure” under § 1019-B, they were, in a literal sense,
expenditures made independently of Representative Mills. The complaint fails to present any
evidence to the contrary.

In-Kind Contribution, 21-A M.R.S.A. § 1012 (2): As discussed above, § 1015 (5)
provides that if an expenditure is made “in consultation, cooperation or concert with, at the
request or suggestion of” a candidate, it is considered a contribution to that candidate. From this,
1t follows that any expenditure not made in consultation, cooperation or concert with, at the
request or suggestion of a candidate, should npt be congidered a contribution to that candidate.

Preti Flaherty Beliveau & Pachios Lip  Attorneys at Law
One City Center | Portland, ME 04101 | 1e0207.791.3000 | eax 207.781.3117 | Mailing address: F.O. Box 8546 | Pertiand, ME 0413 2-954€
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PRETI FLAHERTY
Jonathan Wayne, Thrector
September &, 2006

Page 2

Likewise, the tern “contribution™ is defined, in part, as a “gift, subscription, Joan, advance or
deposit of anything of value.” 21-A M.R.S.A. § 1012 (2). The use of this terminology suggests
that the “thing of value™ must be received by the candidate in order to qualify as a contribution to
him/her. If the expenditure is made without the candidate’s knowledge, it cannot be said that
he/she received it. Indeed, if non-coordinated expenditures like the Mills pieces were deemed
contributions, then any number of activities undertaken by political parties — including
independent expenditures — would be unlawful where a Maine Clean Elections Act candidate is
involved. Since the Mills pieces were in no way coordinated with Rep. Mills, they cannot be
considered contributions to her campaign.

Even assuming, for the sake of argument, that a party committee’s non-coordinated
expenditure could be a contribution to a candidate, that is not the case here. Under § 1012 (2),
only those things of valuc that are given “for the purpose of influencing the . . . election of any
person to state . . . office” are contributions. In this case. there is no cvidence suggesting that
these pieces were distributed for the purpose of influencing Rep. Mills® reclection. Neither
mentions the upcoming election, or the fact that Rep. Mills is a candidate. They lacks any facts
or opinions about Rep. Mills ot her views on any public policy issues. One piece is merely a
meeting notice. That this notice may have been mailed to constituents tnstead of appearing ina
local newspaper does not mean that the piece was distributed for the purpose of influencing the
election. The other piece is merely a reminder to constituents that they may contact her if they
have concemns or questions about matters involving state govemment. This sort of bland
constituent outreach, on its face, cannot reasonably be characterized as an attempt to influence
the outcome of the upcoming election. As such, the pieces do not qualify as “contributions”
under § 1012 (2).

For the foregoing reasons, the Party respectfully requests that this complaint be dismissed
by th:: Commission. Ilook forward to discussing this matter further with the Commission, staff
and counsel at the September 22, 2006 mesting,

Sincerelv,

Q.

Michael K. Mahoney

cc: Benjamin Dudley, Party Chairman
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STATE QF MAINE
COMMISRION ON GOVERNMENTAL ETHICS
ANT ELECTION FRACTICES
133 STATE HOUSE STATION
AUGLSTA, MAINE
043%33-Q0135

Auguat 17, 2000

Michael K. Mahoney

Preti Flaherty Beliveau Pachios & Haley LL.C
PO Box 1058

Augusta, ME 04332-1058

Dear Mr, Mahoney:

The Maine Bthics Commission received the attached request for an investigation
from John H. Fraty, Chairman of the Franklin County Republican Committee. He
objects to two cards mailed out on behalf of Rep. Janct Mills. I tclephoned Mr. Frary this
momming, and he confirmed that he wouwld like the Commission members to consider this
maitter at thelr next available monthly meeting, which would be in September.

Please respond to the request no later than Friday, September 8. Tn particular,
please address whether the mailings or the community forum qualify as an independent
expenditure vnder 21-A M.R.5.A. §1019-B or as a contribution to Rep. Mills’ campaign
under 21-A ML.R.8.A. §1012(2) or §1015(5). By copy of this letter, I am also letting Rep.
Mills know she is welcome to subrit a response if she would like.

If vou would like to discuss this matter, please telephone me at 287-4179. Thank
you.

Sincerely,

I z
Jonathan Wayne"
Exccutive Director

B Hon. Janet T. Mills
Benjamin F, Dudley
Lance Harvell
John N. Frary

OFFICE LOCATED AT: 242 STATE STREET, AUGUSTA, MAINT
WEBSITE: WWW. MAINEGOV/ETHICS

FPHONE: {207} 287.4179 TAX: (207) 257-6775
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August 13, 2006

John N. Frary
Chairman, Franklin County Republican Committee
355 Red Schoolhouse Road
Farmington, ME 04938
. 778-6685
Maine Ethics Commission
135 State House Station
Augusta, ME 04333

Dear Cominissioners,

‘Tam writing to request the Commission to examine an issue that has arisen in House District 89
(Farmington, Industry). I refer to a mailing paid for by the Maine Democratic Party announcing
an August 16 community forum on consumer protection laws, with Attorney General Steven
Rowe in attendance (documents enclosed).

Dissemination of information on consumer protection is no doubt laudable, but there are a
number of features in this effort which seem to clash with the Clean Election rules prohibiting
independent campaign expenditures,

First, the photograph of Rep. Mills adorning the mailings has no obvious relevance to the
problems of consumer protection. -

Second, the timing is suspect. The issues being dealt with are not novel, Unless the Attorney
Geeneral has some new developments to impart, a public meeting taking place on the shoulder of
the campaign season represents an obvious political purpose.

Third, a mass mailing publicizing a candidate, as opposed to a public announcement in the local
newspapers, has a clear political impact. The usefulness of mass mailing to get a candidate’s
name out is pretty widely recognized.

Fourth, the mailing in question has the effect of promoting a single candidate, as opposed to the
three or more permitted by the Clean Election rules.

If the commissioners conclude that this complaint has merit, I am requesting they determine the
cost of this mailing and pravide the equivalent swm to the campaign budget of Mr. Lance
Harvell, the Republican candidate in House District §9.

Respectfully,
L‘E:__.—"é"h. ‘f“\ ‘_.";5 "Lt"a'\dé_,r'"

.
J’évhn N. Frary
Chairman, Franklin County Republican Committee
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Your views are important.

Please feel free to contact

Rep. Mills should vou need
assistance with a state agency,

BT want to volce your concerns
about pending legislation, or any

other matter important to you.

Representative Janet Mills
District 89

Mail to: BEQ. Box 110
Farmington, ME 04938

At home: 778-4848
In Augusta: 1-800-423-2900

Email: jmills@mainelegal net
Or visit her online at:
‘ www.housed.emocmts.maine:.gov

ETHICS COMMISSION PaSE 24728
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Paid for by the Maine Democratic Party, 16 Winthrop Street,
Augusta, ME 04332, This Communication is not authorized
by any candidate or candidare's committee.
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YOUR INPUT MATTERS,

- Please confact your Stafe Representative.
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Title 21-A, §1012, Definitions

The State of Maine clairns & copyright in its codified stanues, Ifynu intend to republish this material, we do require that you include the following disclaimer in }’Olr\
' publication;

Al copprights and ather Fghts o sSannory 1t ave reserved by the State af Maine. The tex: included in this publication is current to the snd of the Seeand Special
Sesrion of the 12204 Legivlatre, which adfowmed July 30, 2005, bt is subjsct to change without natice. It is 2 version that hog not been officially certificd by the
Secretary of Stare. Rafer i the Muine Revised Stattes Arnolgated and supplemants for certified tzer,

The Office of the Revisor of Statutes also requests that you send us one capy of any statitory pgbli:‘:ation you may produce, Our goal i.q_nat o testrict publishing
activity, but i keep track of who is publishing what, to identify any needless duplication and to preserve the State's copyright rights,

PLEASE NQTE: The Revisors Office CAN NOT pearform research for or provide legal advice or
interpretation of Maine law. If you need legal assistance, please contact a qualified attorney.

§1012. Definitions

Az used in this subchapter, unless the context otherwise indigatag, the following terms have the following meanings. {1985, «.
151, 55 (new)_]

1. Clearly identified. "Clearly identified,” with respect to a candidate, means that:  [1985, <. 161, §6 (new).]

A, The name of the candidate sppears;

(1885, c. 181, §6 (new).]

B. A photograph or drawing of the candidate appears; or

[1885, c. i5%, &8 (new).]

L. The identity of the candidate is apparent by unambigucus reference.
[1988, c. 161, && (new!.]

2. Contribution. The term "contribudon:"  [200%, <. 301, 57 {amd} .}
A. Includes;

(1} A gift, subscription, lean, advance or deposjt of money or auything of value made for the purpose of influencing the

x, nomination or ¢lection of any person to state, county or municipal office or for the purpose of liquidating any campaign deficit
of a candidate, except that 2 loan of money to a candidate by a financial ingtitution in this State made in aceordance with

applicable banking laws and regulations and in the ordinary course of business is not included;

{2) A contract, promiss ot agreement, express or' implied, whether or not legally enforceable, to make 8 contribution for such
Purposes; ‘ ‘

(3} Funds veceived by a candidate or a political committee that are transferred to the candidate or committes from another
political committee or other source; and

(4) The payment, by any person other than a candidate ot a political committee, of compensation for the personal services of
other persons that are provided to the candidate or political committee without charge for any such purpose; and

(L2825, <. 483, &3 (amd).]

B. Does not include:

{1) The value of services provided without compensation by individuals wha veolunteer a partion or all of their time on behalf of
a candidate or political committee;

(2) The use of real or personal property and the cost of mvitations, food and beverages, volurtarily provided by an individual to
2 candidate in rendering voluntary personal services for candidate-related activities, if the cumulative value of these activites by
the individual on behalf of any candidate does not exceed 3100 with respect o any election;

(3) The sale of any food or beverage by a vendor for use in 2 candidate's campalgn at & eBarge legs than the noshal comparable

charge, if the charge to the candidate is at leagt equal to the cost of the fond or heverages to the vendor and if the cumulative
value of the food or beverapes does not exceed §100 with respect to any eleetion,

Text current through the 122nd Legislalure, Secand Spacial Seagion (July 30, 2008), docurtent creatad 2005- 0-01, page 1.
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Title 21-A, §1015, Limitations on contributions and expenditures

The State ol Maine elaims 2 copyright in its codified statutes, 1f you intend 1o republish tis material, we do requir that you inchude the following disclaimer in your
publication;

All capyrights and ofker rights to statutory text are ressrved by the State of Maine. The ext included in this pubficg:rti:fm ir cnrrenlt 1o the ond oj? the Secalr.'a' Speial
Sesston af the 1 22nd Legisimture, which adjourned July 30, 2005, but is subject to chemge without notice, It &8 aversion thal has not been afficially cerffed by the
) Secvetary of State. Rafer 1 the Maine Revised Statutes Armotated and supplements for cortiffed text, ‘

The Office of ths Revisor of Statutes also requests that you send us one copy of any statutory ]]I:Ebﬁl?at‘iD‘n you may produce, Ol.u" goal iz not to restriel publishing
antivity, but to keep track of who is publishing what, to identify any neadless duplication aad to preserve the State’s copyright nighls.

PLEASE NOTE: The Revisor's Office CAN NOT perform research for or provide legal advice or
interpretation of Maina law. If you need legal assistance, please contact a qualified atforney.

§1015. Limitations on contributions and expenditures

1. Individuals. An individual may not make contributions to a candidate in support of the candidacy of one person aggregating more
than $300 in any election for & gubetnatorial candidate or more than $250 in any cicction for any other candidate. This limitation does not
apply to contributions in support of a candidate by that candidate or that candidate's spouse.  [129%, ¢. 729, 52 {amd).]

2. Committees; corporations; associations. A political comemitiee, other committes, corporation or association may not make
contributions to a candidate in support of the candidacy of one person aggregating rore than 5500 in any clection for a gubernatorial
candidate or more than $230 in any election for any othet candlidate.  [1988, <. 725, &2 (amd).]

3. Aggregate contributions. No individual may meke contributions to candidates aggregating more than $23,000 in any calendar
year. This limitation does not apply to contributions in support of a candidate by that candidate or his spouse.  [1985, ¢. 16L, &5
(naw) .]

4. Political committees; intdr_mediaries, For the purpose of the limitations imposed by this section, contributions made to any
political committee authorized by a candidate to accept sontributions on the candidate's behalf are considered 10 he contributions made to
that candidate, [1285, <. 161, 56 (new).]

For the purposes of the limitations imposed by this section, all contributions made by a person, either directly or indirectly, on behalf
of a particular candidate, including comtributions which are in any way carmarked or otherwise directed through an intermediary or
conduit to-the candidate, are considered to be contributions from that person to the eandidate, The intermediary or conduit shall report the
original source and the intended recipient of the contribution 10 the commission &nd to the intended recipiont. [15685, c. 1581, E6
(naw) .] ‘

. 5. Other contributions and expenditures. Any expenditure made by any person in cooperation, consultation or concert with, or at
%the request or suggestion of, a candidate, a candidate's political committee or their agents is considerad to be a contribution to that
candidate. [128%, ©. 504, B£7, 31 (amd).]
The finaucing by any person of the dissemination, distribution or republication, in whale or in part, of any broadoast or any written or
other campaign materials prepared by the candidate, the candidate's political committee ot committees or their authorized agents is
congidered to be a contribution to that candidate. [198%, c. 504, §§7, 31 (amd).l]

6. Prohibited expenditures. A candidate, a treasurer, a political committee, a party or party commities, 3 person tequired to file a
report under this subchapter or their authorized agents may not make any sxpenditures for liquor to be distributed to or consumed by
voters while the polls are open on election day.  [2951, «. 83%, §11 (amd); §34 {(aff).]

7. Voluntary limitations on political expenrditures. A candidate may voluntarily agree to limit the total expenditures made on
behalf of that candidate's campaign as specified in section 1013-A, subseetion 1, paragraph C and subsections 3 and 9. [1595, o.
384, BZ (new).]

8. Folitical expenditure limitation amounts. Total expenditures in any ¢leetion for legislative office by a candidate who
voluntarily agrees to limit campaign expenditures as provided in subsection 7 are as follows: (1893, <. 722, 53 (amd)}.]

AL For State Senator, $25,000;
[1225, c. 728, §2 (amd).]

Text current through the 122nd Legizlature, Second Special Session (July 30, 2005), document creatgd 2005-10-01, page 1.
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Title 21-A, §1019-B, Reports of independent expenditures

The State &f Maine claims a copyright in its codified statates. If you intend to republish this material, we do requirs thal you include the following disclaimet it your
publication; .

All copyrights and ether rights to slotutery ekt are reseried By the State of Maine. The toxt included in this publicution is curvent 10 the end qf the Second Special
Sassion of the 122nd Legislature, which adiourned July 30, 2005, But is subjeat to chamge withput notice. It is a version that has not been officially cortified fiy the
Secretary of Stars. Regler Yo the Maine Revised Stanes Amwatated and supblements for certified text.

The Office of ihe Revisor of Statafes also requests that you send us one eapy of any statutory publication you may praduce, Crr goal is not to resirict publishing
activity, but to keep mack of who is publishing what, o identify any needless duphication and to preserve the State's oopytight rights.

PLEASE NOTE: The Revisor's Office CAN NOT perform research for or provide legal advice or
interpretation of Maine {aw. If you need legal assistance, please contact a qualified attorney.

§1019-B. Reports of independent expenditures

1. Tndependent expenditures; definition. For the purposes of this section, an "independent expenditure™  [2003, . 448,
52 [maw) .] :

A. I8 any expenditure made by 2 person, party cotminittet, political sommittee or political action committes, other than by
contribution to a candidate or a candidate's autheorized political commitiee, for any communication that expressly advocates the
’ election or defeat of a clearly identified candidate; and .

[2003, o. 448, 53 (new).]

E. Is presumed in races involving a candidate who is certified as a Maine Clean Election Act candidale under section 1123,
subsection 3 to he any expenditure made 10 design, produce or disseminate a communication that names or depicts a clearly
identified candidate and is disserninated during the 21 days, including election day, before a primary election; the 21 days, including
election day, befote 2 general eleetion; or durng a special election until and on ¢lection day.

[20D3, =. 448, 53 (new).]

2. Rebutting presuimption. A person presumed under this sestion to have made an independent expenditure mmay rebut the
presumption by filing a signed written statement with the commission within 48 hours of making the expenditure stating that the cost was
not incurred with the intent to influcnee the nomination, election or defeat of a candidate, supported by any additional evidence the person
chooses to submit, The commission may gather any additional evidence it deems relevant and material 2nd must determine by a
preponderance of the evidence wheather the cast was incurred with intent to influgnce the nomination, ¢lection or defeat of 4 candidate,

(2003, o. 448, §3 (mew) .]

3. Report required; content; rules. A person, party committes, political commitice or pelitical action comrmitiee that makes
independent expenditures aggregating in excess of $100 during eny one vandidate's election shall file a report with the eommission. In the
case of a municipal election, a copy of the same information must be filed with the municipal clerk, [2003, o. 2448, 5§53

{new) . ] ‘

- AL A report required by this subsection must be filed with the sommission acgording to a reporting schedule that the commission
shall establish by rule that takes into consideration existing campaign finance reparting requitemeants and matching fund provisions
undier chapter 14. Rules adopted pursnant to this paragraph are routine technica) roles as defined in Title 5, chapter 375, subchapter
2-A.

[2003, <. 448, §3 (new).]

B. A report required by this subsection must contain an itemized aceount of each contribution o expenditure aggregating in excess of
$100 i any one candidete's election, the date and purpose of each contribution or expendinure and the name of sach payee or
erecitor. The report must staie whether the contribution or expenditure is in suppott of or in opposition to the candidate snd must
inglude, under penalty of perjury, as provided in Title 17-A, section 431, a statoment under oath or affinnation whether the
contritition or expenditure is made in cooperation, consultation or concert with, or at the request or sugpestion of, the candidate or
an authorized committee or agent of the candidare.

(2003, =. 448, 53 (new).]

C. A report required by this subsection must be on a form prescribed and prepared by the cammission, A person filing this report
way ise additional pages if necessary, but the pages must be the same size as the pages of the form.

(2002, ©. 448, 53 (new).]

FL 2003, Ch. 443, 53 (NEW) .

Text current through the 122nd Leglslature, Second Special Session (July 30, 2005}, dacument crastad 2008-10-07, page 1.
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STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOUSE STATION
AUGUSTA, MAINE
04333-0135

To:  Comunission Members and Coungel
From: Jopathan Wayne, Executive Director
Date:  September 14, 2006

Re:  Complaint Against David Babin

Complaint by William D. Dobrowolski

David Babin is 2 Maine Clean Election Act (MCEA) candidate for State Senate, District
#8, in Portland. He is running against the incumbent, Sen. Ethan Strimling. The Ethics
Commission received the attached complaint from William D. Dobrowoiski relating to
advertising purchased by the Babin campaign in a community newspaper in Portland, the
West End News. He complains that Mr. Babin has used his MCEA funds to support the
Taxpayer Bill of Rights (TABOR) citizen initiative and is thereby violating a restriction
n the Commission's official puidelines for the use of MCEA funds:

Maine Clean Election Act funds may not be spent to: ... make
independent expenditures supporting or opposing any candidate, ballot
measure, or political committee.

Mr. Dobrowolski states that “[tlhere is nothing in those ads that promote [Babin’s] run
for the senate scat, but rather advocate a positive vote for TABOR.” He specifically
complains about thrce advertisements in the August 4-16 edition of the West End News,
and one ad in the following edition dated August 18-30.

Response by David Babin

Mr. Babin has met with the Commission staff twice, submitted a number of examples of
his campaign materials (attached), and responded in writing through his attorney, Daniel
1. Billings. He states that:

» The advertisements contain a prominent picture of Mr. Babin, along with the
candidate’s name and “Babin State Senate™ logo, which all advance his
candidacy.

= Mr. Babin has made his support of TABOR a central part of his campaign, and
has cxpressed his views on TABOR in order to promote his campaign.

Mr. Babin has run ads which discuss his positions on other issues.
It s a traditional campaign putpose to promote the candidate’s view on the
important issues of the day, including citizen initiatives.

* Mr. Babin is a serious candidate who is not runming a sham candidacy.

OFFLCE LOCATED AT: 242 3TATE STREET, AUGUSTA, MAINE
WEBSZITE: WWW.MAINE.GOV/ETHICS
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Staff View and Recommendation

The staff appreciates the concern of Mr, Dobrowolski that MCEA funds should not be
used for electoral puiposes other than to advance the campaign of the candidate receiving
the funds. As a general matter, it is a legitimate concern and the staff believes the
Commission should not shrink from taking action in instances where MCEA funds
clearly have been used contrary to the Commission’s gudelines. In addition to the
pravision of the expenditure guidelines quoted above, one other provision has relevance
to this complaint:

Maine Clean Election Act funds may not be spent to: ... promote
political or social positions or causes other than the candidate’s
campaign ...

After considering these ads in the context of Mr. Babin’s broader campaign, however, the
staff does not believe there was any misuse of public fimds. Candidates are free to adopt
whatever positions they want, and it is not surpnising that some 2006 candidates would
explain their views on TABOR in order to influence the electorate. Candidates’ detailed
views on TABOR have already been part of a number of candidates’ campaigns,
including the Republican primary election. While the views expressed by David Babin
may have the effect of encouraging a positive vote on TABOR, they also promote the
candidate to voters who share his views. A review of his written campaign taterials
shows that while his views on TABOR are a primary theme of his campaign, he is not a
single-issue candidate. ‘ :

I believe the Commission and its staff should be on guard for individuals sceking to
advance a political agenda who qualify for MCEA funds only in order to finance that
agenda and not a campaign for political office. That does not appear to be true in Mr.
Babin’s case, however.

Staff Recommendation

The Commission staff recommends taking no further action on the complaint.
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William D. Dobrowolski

132 Partridge Circle ” TN EEE i’ﬂ
Portland, Maine 04102 |

| —_—

August 18,2005 g }i

- }

Mr, Jonathan Wayne, Executive Director

Maine Commission on Governmental Ethics
And Election Practices

135 State House Station

Augusta, Maine 043373

Cornplaint Against Dawid ], Babin
Dear Mr, Wayne,

Mr. Babin is a candidate for the Maine State Senate seat in District 8 and, according to
vour records, is finded by the Clezn Election Act fitnds. Tn that case, he should he
abiding to the Cormmission's Guidelines on Permissible Expenditures of MCEA Funds
for candidates,

Praviously I sent to you copies of three ads of David Babin that appeared in “the West
End NEWS”, August 4 16, 2006 that concerned me. T am now enclosing three copies of
his ads that appear in the August 18 —30, 2006 of the same paper. T ask that vou pay
specific attention to the one marked with an “X” since this ad has absolutely nothing to

o with his election bid.

The basis for the complaint 1s found on Page 35 of the Guidelines that reads “Maine
Cleam Election Act funds may not be spent to: . moke indeperdent expenditiores
Supporng or apposing ay candidate, ballot measure, or political committiee”. 1 helieve
that the first three ads sent to you and the new one marked with an “X" all relate to the
Tax Payer Bill of Rights which will appear an the ballot this November, Thers is nothing
in those ads that promate his mun for the senate seat, but rather advocaie a positive vote
for TABOR.

Because 1 feel strongly ahout the Clean Election Fund and its propar use, please accent
this Ietter as a formal complaint against David J. Babin, I can be reached at the zbove
acddress, or by telephone at 774-3480

Sincercly,

Wﬂnam o Dobr wolskl
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To: Jonathan Wayne, Executive Director
From: Bill Dobrowolski

Date: August 19, 2006

Subject : Complaint Against David J. Babin

This fax has five (5) pages including this cover sheet.

Attached is a formal complaint with copies of recent ads. This
appears to me to be outside the scope of permissible intended
use of MCEA. funds. I am available should you want to talk to
me at 774-5480,

Thanks for looking at this situation.

Regards, /@‘155 /ﬁ’@)ﬂ")@
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Paid for and suthortred by David .1, Babln, ,_MM Sumberiand Avone, Portland

.Uma:un_.unm wmﬂm rmm 30 years .F yuz !_m.nm_m

STATE  SENATE
“..it’s all mmmmmm mc.mmq.m .mm.h:a

.b..m-_“m ma___ fed up with the Democrats’ mantra?

Oniy Eb_zm and _.m_cqm_hzh had Tﬂ_..mn mnDZD__&_mm mmﬂ year.
. w.o:_m.m:m rmn Hurricane Wmnq.:m:.z_m.am rmn the n.mn..anqmnm

sconomy into the m_&:za.
Oznice again; ._rm _"._mnmmﬁ .mmN‘_u:qnm.d in the country, -

- - GROW UP!
mmﬂ OVER YOUR BUSH HATRED. DO YOUR HOMEWORK.
SEND A NEW TEAM TO AUGUSTA.
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:ﬁrmm_.. Tax Burden in the oo:nn.w ”

Lo 2t ¥ 49% in small business survival ‘
L T v our tﬁ.n:m..ﬂmﬂ_uum mmﬂc_uu .mEn nﬁﬂn__.n:‘:mﬂmm

%

- at 4 times the national average

_‘ “It doesn’t have to be. this imw

Election after election the democrats FAILED to deliver real tax relief.
wu-mrmm been a failure for Portland: m_nﬁnnrmn_:m‘nwxmm and wmunm

 .2.¢

A—

;n_mn:_n m...mmrm_. _u.nm_.mﬂa is not encugh.
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MARDEN DUBORD

_ BERNIER & STEVENS
ATTORNEYS AT LAW
WILLIAM P, DUBORD ALBERT L BERNIER
44 ELM STREET
ALTON &, STEVENS
# &mm\r«: DRUARY, JR. P.O. BOX 708 E m‘&&{%‘%"u%om
RERT M. MARDEN L

DAYIDE FSRNIER WATERVILLE, ME 04903-0708 R {12m I]E;BDRD
DANTEL L BRHLLINGS (1921-1970)
DAMIEL W, MARRA (207) 873-0186 HAROLD C, MARDEN
RORERT A MARDEN FA.H. (20?) 373-2245 [1200-1994)

{of Counsal) E-MAIL: mdbs(@gwinet

Tt fFerwrw moaine tawfirm.com

Septernber 8, 2006

AND DELIVERED
Vincent W, Dinan, Staff’ Auditor '
State of Maine Commuission on Governinental Ethics & Election Pracuces
135 State Houge Station
Angusta, Maine 04333-0135

RE: Complaint against David J. Babin

Dear Mr. Dinan

I am writing on hehalf of David Babin in response to your rcquest for a written
response to William Dobrowolski’s complaint concerning the content of campaign ads that
Mr. Babin placed in The West End NEWS. :

We reject Mr, Dobrowolski’s claim that “[t]here is nothing in those ads that promote
[Mr. Babin’s] run for the Scnate seat” and that the ads constitute an independent expenditure
in support of the Taxpayer Bill of Rights. Each of the ads prominently features Mr. Babin’s
picture and his “Babin State Senate” logo at the top of the ad. These features of the ads
promoting Mr, Babin's candidacy are the things that are most likely to be noticed by someone
leoking through the paper. Mr. Babin bas run gimilar ads which discuss his positions on other
issues. The ads at issue here also feature text describing Mr. Babin’s position on the
Taxpayer Bill of Rights and bis reasons for his reasons for holding that position. The ad also
urges readers io join Mr, Babin {n voting for Maine’s Taxpayer Bill of Righis. This language
alone docs not transform the ad from a Babin for Statc Sepate ad into an indcpendent
expenditure for the Taxpayer Bill of Rights becanse the primary purpose of the ad is to
promote Mr. Babin’s candidacy for the State Senate. ,

The Expenditure Guidelines for 2006 Maine Clean Election Act Candidates state that
expendiiures for campaign related purposes are those which are traditionally accepted as

' miecessary to promote the election of a candidate for political office. It shoyld not be dlSpIItE:d
that using campaign fimds to promote a candidate’s view on the important issues of the day is
traditionally accepted as necessary to promote the election of a candidate for political office.
The fact that a particular issuc is to be decided by referendum does not mean that the issue is
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Vincept W. Dinan, Staff Auditor
September 8, 2006
Page 2

one which will not be discussed by candidates. In fact, we have a history in Maine of
candidates whe have initiated referendums and then made the referendum issue a central part
of their campaigns, In 1972, Robert Monks initiated a referendurn to eliminate “the big box”
which allowed for straight ticket voting and made that an issue in his campaign for the 1.5.
Senate. In 1982, Charles Cragin mitiated a referendum to enact income tax indexing and
made that issue a central part of his campaign for Govemor. It is also common for candidates
for office to be asked about and to take positions on issues that are 1o be decided by
refcrendum. In this case, Mr. Babin has made his support for the Taxpayers Bill of Rights a

central part of his campaign.

Though the expenditurc guidelincs state that Maine Clean Election funds may not be
spent to make independent expenditures supporting or opposing a ballot measnre, the
guidelines do not state that a candidate may not an express a view on a refeyendum question
as part of an expenditure promoting that candidate’s candidacy, That ig what has been done

here,

Tt should also be noted that one of M. BaBin’s opponents, Ethan Strimling, has been a
vocal opponent of the Taxpayer Bill of Rights. This fact illustrates that the Taxpayer Bill of
Rights is an issue of importance that is appropriate for discussion as part of a campaign for the

State Senaie.

It is my view that the limitation on using Clean Elections funds for independent
expenditures is intemded to prevent sham candidates who qualify for Clean Elections funds
with the intention of using the money for a purpose other than promoting their candidacy.
David Babin is a serious candidate who has run before and who iz working hard to win the
election. He is using Clean Elections funds to further his candidacy. It is not the role of the
Commission to pass judgment on the campaign strategy, political positions, or statemnents

made by Clean Elections candidates,
ery mﬂw \
- -

Daniel I Billings
¢-mail: dbillings@eyel net
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“David Babin to Challenge Senator Ethan Strimling
for District 8 State Senate seat”

Senate District 8 covers Portland’s Peninsula to Stroudwater and the isfands.

from February 24, 2006 press relaase: David Babin of Cumberland Avenue announced his
candidacy for the Maine State Senate, District 8. Babin stated, “Everyday Maine
becomes less affordable for working singles, families and our seniors. You and | need
more affordable healthcare coverage with real options and choices; we must create a
business friendly Portland. Sensible and predictable growth of our government is vitat

- for a strong Maine economy. Our educaied, young people are leaving Maine at four
times the national average for good jobs and opportunities. Portland needs a senator
who is committed to supporting Maine’s Taxpayer Bill Of Rights.”

David outlined his three top priorities: reduce Maine’s tax burden, create affordabie
health insurance through competition and adopt a school funding formula that treats
Portland fairly and demand accountability overseeing these funds.

"The current funding formula recently passed by the Legisiature does not meet the
demands of the voters to provide 55% of state funding to educate Portland’s children.”
said Bahin. “l am going to go to Augusta to make sure that the voter's wishes are
upheld and to assure Portland receives its fair share.” David previously challenged Senator

Strimiing in 2004 for the State Senate seat.
More about me:

¥ “| am Pro-Life. | support a ban on Partial Birth Abortion.”
Senator Strimling supports abortion rights with "no restrictions”.

¥ ) support a constitutional amendment to establish Marriage as a union between

one woman and one man.”
Senator Strimiing SUpports same-sex Mmaimiage.

¥ "| support our Second Amendment freadom rights with no restrictions”
Sengtor Strimiing supports legistation to further reguiate and limit our Second Amandment righis.

¥ Immigration: “Public Officials have a responsibility to enforce our laws; | support
working to identify and deport iflegal aliens and encourage regular, random
LN.S. & L.C.E. sweeps of Portland. Fine, penalize, revoke licenses for Portland
businesses that hire these criminal aliens.
Senator Strimiing supported legisiation that prohibits all stete employees from inquiring as to a person’s
immigration status. Maine is currently regarded as a “sanciuary state” and a magnet for iegal afiens.

‘I grew up in the East Deering and Munjoy Hill neighborhoods and attended Portland schools
and graduated from Portland High School in 1973, | am employed by Goodwill Industries as a
Program Manager for three residential rehabilitation programs for people with traumatic brain
injuries. 1 live in East Bayside with Edward, my life-partner of twenty four years.”

David Babin For Senate Committee 207.774.5467
123 Cumberland Avenue Babin123@msn.com
Portiand, Maine 04101

Authgrized and pald for by THE BABIN FOR SENATE COMMITTEE / Edward Goattel, Treasurer
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“David Babin to Challenge Sepator Ethan Strimling
for District 8 State Senate seat”

Senate District 8 covers Portland’s Peninsula to Stroudwater and the.islands.

from February 24, 2006 press release: David Babin of Cumberland Avenue anhounced his
candidacy for the Maine State Senate, District 8. Babin stated, “Everyday Maine
becomes less affordable for working singles, families and our seniors. You and | need
more affordable healthcare coverage with real options and choices, we must create a
business friendly Portland. Sensible and predictable growth of our government is vital
for a strong Maine economy. Our educated, young people are leaving Maine at four
times the national average for good jobs and opportunities. Portiand needs a senator
who is cormmitted to supporting Maine’s Taxpayer Bill Of Rights.”

David outiined his three top priorities: reduce Maine’s tax burden, create affordable
health insurance through competition and adopt a school funding formula that treats
Portland fairty and demand accountability overseeing these funds.

"The current funding formula recently passed by the Legislature does not meet the
demands of the voters to provide 55% of state funding to educate Portland’s children.”
said Babin. “l am going to go to Augusta to make sure that the voter's wishes are
upheld and to assure Portiand receives its fair share.” David praviously challenged Senator
Strimling in 2004 for the State Sanate seat.

More about me:

v ‘I am Pro-Life. | support a ban on Partial Birth Abortion.”
Senator Strimiing supports aborfion rights with *no restrictions”.

v “} support a constitutional amendment to establish Marriage as a union between

one woman and one man.”
Senator Sirimling suppoHs sama-sex martiage.

v *| support our Second Amendment freedom rights with no restrictions”
Senator Strimfing supports legisfation fo further reguiate and limit our Second Amendment rights.

¥ Immigration: “Public Officials have a responsibility to enforce our laws; | support
working to identify and deport illegal aliens and encourage reguiar, random
LN.5. & |.C.E. sweeps of Portland. Fine, penalize, revoks licenses for Portland
businesses that hire these criminal aliens.
Senator Strirmling supported legisiation that prohibits all state employees from inquiring as to a person's
immigration status. Maine is currently regarded as a "sanciuary state” and a magnet for illegat affens,

“| grew up in the East Deating and Munjoy Hill neighborhoods and attended Portland schools
and graduated from Portland High School in 1973. | am employed by Goodwill Industries as a
FProgram Manager for three residential rehabilitation programs for people with traumatic brain
injuries. | live in East Bayside with Edward, my life-partner of twenty four years ”

David Babin For Senate Committee 207.774,5467
123 Cumberiand Avenue Babin123@msn.com
Portland, Maine 04101

Authorized and paid for by THE BABIN FOR SENATE COMMITTEE / Edward Goettel, Treasurar
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It doesn't matter if you are a Republican or a
Democrat, a Green-indepaendent or just plain
Independent. What Portland needs now, more
than ever, is a Senator who will work across

party lines and restors Portland’s independent

voice in Augusta.
mbin, fghting Mo
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Balifx and A iovioed by Bakin for Serede Commitiee
12avid! B, 123 Gumberdand Ave, Pritlord, MFE 4901,
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ELIMINATE WASTEFUL SPENDING

e o™y
+Maing has one of the highest tax burdens in the couniry

» Provide property tax relief for home owners and ta help keep rents low for
Portland tenarrts

+[ support Maine's axpayer bill of rights for real and £air tax reform
SUPPORT SMALL BUSINESS
« Maing ranks a low 48th as “business friendly” in the courtry
» Qur districts current senator has one of the lowest
“"Maine Economic Research Instittits Rating” in the state
* Ease restrictive city and state regulations and codes that hindar growth
MAKE HEALTHCARE MORE AFFORDABLE

= | support aliowing Maing pecple the ability 1o buy cheaper hestth insuratice
from other states
+Repeal he fix on health insurance
= Eliminate costly healthcare pilet programs




THANKS TO YOUR SUPPORT, THE
TAXPAYER BILL OF RIGHTS WILL PASS
IN NOVEMBER!

THIS MAKES IT EVEN MORE IMPORTANT
FOR YOU TO VOTE FOR ME AS | AM THE
ONLY DISTRICT 8 STATE SENATE
CANDIDATE WHO WILL WORK TO
UPHOLD THE LAW.

“NOT JUST ANOTHER PRETTY FACE"

'BABIN For STATE SENATE

Authorized by David Babin and paid far by Babin For State Senate, 123 Cumberland Avenue, Portland Maine 04401
T74-5467  Babin123@msn.com
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You will notice that this is not a flashy prometional piece,
but a simple postcard o tell you that refief is on the way.
But you need o make it happen by voting for the ane
candidate who will support real meaningful tax relief.

“I'me difference between my opponants and myself
is that il give it to you straight”

Portlanders need tax burden refief! Portlanders will
not get tax burden relief as long was we keep electing
the same senators and representatives who support
special tax breaks’ for their friends while denying the
same for other Maine businesses.

Maine Govt needs a diet! The Taxpayer Bill of Rights
will put our stata and iocal govis on & diet, one that
allows govi to consume & portioned meal and when
necessary to have exira bites, seek voter approval,

Maine needs new leadership! We nged to change the
way Maine does husinegs. We need leaders who will
work to revitalize Maine’s ecanomy. | want to be one of
those leaders and hope you will support ma in that goal,
| ook forward ta working with others who want the best
for Maine and | encourage you to vole for those whao ara
loaking out for Maine, not their cronies.

' LD 2086 Exernption placed in BETR repeai bill that provides an

axception for one Maine retall business whila not rapealing the
parsonal property taxes for amy othar Maina retail businesses.

BABIN FOR STATE SENATE
123 CUMBERLAND AVENUE
PoaTLAND MAINE 04101
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priorities. it's easy o malm new pmm:ses l thmk its’

- time we keep the promises we have already made 1o
Maine people. My top priorities are to fully fund
our schools, protect access, preserve choices
and maintain quality in heatthcare and to lower
Maine’s crushing property tax burden so Portland
residents are not forced to sell their homes. | am
ready to work for Portland, and | would really appreciate
your support.

= David Babin

Munjoy Hill, West End, House Island, Nason’s Corner,
Parkside, Downtown, Longfellow Woods, Rosemont,
Great Diamond Island, Qakdale, Stroudwater,
Little Diamond Island, Peaks Island,
Cushing Island, and Bayside.
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9-11-01

NEVER FORGET |

3000 MURDERED BY
ISLAMIC TERRORISTS

Remember those who were
incinerated alive or jumped to
their deaths during the Worid

Trade Center ATTACK.

Remember those killed in the
AA flight 77 ATTACK on our
Pentagon.

Remember the heroes of ;

flight United 93

] support border enforcement
and the deportation of illegal

aliens”™ ﬂ

Faid for and authorized by David J. Babin, 123 Cumberiand Avenpe

E i i — ii—— M —
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STATE  SENATE

Phato Doug Eﬁman

“Not Just Another Pretty Face.”

Paid for and awthorized by David J. Babin, 123 Cumberiand Avenue, Portiand
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STATE SENATE

“Join me in supporting Maine’s TAXPAYER BILL OF RIGHTS”

Portland NEEDS a senator that supports real tax relief,
Seniors and low wage earners are being taxed out their homes.
Small businesses struggle to survive aur oppressive tax climate.

It's NOT a “tax cap™. It's NOT a cut to any service or program.
Our schools, fire and police departments will NOT be CUT
Don't fall for the LIES and SCARE TACTICS of its opponents!

The Taxpayer Bill of Rights NEVER requires a budget cut.

Paid for and authorized by David J. Babin, 123 Curnberland Avenue, Portland

e ———— ™ — — M i _ﬂ_‘d
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Fhato: Doug Emerson
’ e e e ey s A 2 !.

| STATE  SENATE

i

“The Taxpayer Bill Of Rights is just what Maine needs.”
#1 tax burden in the country...it doesn’t have to be this way
+« Qur taxes are growing faster than our incomes

» Skyrocketing property taxes and high rents
FJ +« Oppressive income taxes for low wage éarners
H Don’t fall for their SCARE TACTICS and LIES !

Support the TAXPAYER BILL OF RIGHTS this November

Paid for and authorized by David J, Babin, 1232 Cumberiand Avenue, Portiand
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BABIN®

STATE  SENATE

e S ——————

il B
Fhoto: Doug émemun

Thank you for voting on June 13%

Paid far and authorized by David J. Bahin, 123 Cumberland Averue, Poartland

-_-_-._-_-_-_-—-_-'_.'—— -—-__,_.J
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In the first: campaign forum of the

political season, the three candidstes for

287287RTTE

- Portland’s - primary _ state - sonialc seat |

fielded a flurry of questions, while some

of their supporiers tied to- frune the |

o

debate in térms that ‘would présént thir
opponents in a negative light.

Ethan ~Strimling, - the .incimbent,
Republican David - Babin, and . Green

Independent Kelsey Perchinski answered
questioins about healthcars, taxes, the -
- Taxpayer Bill of Hights (TABOR), the -

environment, and éducation, -

Babin defended his support for tlie
Taxpayer Bill of Rights (see related
story) which  Sirimling opposes . and
vowed to fight agaimst Perchinski also.
opposes TABOR; saying “lherc hag 6 be

a better way,™ ,

Strimiing ‘called for a more fair tax

system in whichi tiose who could afford

it would pay more and those witly lower
incomes would .pay less. He' said. that
there were “way too many sales fax

exemptions.” o

Babin said that “the last thing. we
need (o do is raise taxes.” He said there
shonld be no tax at all for ‘anyome

eaming under $28,000 a year, and that

there was enougli revenue-it just needed
to be spent more wisely. o

Perchinski siid that the main issnes .

she would focus on would be affordable

healthcare, honsinig. the minirmm: wage,

- Porlland, . Striling’s

- ‘campaign: mapaper.  who is: corcenily -
. listed as the-moderator of Fighting for
rifanc ritinlinj caiiipaign |
., Orgamzation, teferred fo- Babin’s “anti- -
choice, - snd' dnti-civii Tighls” positiors

and ‘asked Porchinski why ‘she would
align herself: with the. conservative

- Republican. Perchinsta volunicered with

Babin’s 2004 campaign as his campaign
manager and website designer. The ‘two
‘were. cinployed at the time al Goodwill
Indusiries, whefe ‘Babin- still “works,

Perchinski is tie; programi- miangger 4t
WMPG, the local radio station. She says
that: she joined the - Babin campgign .

because - she “did’ not want (6 seo.

i Sumhngnmumpposed Her. canrent

.- campaign platform i taically different '

- thai the one that Babin has put forward,
in¢lading opposititn 1o the Taxpayer Bilf

of Rigls.

. Jon Hinck. the: Demoeral ‘who is

 running against West End Répresentative

John: ‘Eder. réferied 1o . Republican

. national " ecoromic: _policies  such a5
. ‘supply-side ‘economics” abd . asked (lie

candidates if they sapported . those:

- polidies: (Many of the: altendecs at the.

and promoting aliernative: fuel sources

such as solar panels.
Perchinski  and

driven private insurance qnmpanigsi out.
of the state. He said he was supportive of
the choice of oplions that private hesith

care insurces would provide. (In his 2002 -
Senate campaign, in ‘Tesponse o a

hiealthcare-related - issue, Strimling was
quoted as saying that the government

. Siricaling both
cxpressed sipport for the state’s Dingo
health plan, which Babin. pposes.’.
saying -that government regulstion’ has

. Babin tespo

“forgm “were probably still: in diapers

oowhen  the ~Reagan. .- administration -
o intq;idnceﬁr fmppiyasiﬂq " ECOnoinics” in-
Ctheearly 19805y . . |

nded to Hmuk by 'sa'y‘ing

- that he (Babin) was a ‘Republican, bint
“ thal people should “think Tocally™. He -
called ‘Msine’s “¢conomy “a miessT,

| which he blamed on ‘the *pelicics: of

- Maine Detnocrats. Strimling saidl Tié did
ROt . support the national Republican -

. economiic policies of the last 30 years,

. When asked abotit . (heir wesknesses
s candidates, Babin said that hé would -
probébly ‘worked too hard if clected 10 .
the office! Strimling ‘ssid that - he
(CONTINUED ON NEXT PAGE)
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August 14, 2006

Jonathan Wayne

Executive Director

Maine Commission ot Governmental Fthics and Election Practices
135 State House Station

Augusta, ME 04333

RE: Advisory Opinion Request — State Party Committees and Political Action
Committees

Dear Mr. Wayne:

We are contacting you in our capacities as Counsel to the Maine Republican Party and the
Maine Democratic Party to request an advisory opinion from the Commission on several
issues related to state party committees and political action commumittees ("PAC’s). The recent
controversies which have come befare the Commission have raised some of these questions
while others derive from a perceived lack of clarity in Maine law, The Maine Republican
Party and the Maine Democratic Party would like this guidance so that the Parties and all of
their candidates can fully comply with all aspects of Maine law during the 2006 campaigns.

First, we are seeking an opinion on the applicability and interpretation of the statutory
provisions governing the activities of party committecs. Second, we are requesting guidance
on when “acceptance” of a contribution by a legislator from a lobbyist or employer of a
lobbyist is deemed to have taken place and, finally, what constitutes a proper role for PAC’s
in candidate clections.

I. STATE PARTY COMMITTEES

Under 21-A M.R.8.A. §1017-4A, state party committces are required to report contributions
and expenditures made to or on behalf of a candidate, with certain express exclusions. One of
those exclusions is found in 21-A MLR.S.A. §1012(2)(B)(7), which provides that
contributions to candidates do net include compensation to party committee employees when
that employee provides advice to any ong candidate for no more than twenty (20} hours in
one election.

While that exclusion provision is clear, what is less clear is how an employee’s aliowed
contact with a candidate affects other employees of the party and what affect that initial
twenty (20) hours of campaign advice has on future actions of the party committee. Qur
review of the applicable statutes and Commission rules does not appear to provide an answer,
and, as a result, we respectfully ask for your guidance on the following questions:

1. How is “advice™ defined for purposes of section §1012(2)(B)(7)? What specific
types of activities would constitute “advice™ which must then be counted toward
the twenty (20) hour threshold? Are certain activities ot considered “advice™ for
purposes of this section?
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2. If a state party committee employs several staff (i.e. field organizers, finance

staff), does the twenty (20) hour timit apply to each staff person individually or is
the threshold calculated on a collective basis? What documentation is required to
show the twenty (20) hour thresho!d has or has not been met?

3. When a state party committee is paying staff (J.¢. field organizers), who have
worked less than twenty (20) hours on a candidates’ campaign, does that make al/
other employees of that committee “agents” of the party under §1015(5) by virtue
of the fact that they have a common employer?

4. Would that analysis change if the state party committee employee (i.e. field
organizer) who is advising the candidate exceeds the twenty {20) hour threshold
provided for in §1012(2}BY7)?

5. If a state party committee employee (i.e. field organizer) is giving advice to a
candidate, does that preclude the state party committee from making an
independent expenditure for that same candidate in that clection cycle? Is the
state party committee’s ability to make an independent expenditure affected by
whether or not the twenty (20) hour threshold has been met?

6. Based on the answer 10 #5, are there things a state party committec can do to
assure thejr involvement does not constitute & “contribution?”

a. Forexample, if a state party committee employee is giving advice to a
candidate, can a separate political action committee (“PAC™) be formed to
make the independent expenditures for that candidate if contact between the
PAC and the state party committee was limited to only a few distinet
employees (2.g. executive director) who were not otherwise advising the
candidate?

7. If a separate PAC can b formed to make independent expenditures, could that
PAC use the state party committee’s mailing perniit without that action
constituting coordination with the candidate?

8. Considering the small number of vendars in Maine, if a state party commiittee and
a candidate use the same vendor for campaign literature or advertising, would that
fact alone constitute coordination under the statutes? If the answer is yes, what
safeguards must be put in place to prevent coordination between thosc parties?

9. 21-A M.R.S.A. §1012(2)B)(7) allows paid state party conmumittee employees to
provide up to twenty (20) hours of advice 1 candidatos without that time being
considered a contribution, does that same provision apply to legislative caucus
PAC's?

1L POLITICAL ACTION COMMITTEES
We respectfully request your guidance on the allowed activities of PAC’s seeking to involve

themselves in both participating and non-participating candidate clections. In particular, we
are requesting a Commission opinion on the following questions:

e L
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I Under Maine law, is an individual citizen (not a PAC) prohibited from spending
an unlimited amount of his of her own money to advocate for the clection of a
candidate for Governor, if those expenditures are not “in cooperation,
consultation or concert with, or at the request or suggestion of...” that candidate?

2. If#1 is not prohibited, can citizens associate with each other in spending their
individual money, again, independent from the candidate’s campaign?

3. Under Maine law, can a2 PAC be formed to advocate for the election of one
candidate to one office, assuming that the PAC operates independently of the
candidate and makes no “contribution” to that candidate’s campaign?

4, If #3 is not allowed, would the illegality be cured if the PAC also advocated for
the election of one or more candidates for the Legislature?

5. If #3 is not allowed, does that law violate Article 1, Section 4 of the Maine
Canstitution allowing for freedom of speech and publication?

6. Under Maine law, is there any distinction between a PAC advocating for the
clection of a non-participating candidate and a PAC advocating for a participating
candidate, assuming that ng “contributions™ are made from the PAC?

. LOBRBYIST EMPLOYER CONTRIBUTIONS

Finally, we would also appreciate your guidance on the proper interpretation of | MR.S.A.
§1015(3)(B) which states that a Legislator may not “intentionally accept” 2 contribution from
a lobbyist employer while the Legislature is convened. Our question concems the
Commission’s interpretation of “acceptance.” For example:

A lobbyist employer sends a contribution check while the Legislature is adjourned and the
Jegislator receives that check during that adjournment, but fajls to cash the check. If the
check is recejved before, but cashed after, the Legislature has convened, has a violation of |
M.R.5.A. §1015(3)(B) occuwrred? In other words, does acceptance of the contribution occur
when the check is veceived, or when it is caghed?

We appreciate your willingness to consider all of the above questions and provide guidance
as we cnter the busy general election season. Thank you for your consideration and please do
not hesitate to contact us if we can provide further information or clarification,

Very truly yours,

W'\Lchnmg/ WV‘O"J»(T{ (aN

Dapi . Michael Mahoney, Esq.
Counsel to the Mamﬂ Republican Party Counsel to the Maine Democratic Party
Bernstein Shur Preti Flahcrty

146 Capitol Street 45 Memorial Circle

Augusta, Maine 04330 Augusta, Maine 04330

(207) 6231596 (207) 623-5300

el

Co = B B



ZAEE  17:dA 20 daib i b ] et =t T
aa/18/! UPRALIL - N FOR DISTRJBUTIUN

STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 5TATE HOUSE STATION
AUGUSTA, MAINE

043330138
Scptember 14, 2006

Daniel P. Riley, Esq. Michact Mahoney, Esq.

Counsel to the Maine Republican Party Counsel to the Maine Democratic Party
Bemstein Shur Preti Flaherty

146 Capitol Street 45 Memorial Circle

Augusta, Maine 04330 Augusta, Maine 04330

Dear Mr. Riley and Mr. Mahoney:

On August 14, 2006, you submitted to the Commission on Governmental Ethics and Election
Practices (the “Commission™) a request for an advisory opinion on several 1ssues regarding the
roles of party committees and political action committees in supporting candidates and on the
jssue regarding the acceptance by Legislators of contributions from lobbyist employers. We
have repeated each question below with our answer,

I. State Party Committees

1. How is "advice " defined for purposes of §1012(2)(B)(7)? What specific types af activities
would constitute “advice” which must then be counted toward the twenty (20) hour threshold?
Are certain activities not considered “advice” for purposes of this section?

Advice is not specifically defined in statute or rule. Keeping in mind the plain English meaning
of “advice,”" in order for compensation paid by the state party to be excepted from the definition
of “expenditure” under 21-A M.R.S.A. §1012(2)(BX7), the activities of state party employees
acting in an advisory role in connection with a candidate should relate to traditional campaign
congulting areas, e.g., strategic planning, message development, public relations and media
consulting and management, polling, issue research, opposition research, fundraising strategjes,
etc. Activitics that constitute “advice” are not limjted to the ones mentioned. However, the
activity should have as its primary purpose the provision of guidance, recommendations,
direction, or coordination to aid a candidate in the conduct of his or her campaign. For example,
assisting a candidate in developing a message about the candidate or about a particular issuc is
providing “advice.” Drafling a speech or arficls is not. Certain activities clearly do not fall
within the intent of the exception. Door-to-door canvassing on behalf of a candidate, making
arrangements for campaign appearances, or conducting lit drops are among the types of activitigs
that would not be “advice.”

In several of the following questions, you have implied that vou belicve that “field organizers”
and “finance staff” are the types of party employees whose work would fall within the exception.
While a person’s job title may not be indicative of his or her actual activities, many of the usual

" nAdvice™ is guidance ot recommendations offnred with regard to future action. Compact Oxford English
Dictionary, Third Edition, 2003

DFFICE LOCATETD AT: 242 STATE BTREET, AUGUSTA, MAINE
WEBSITE: MAINEGOV/ETHICS
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activities of a ficld organizer or finance staff would not fall within the exception. However, the
determination should be made on the particular activity, not the job classification.

2. If a state party commiitee employs several staff (i.e., field organizers, finance staff), does the
twenty (20) hour limit apply to each staff person individually or is the threshold calculated on a
collective basis? What documentation i3 required to show the twenty (20) hour threshold has ar
has not been met? '

As the statute is written, the twenty hour limit applies to an individual employee of the party and
is not a limit on the total amount of staff time the party can provide to a candidate. Neither Title
21-A nor the Commission’s rules requires the party to maintain a record of the amount of titme
provided by each staff person to a candidate or candidates. However, the party is required to list
any expenditures made on behalf of a candidate. Since the amount of time provided to the
candidate cannot exceed twenty hours in. order to be excepted from the definition of expenditure,
the party should be able to track the employee’s time to know when it has reached that limit, and
to report, as required by 21-A M.R.S.A. §1017-A(2), the employec’s compensation for time over
twenty hours.

3. When a state party committee is payving staff (i.e., field organizers), whe have worked less
than twenty (20) hours on a candidate 's campaign, does that make all other employees of that
committee “agents” of the [candidate] under §1015(5) by virtue of the fact that they have a
common emplover?

While the party employee who is providing advice to a candidate would be considered an agent
of the candidate for the purposes of 21-A M.R.S.A. §§1015 and 1019-B, we do not consider .
other employees of the party to be agents of the candidate simply because there is 2 common
employer. To view the agency relationship extending to all employees of the party would,
among other things, result in a situation where political party committecs would be effectively
barred from making independent expenditures on behalf of candidates. This was not the
legislative intent in establishing the exception in §1012(2) and (3). Certainly, that is not how the
law has been interpreted in the past. That is not to say that another employee of the party would
not be considered an agent of the candidate if there are other factors that would give risc to an
ageney relationship or that would indicate substantial involvement with the candidate’s
campaign.

4. Would that analysis change if the state party committee emplovee (i.e., field organizer) who is
advising the candidate exceeds the twenty (20} hour threshold provided for in §1012(2)(B)(7)?

Assuming that, in this scenario, the candidate would be paying the party for the services
provided by the party employee, the analysis would be the same. The party emiployee paid by
the candidate would be an agent of the candidate for the purposes of 21-A M.R.S.A. §§1015 and
1019-B, but other party employees would not, barring any other circumstances that would
establish an apency relationship between or indicate substantial involvement with the candidate
and anty other employee.
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5. If a state party commitlee employee (i.e., field organizer) is giving advice to a candidate, does
that preciude the state party committeg from making an independent expenditure for that same
candidare in that election cycle? Is the state party commiitee's ability to make an independent
expenditure affected by whether or not the twenty (20) threshold has been met?

The mere fact that a party emplovee is providing or has provided advice to a candidate does not
bar the party from making independent expenditures for that candidate. However, the
expenditure for a communication could be considered 2 contribution to a candidate if that party
employee were in any way iovolved in expressing ot communicating the candidate’s strategy,
plans, activitics, needs, or other information material to the candidate’s campaign to other party
employees responsible for the communication; involved in the creation, development,
dissemination, or distribution of the cornmunication; or otherwise significantly involved in any
other phase or aspect of the communication.

In considering a complaint against a party and a candidate for making a coordinated expenditure,
the Commission would consider the steps that the party takes to prohibit the flow of information
between the employee who is advising the candidate and other party employees responsible for
the communication. A written policy deseribing the procedures to accomplish this wonld be
helpful in responding to any such complaint, but would not by itself overcome a complaint,

Whether the twenty hour threshold has been met does not alter the analysis of whether
coordination has oecurred.

6. Based on the answer to #3, are there things a state party committee can do to assure thefr
involvement does not constitute a “contribution?”

a. For example, if a state party committee emplayee is giving advice to a candidate, can a
separaie political aetion committee (“PAC”) be formed to make the independent expenditures
for that candidate if contact between the PAC and the state party commitiee was limited lo only a
Jew distinct employees (e.g., executive director) who were not otherwise advising the candidate?

The option of creating a sepatate political action committee to make independent expenditures
and which has very hmited communications with the party would provide the greatest protection
for both the party and the candidate from making coordinated expenditures,

7. If a separate PAC can be formed to make independent expenditures, could that PAC use the
state party committee s mailing permit without that action constituting coordination with the
candidate?

The use of the state party committee’s mailing permit would be permissible under two
conditions, First, such use would have to be allowable under postal regulations. Second, the
disclosure statement on the communication must indicate that the communication was paid for
by the PAC, not the state party committee.

8. Considering the small number of vendors in Maine, if a state party committee and a
candidate use the same vendor for campaign literature or advertising, would that fact alone
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constitute coordination under the statutes? If the answer is yes, what safeguards must be put in
place to prevent coordination between those parties?

The Commission would not consider the use of the same vendor by the party committee and a
candidate to be coordination solely on that basis. However, a complaint could be made if there
were evidence of coordination whereby the vendor, in the course of doing business with the
candidate, obtained information which it provided to the party, which was material to and used
for the communication paid for by the party, and which was not otherwise in the public domain.
The use of publicly available photographs would not be considered coordination.

9. 21-A MR.SA. §1012(2)(B)(7) allows paid state party commitiee to provide up te twenty (20)
hours of advice to candidates without that time being considered a contribution, does the same
provision apply to legislative caucus PACs?

No. The exclusion applies only to state and local party committees.
1L Political Action Committees

1. Under Maine law, is an individual citizen (not a PAC) prohibited from spending an unlimited
about of his or her own money to advocate for the election of a candidate for Governor, if those
expenditures are not “in cooperation, consultation or concert with, or at the reques! or
suggestion of... " that candidate?

No, there i3 no limit on the amount that an individual can spend on independent expenditures to
support or oppose the election of a particular candidate.

2. If#1 is not prohibited, can citizens associate with each other in spending their individual
money, again, independent from the candidate’s campaign?

Yes, Title 21-A does not restrict individuals from associating with each other to make
independent expenditures in support of or opposition to a candidate.

3. Under Maine law, can a PAC be formed to advocate for the election of one candidate to one
office, assuming that the PAC operates independently of the candidate and makes no
“contribution” lo that candidate s campaign?

Yes, a political action committee may be formed to advocate for the election of one candidate
even without the stated conditions. The fact that a political action committes operates
independently and makes no contribution to the candidate’s campaign is not determinative of its
classification as a political action committee. Though, due to contribution limits, its activities
could be very limited if it did not operate independently of the candidate.

Though you do not directly refer to it, your question relates to the interpretation of the second
paragraph of 21-A MLR.S.A. §1015(4). '
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For the purposes of the limitations imposed by this section, all contributions made
by a person, etther directly or indirectly, on behalf of a particular candidate,
including contributions which are in any way earmatked or othetwise directed
through an intermediary or conduit to the candidate, are considered to be
contributions from that person to the candidate. The intermediary or conduit shall
report the original source and the intended recipient of the contribution to the
commission and te the intended recipient.

The Commission. views that provision narrowly as applying primarily to the practice known as
“carmarking” by which a contributor gives funds to an intermediary with the direction that the
intermediary contribute the funds directly to the candidate.

Other individuals have raised a concern about an aitemate interpretation which reads the
provision without the prepositional phrase (.. .including contributions which are in any way
earmarked or otherwise directed through an interiediary or conduit to the candidate...”):

. For the purposes of the limutations imposed by this section, all contributions made
by a person, cither directly or indirectly, on behalf of a particular candidate...are
considered to be contributions from that person to the candidate.

Read without the phrage, the statate could be interpreted to mean that a person would be
prohibited from giving a cash contribution to 2 political action committee or other entity on
behalf of a particular candidate. Thus, a person would be limited to making cash or in-kind
contributions directly to a candidate or making separate independent expenditures, but could not
otherwise provide financial support on behalf of a particular candidate if the contribution passes
through the hands of a third party. We do not believe that is the intent behind §1015(4).

Title 21-A does not establish any limit to the amount of money an individual or a political action
committee or other entity can spend on independent expenditures on behalf of a candidate. Nor
does it limit the ways that persons can associate in order to support a candidate. Reading
§1015(4) without the prepositional phrase results in an overly broad construction which could
lead to an impermissible restriction of political speech and association, Therefore, the
Commission views the phrase as an essential, not optional, element of the provision. The
provision only prohibits the earmarking of funds whereby an individual gives funds to a third
party with the intent that the third party in tum gives those funds directly to a particular
candidate. Section 1015(4) does not prohibit a person from making a contribution to a political
action committee or other entity with a request or specific instructions for the funds to be spent
on behalf of a particular candidate.

4. If #3 is not allowed, would the illegality be cured if the PAC also advocated for the election of
one or more candidates for the Legisiature?

Given the answer above, there would be no illegality to be cured.
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5. If #3 is not allowed, does that law violate Article 1, Section 4 of the Maine Constitution
allowing for freedom of speech and publication?

Given the answer above at Question 3, §1015(4) of Title 21-A docs not violate the Maine
Constitution.

6. Under Maine law, is there any distinction between a PAC advocating for the election of a
non-participating candidate and a PAC advocating for a participating candidate, assuming that
no "contributions” are made from the PAC?

There is no such distinction under Maine law.
III.  Lobbyist Employer Contributions

Finally, we would also appreciate your guidance on the proper interpretation af 1 M.R.S.A.
$1015(3)0B) which states that a Legislator may not “intentionally accept’ a contribution from a
lobbyist emplover while the Legislarure is convened. Qur question concerns the Commission's
interpretation of “acceptance.” For example:

A lobbyist employer sends a contribution check while the Legislature is adjourned and the
legislator receives that check during that adjournment, but fails to cash the check. If the check is
recefved before, but cashed after, the Legislature has convened, has a violation of 1 M R.S.A.
$§1015¢3)(B) occurred. In other words, does acceptance of the contribution occur when the
check is received, or when it is cashed?

A contribution is considered 10 be accepted when it is received, i.e., in the possession of the
Legislator, the Legislator’s authorized political committee, or their authorized agents.

We hope that you find this guidance helpful. If you have any further questions regarding these
matters, please contact Executive Director Jonathan Wayne at 287-4179,

Sincerely,

Jean Ginn Marvin
Chair
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Title 21-A, Chapter 13, CAMPAIGN REPORTS AND FINANCES

B. Does not include:

(1) The value of services provided without compensation by individuals who volunteer a
portion ot all of their time on behalf of a candidate or political committes;

(2) The use of real or personal property and the cost of invitations, food and beverages,
voluntarily provided by an individual to a candidate in rendering voluntary personal
services for candidate-related activities, if the cumulative value of these activities by the
individual on behalf of any candidate does not cxceed $100 with respect to any election;

(3} The sale of any food or beverage by a vendor for use in a candidate's campaign at a
charge less than the normal comparable charge, if the charge to the candidate is at least
squal 10 the cost of the food or beverages to the vendor and if the cumulative value of
the food or beverages does not exceed $100 with respect to any election,

(4) Any unreimbursed travel expenses incurred and paid for by an individual who

volunteers personal services to a candidate, if the cumulative amount of these expenses
does not exceed $100 with respect to any election;

{(4-A) Any unreimbursed travel expenses incurred and paid for by the candidate or the
candidate's spouse; '
{(5) The payment by a party's state, district, county or municipal committee of the costs
of preparation, display or mailing or other distribution of a party candidate listing;
(6) Documents, in printed or electronic form, including party platforms, single copies of
issue papers, information pertaining to the requirenients of this Title, lists of registered
voters and voter identification information, created or maintained by a political party for
the general purpose of party building and provided to 2 candidate who is a member of -
that party;
_?‘ﬁ-— (7) Compensation paid by a political party to an employee of that party for the following
purposes:
(a) Providing advice 1 any one candidate for a pcrioé of no more than 20 hours in
any election;
(b) Reeruiting and overseeing volunteers for campaign activities invelving 3 or more
candidates; or
(c) Coordinating campaign events involving 3 or more candidates;
(8) Campaign training sessions provided to 3 or more candidates;

(8-A) Costs paid for by a party committee in connection with a campaign event at which
3 or more candidates are present;

(8-B) Wood or other materials used for political signs that are found or contributed if not
originally obtained by the candidate or contributor for campaign purposes;

(8-C) The use or distribution of any communication, as deseribed in section 1014,
obtained by the candidate for a previous election and fully paid for during that election:

(2) The use of offices, telephones, computers and similar equipment when that use does
not result in additional cost to the provider; or

Text current through the 122nd Legisiature, Second Special Sessiom (July 30, 2005), document created 2005-10-01
Page 8,
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Title 21-A, Chapter 13, CAMPAIGN REPORTS AND FINANCES

{6) Any communication by any person that is not made for the purpose of influencing
the nomination for election, or election, of any person to state or county office;

(7) The payment by a party's state, district, county or municipal committee of the costs
of preparation, display or mailing or other distribution of a party candidate listing;

{8) The use or disiribution of any communication, as described in s¢etion 1014, obtained
by the candidate for a previous election and fully paid for during that election campaign;

{9) Documents, in printed or electronic form, including party platforms, single copies of
issue papers, information pertaining to the requirements of this Title, lists of registered
voters and voter identification information, created or maintained by a political party for
the general purpose of party building and provided to a candidate who is a member of

that party;

‘?k (10) Compensation paid by a political party to an employee of that party for the
following purposes:

{a) Providing advice to any one candidate for a period of no more than 20 hours in
any election;

(b) Recruiting and overseeing volunteers for campaign activities involving 3 or more
candidates; or ‘

{c) Coordinating campaign events involving 3 or more candidates;

(10-A) Costs paid for by a party committec in connection with a campaign event at
which 3 or more candidates are present;
(11) Campaign training scssions provided to 3 or more candidates;
{11-AY Wood or other materials used for political signs that are found or contributed if
not originally obtained by the candidate or contributor for campaign purposes; ot
(12) The use of offices, telephones, computers and simitar equipment when that use does
not result in additional cost to the provider.
12005, <. 301, 83 f{amd).]
4. Exploratory committee. [19591, <. 839, 83 {(rp); 8§34 {(aff).]

5. Party candidate listing. "Party candidate listing" means any communication that meets

the following criteria. {2005, <. 2301, 89 (new) .l '
A. The communication lists the names of at least 3 candidates for election to public office, -
(2005, o. 301, §9 (new).]

B. The communication is disteibuted through public advertising such as broadeast statjons,
cable television, newspapers and similar media; and through direct mail, telephone,
electronic mail, publicly accessible sites on the Internet or personal delivery.

[2005, c. 201, §2 (new).]
C. The treatment of all candidates in the communication is substantially similar.
[2005, o. 301, B9 (new).]

Text curtent through the 122md Legisiaturg, Secand Spéclal Session (July 30, 2005), docurrent created 2005-1001
Page 8.
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Title 21-A, Chapter 13, CAMPAIGN REPORTS AND FINANCES

3. Aggregate contributions. No individual may make contributions to candidates
aggtegating more than 325,000 in any calendar year. This limitation does not apply to
contributions in support of a candidate by that candidate or his spouse. [1985, <. 161,
§6 (new).]

% 4. Political committees; intermediaries. For the purpose of the limitations imposed by this
section, contributions made to any political committee authorized by a candidate to accept
contributions on the candidate's behalf are considered to be contributions made to that candidate.

(1885, =. 161, §6 {naw).]

For the purposes of the limitattons imposed by this section, all contributions made by a
person, either directly or indirectly, on behalf of a particular candidate, including contributions
which are in any way earmarked or otherwise directed through an intermediary or conduit to the
candidate, arc considered to be contributions from that person to the candidate. The intcrmediary
or conduit shall report the original source and the intended recipient of the contribution to the
commission and to the intended recipient. [1985, ¢. 161, 8§86 (new).]

% - 5. Other contributions and expenditures. Any expenditure made by any person in
cooperation, consultation or concert with, or at the request or suggestion of, a candidate, a
candidate's political commitice or their agents is considered to be a contribution to that
candidate. [1989, c. 504, §§7, 21 (amd).]

The financing by any person of the dissemination, distribution or republication, in whole or
in part, of any broadeast or any written or other campaign materials prepared by the candidate,
the candidate's political committee or committees or their authorized agents is considered to be a
contribution to that candidate. (1989, ¢. %04, 8§87, 31 (amd) .}

6. Prohibited expenditures, A candidate, a treasurer, a political committee, a party or
party committee, a person required to file a report under this subchapter or their authorized
agents may not make any expenditures for liguor to be distributed to or consumed by voters
v(vhi]ﬁ ';he polls are open on election day. [1991, c. 839, §11 (amd); 8§34

afg) . ]

7. Voluntary limitations on political expenditures. A candidate may voluntarily agree to
limit the total expenditures made on behalf of that candidate's campaign as specified in section
1013-A, subsection 1, paragraph C and subsections 8 and 9. (1955, =. 384, &2
{new).]

Al mmtalabirs Sasa e d Pl Picmaio n Amsam —_———
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Page 17.
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State of Maine | @ EBBIVE
Commission on Governmental Ethics

And Election Practices ’ AG?2oa8 |
135 State House Station m,';,rmmmwmm- s
Augusta, ME 04333-0135 & E\SCTON PRACTES UGS

I respectfully request of the Commission a wavier of my penalties
for late reports as I was a write-in candidate for the office of
Somerset County Commissioner/District #3 and was unaware of
any regulations concerning finance reporting. I used less than $700
of personal monies and had no written guidelines to follow prior to
the primary.

Thank you for your ccjnslideration,

/
e %M@Eu /d: f: QL&;;VL

Lynda Nutting Quinn
Candidate for Somerset County Commissioner/District #3

l J":v[;zrv:d.!mnm - pé.o[ngmpéy * /Qm.faf” /QW’P"'"J{J é} fwspmmf . Cpa‘iuﬂ[m.a.éin?.
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STATE OF MAINE
COMMISEION OM GOVERNMENTAL ETHICE
ANT ELECTIOM PRACTICESD
135 STATE HOUSE STATION
AUQUSTA, MAIME
04333-0135

Augnst 18, 2006

Ms. Lynda N. Quinn
P.O. Box 36
Skowhegan, ME 04976

BY CERTIFIED MAIL
Deat M. Quinn:.
RE:  Late 42-Day Post-Primary Campaign Finance Report Due 07/25/2006.

You filed 2 42-Day Pogt Primary campaign finance report on 8/18/2006. A penalty must be assessad for
late reports based on the amount of financial activity conducted during the filing period, the number of
calendar days a teport is filed late, and the candidate’s filing record. Based on the prescribed statutory
formula, the preliminary determination of the penalty for the late filing of your report is $149.63, Please
refer to the enclosed penalty matrix for more details on how the penalty is computed. If you agres with this

" preliminary detenmination of the amount of the penalty, you may use the enclosed billing statement to pay
that penalty.

I{ you have a reason for filing late, you may request the Commission to make a final penalty determination.
Any request for 2 Commisaion determination must be made within 10 calendar days of reesipt of this
notice, beginning on the day you sign its receipt. If this notice hag been refused or left unelaimed at the
post office, the 10-day period beging on the day the post office indicates it has given first notice of 2
certified letter. Upon receipt of your regquest for 2 Commission determination, we will schedule you to
appear and will notify you of the date and time of the next Commission meeting. You or a person you
designate may then appear personally before the Comnyission or you may send a written statement for the
Commission’s consideration. A staternent rst be notarized and eontain a full explanation of the reason
you filed late. Statements should be sent to the address shown on this letterhead. The Commission will
notify you of the disposition of your case within 10 days after its determination.

NOTE: The Commission may waive penalties for late reports only in cases where tardinass is due to
mitigating civeumstances. The law defines “mitigating circumstanées” as: 1) 2 valid emergency determiined
by the Commission, in the interest of the sound administration of justice, to warrant the wajver of the
penalty in whole or in part; 2} an error by the Commission staff, 3) failure to receive notice of the filing
deadline; or (4) other circumstances determined by the Commission that warrant mitigation of the penalty,
based upon relevant evidence presented that a hona fide effort was made to file the report in accordanse
with the statutory requirsments, ineluding, but not limited to, unexplained delays in postal service.

The Maine Clean Flection Aet requires all revenues distributed to certified candidates fram the fund to be
used for campaign-related purposes. Commission eyidelines regording permissible campaion-related
expenditures dp not include the pavment of a_penalty as a permissible expenditure.

Sincerely,
i
g
?j/t{jﬁé/ %ﬂ‘f—‘:—«-——'—’
Sendres Thompson

) Candidate Registrar
ce. Treasurer pra reg Aot

OFFICE LOCATED AT: 242 $TATE STREET, AUGUSTA. MAINE

TITCD ETT T TarTYTTTr o s 2 L2TT —omes
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COMMISSION ON GOVERNMENTAL ETHICS AND ELECTION PRACTICES
FENALTY MATRIX FOR LATE CANDIDATE REPORT FILINGS

BASIS FOR PENALTIES
- 27-A M.R.S.A, Section 1020-A(4)

The penaliy for late filing of & required report is a percentege of the total congributions or expendinwes for
ths filing period, whichaver is greater, multiplied by the mureber of calendar days the report is filed late, 23

follaws:
For tha firgt vinlation, 1%
For the second vinlation, 3%
For the third and each subsequent violation, 5%
A pepalty begins to accrue at 5:00 pan. on the day the report i due.

Erample:  The treasurer files the candidate’s report
two {2) days late. The candidste has net had any.

previous late violations this bienniwm. The candidate Your penalty is caleulated ag follows;

reports a tota) of 52,300 in comributions and 57,500 in

expenditurzs for the flling peried. The penalty is ' )

calcutated as follows: ' ' Conifbutions/Expenditures: 5__ e o2 45 ‘
52500 Greater ameaunt of tha total contributions Percent prescribied:. / ez

reczived or expenditores made during the

filing, pariad g A 3 .

X.01  Percent preseribed for first violation ‘
725,00 Ope percent of tatal contributions Number of dayg Tate: —"-X—i{-ﬂ—
X 2 Nutpber of calendar doys late ‘ Total penzlty accrued; 5 / 17’( ‘f' &.5

350.00 Totgl penalty

Any penalty of less than 55 1s waived.

Violations accumulate on reports with filing deadlines in a 2-vear period that begins on January 1st of cach
sven-numbered vear, Waiver of a penzlty does not nullify the finding of a viclatien,

A required report that is sent by eertified or registered United States mail and postmarked at least 2
days before the deadline is not subject to penalty.

MAXIMUM PENALTIES
21-A MLR.S.A. Section 1020-A(5)

55,000 for reports required ta be filed 42 days before an clection (gubernatorial candidate only),

& days before an election, 42 days after an election, and for 48-hour reports;
51,000 for sermiannual repors.

Fevised 4/03
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STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
133 STATE HOUSE STATION
ATIGUSTA. MAINE
04333-0135

August 18, 2006

Ms. Lynda N. Quinn
P.O. Box 36
Skowhegan, ME 04976

The Commisgion staff has made a prelinginary determination, based upon application of the
statutory formula, that a penalty of $149.63 a‘.pp]‘.i‘es for the late filing of your 42-Day Post-Primary
campaign finance report. If you agree with this determination, pleasc make your check or money
order in that amount payable to “Treasurer, State of Maine,” and send it, along with the bottom:
half of this letter, to the Commission on Governmental Ethics and Election Practices, 135 State
House Station, Augusta, Maine 04333, within 30 days of the date noted above. Pleaze see the
instractions included in the attached letter if you would like the Comrmission to make a formal
determination of any penalty to be assessed in this case.

Failure to pay the full ammount of an assessed penalty is a civil violation. The Commission
is required to report to the Attormey Geperal the name of any person who fails to pay the full
amount of any penalty. Please direct any questions you may have ahout this matter to Sandy
Thompson 287-7651.

ut Along Datred Line

...................

For Office Use Only:
Account: CGEEP
Fund: 014 Approp: 02
To Commuission on Governmental Ethics and Election Practices
135 State House Station
Augusta, Maine 04333
From: Ms. Lynda N. Quinn
RE:  Penalty for late filing of 42-Day Post-General Campaign Finance Report

Amount Enclosed:  §

Check/M.O. No.: #

Please Make Check or Money Order Payable to Treasurer, State of Maine

OFFICE LOCATED AT: 242 STATE STRERT, AUGUATA, MAINE
WERSITE: WWW. MAINT.GOV/ETHICE

FHOWNE: (207) 2874170 : FaA: {20%) 2B7-6775
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Title 21-A, §1020-A, Failure to file on time

The State of Maine claims a copyright in its cadified statutes. ¥ you tntend to republish this material, we do require thet you include the following distlaimer in your
publication;

AW copyrights emd other rights Ie stariory et are raserved by the State of Matne. The text included in this publicetion is curvent 1o the end of the Second Special
Session of the 123nd Logistature, which adiourned July 30, 2005, It i5 subject to change without rotice. Tt i a varsion that has not beep efficially certified by rhe
Seeretary of State. Refer to the Maine Revised Stantas Armmotated end supplements for certified tex,

The OHhce of the Revisor of Statutes also requests that you send us ane copy of any statutory publication you may produce. Qur poal is not 1o restrict publishing
activity, but to keep track of who is publishing what, to identify any needloss duplization and to preserve the State's copyright dghts.

PLEASE NOTE: The Revisor's Office CAN NOT perform research for or provide legal advice or
interpretation of Maine law. If you need legal assistance, please contact a qualified attorney,

§1020-A. Failure to file on time

1. Registration. A candidate that fails to register the name of a candidate, treagurer or political committes with the commission
within the time allowed by section 1013-4,, subsection | may be assessed a forfeiture of $10. The commission shall determine whothet a
registration satisfics the requirements for timely filing under section 1013-A, subsection 1. [198%, . 483, §15 (naw).]

2. Campaign finance reports. A campaign finance report is not timely filed unless a properly signed copy of the report,
substantially conforming to the disclosure requirements of this subchapter, is received by the commisgion before 5 p-m. on the date it is
due. Except as provided in subscetion 7, the commission shall determine whether a repott satisfics the requirements for timely filing, The
cammission may waive a penalty if the commissfon determines that the penalty is disproportionate to the size of the candidate's catripaign,
the level of expericnce of the candidate, trcasurer or campaign staff or the hartn suffered by the public from the late disclosnre, The
commission may waive the penatty in wholg or in part if the commission determines the failure Lo file a timely report was due to
mitigating circumstances. Fot purposes of this section, "mitigating circumstances” means:  [2003, . £28, Pt. A, 83

(amd] .] ‘

A. A valid emergency determined by the commission, in the interest of the sound administration of justice, to warrant the waiver of
the penalty in whole or in part;

[1889, ¢. 729, §5 [(amd} .]

B. An error by the commission staff

[1e29, o. 729, 8% (amd).]

C. Failure to receive notice of the filing deadling; or

(1299, c. 729, B5 (amd).]

D. Other circumgtanees determined by the comrmission that warrant mitigation of the penalty, based upen relevant evidence pragentod
{that a bona fide effort was made to file the report in accordance with the stanrtory requirements, including, but not limited to,
unexplainacl delays in postal service,

[19929, c. 729, &5 (new).]
3. Municipal campaign finanee reports. Municipal campaign finance reports must be filed, subject to all the provisions of this
subchapter, with the municipal clerk on forms preseribed by the Commission on Governmental Ethics and Elcction Practines. The

municipal clerk shall send any notice of lateness required by subssction 6 and shall notify the commisgion of any late reports subject to a
penalty, [15%%, <. £25, Pt. B, §5 (amd).]

4. Basis for penalties, [2001, o, 470, 57 (amd); T. 21-2, F1020-3, sub-54 (rp).]

4-A. Basis for penalties. The penalty for late filing of a report required under this subchapter, except for accelerated campaign
finance reports required pursuant to section 1017, subsection 3-B, is a percentage of the total contributions ar expenditures for the filing
petiod, whichever is greater, muitiplied by the number of calendar days late, as follows:  [2001 ;o ®. 714, PE. PP, 51 {(new);
§2 (aff).]

A. For the first violation, 1%;

(2001, ©. 714, Pt. PP, 51 (new):; 82 {aff).]
B. For the 2nd violation, 3%; and

[2001, c. 714, Pt. PP, §1 (new); g2 {aff) .]

Text current through the 122’;1:1 Legizlature, Second Spacial Session (July 30, 2008), docurment croated 2005-10-01, page 1.
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Title 21-A, §1020-A, Failure to file on time

C. Far the 3rd and subsequent violations, 5%.
[2001, c. 714, Pt. PP, §1 (mew): 52 (aff).)
Any penalty of less than 85 is waived. {2001, «. 714, Pt. PP, §1 (new!; §2 (aff).]

Violations accumulate on reports with filing deadlines in a 2-year period that begins on January 1st of each even-nutbered year.
Waiver of a penalty does not nullify the finding of g violation. [2001, <. 714, Pt. PP, 81 (mew); 52 {aff).]

A report required to be filed under this subchapter that is sent by certified or ragistared United States mail and postmarked at least 2
days before the deadline i3 not subject to penalty. (2003, ©. 712, Pt. PP, 81 !(new); 82 {aff).]

A registration ot report may be provisionally filed by transmission of a facsimile copy of the duly executed repart to the commission,
as long as an originatl of the same report is received by the commission within 5 calendar days thereafter. [2001, o. 714, bw.
FP, §1 (new); 82 (aff).]

The penalty for late filing of an accelerated campaign finance repart as required in section 1017, subsection 3-B may be up to but no
more than 3 times the amount by which the contributions received or expenditures obligated or made by the candidate exceed the
applicable Maine Clean Election Fund dishursement simount, per day of violation. The commission shall make a finding of fact
establishing when the report was due prior to imposing a penalty under this subsection. A penalty for failure to file an accolerated
campaign finance report must be made payable to the Maine Clean Election Fund. In assessing a penalty for failure to Fic an accelerated
catnpaign finance report, the commission shall consider the existence of mitigating circumstances. For the purposes of this subsaction,
"mitigating circumstances” has the same meaning as in subsection 2. {2001, e©. 714, P:. PP, 51 (new); 8% (aff).]

5. Maximum penalties. [2001, <. 470, §8 {amd); T. 21-A, §1020-2, sub-5§5 (rpi.)

5-A. Maximum penalties. Penaltios assessed undet this subchapter may not excesd:  [2003, <. 828, Pt. A, 54
{amd) .] '

- A Five thousand dollars for teports required under section 1017, subsection 2, paragraph 1, C, D, E or H: section 1017, subsection
3-A, paragraph B, C, D or F, scetion 1017, subsection 4; and section 1019-B, subsection 3;

(2003, o. 448, 84 (amd).]
B. Five thousand dollars for state party committee reports required under seotion 1017-A, subsection 4-A, paragraphs A, B, C and E;
{2003, c. 628, Pt. A, 84 (amd).]

C. One thousand dollars for repotts tequired under section 1017, subsection 2, paragraphs A and F and section 101 7, subsection 3-A,
paragraphs A and E;

[2003, e. 628, Pt. A, 84 (amd).]
D. Five hundred dollars for municipal, district and county committees for reports required under section 1017-A, subsection 4-B; or
(2003, @. G62B, Bt. A, 54 (amd).]

E. Three times the unreported amount for reports required under section 1017, subsection 3-B, if the unreported amount is less than
$5,000 and the commmission finds that ihe candidate in violation has established, by a preponderance of the evidence, that a bona fide
effort was made to file an accurate and timely report,

[2001, c. 714, Pt. PP, 81 (naw); §2 (aff) ]

6. Request for a commission determination. Within 3 days followin g the filing deadline, a notice must be forwarded to a candidate
and treasurer whose registration or campaign finance report is not received by 5 pan. on the deadline date, informing them af the basis for
caloulating penaltics under subsection 4 and providing them with an oppartunity to request 4 cormmission determination. The notice must
be sent by certificd United States mail. Any request for a determination must be made within 10 calendar days of receipt of the
comumission's notice. The 10-day period during which a determination may be raquested begins on the day a recipient signs for the
certified mail notice of the proposed penalty. T the certificd letter is refused or left unclaimed at the post office, the t0-day period begins
on the day the post office indicates it has given first notice of a certified lotter. A candidats or treasurer reguesting a determination may
cither appear in person or designate a representative to appear on the candidate's or troasurer's behalf or submit a notarized written
explanation of the mitigating circumatances for congideration by the commission. [RR 1885, c. 3 , B38 (cor).]

7. Final notice of penalty. A fier a commission meeting, notice of the commission's final determination and the penalty, if anv,
imposed pursuant to this subchapter must be sent to the candidate and the treasurer, [(RR 2003, c. 1, %14 (cer).]

If no determination is requested, the commission staff shall ealeulate the penalty as prescribed in subsection 4-A and shall mail final

Text current thraugh the 122nd Legislature, Second Special Sessian (duly 30, 2005}, document created 2005-10-01, page 2.
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Title 21-A, §1020-A, Failure to file on time

notice of the penalty to the candidats and treasurer. A detailed surnmary of all notices must be provided to the commission. [RR 2003,
@. 1, Bld (ecor).]

8. Failure to hle report. The commission shall notify a candidate who has failed to file a report requirad by this subchapter, in
wiiting, infotming the candidate of the requirement to file 2 report. T a candidate fails to file a report after 3 written communications from
the commission, the commission shall send up to 2 more writien communications by certified mail informing the candidate of the
requirement to file and that the matier may be referred to the Attorney General for eriminal prosecution. A candidate who fails to file a
report as required by this subchapter after the cormmission has sent the communications required by this subsection is guilty of a Class E
crime, [2003, c¢. 628, Pt. A, §& (rpr).}

8-A. Penalties for failure te file repart. The penalty for failure to file a report required under this subchapter may not exeeed the
maximum penalties as provided in subsection 3-A. [2003, <. 628, Pt. A, B& (new).]

9. List of late-filing candidates. The cormission shall prepare a list of the names of candidates who are late in filing a report
reguired under section 1017, subseetion 2, paragraph C or D or section 1017, subsection 3-A., patagraph B or C within 30 days of the date
of the election and shall make that list available for publicinspection. [1995, <. 483, §15 (new).]

10. Enforcement. The commission staff has the responsibility for collecting the full amount of any penalty and has all necessary
powers to catty out this responsibility. Failure to pay the fll amount of any penalty levied under this subchapter is a civil vielation by the
tandidate, treasurer, political party or other person whose campaign finance activities are required by this subchapter to be reported,
Thirty days after issuing the notice of penalty, the commission shall report to the Attorney General the name of any person who has failed
to pay the full amount of any penalty. The Attorney General shall enforce the violation in a ¢ivil action to collect the full outstanding
amount of the penalty. This action must be brought in the Superior Court for Kennebee County or the District Court, 7th District, Division
of Southern Kemnebee,  [1599, c. 426, 23 (amd).] ‘

MRSA -, §T.21A,8EC.1020A7/4,% {AMD) .
TR 1295, Ch. 1, §i1s {(AMD).

Bi 1995, ch. 483, §15 (NEwW).

BL 13gs, Ch. 625, 5BS (AMD).

RR 1925, Ch. 1, 810 {(COR).

RR 1955, Ch. 2, §38 (COR).

PL 1298, Ch. 426, 532,33 (AMD).
PL 1539, Ch. 729, B85 [(AMD).

PL 2Q01, Ch. 470, §11 {AFF).

FL 2001, Ch. 470, 57,8 (AMD).
PL 2001, Ch. 714, &PPl (AMD).
FL 2001, Ch. 714, B5FPF2 [(AFF).
BL 2603, Ch. 302, 54 {(aMp).

PL 2002, Ch. 448, &4 (aMD).

PL 2002, Ch. 628, BAR-& (AMD).
ER 2003, Ch. 1, El4 (COR).

Text current through the 122nd Legisiature, Second Spagial Session {uly 30, 2005}, dacument created 2005-10-01, page 3,
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Blais for Sheriff il AUB L6200
PO Box 107332 I S : l
i Portland, Maine 04104 ST o
Gavin O’Brien August 13, 2006

Candidate Registrar

‘Cominission on Governmental Fthics and Election Practices

135 State House Station
Augusta, Maine 04333

Dear Gavin,

On August 12, 2006, I received a letter from the State Ethics Cotnmissions advising that T
had failed to file the “42 day campaign finance report” for the Blais. for Sheriff campaign
in Cumberland County. The letter indicated that based on this failure to file, I have been
assessed a fine of $115.00 and that I have the option to file an appeal with the
commission within 10 days. Subsequently, please accept this letter as my request to
appeal the decision of the commission to assess the fine and to find that T have failed to

file the proper report.

As you rnay recall, I was a write-in candidate for the office of Sheriff in Cumberland
County. During the primary election period, my campaign staff and I were in contact
with your office on several occasions seeking direction on issues related to write-in
campaigns. You and your staff could not have been more helpfui!

After the primary election, my staff and I aticmpted to obtain offiecial word from the State
regarding whether I had obtained the necessary amount of votes (300) to secure a place
on the ballot in November. On numerous occasions, we contacted your office in an
attempt to secure the official voting tabulations for my campaign. We were told that the
results were not yet available. On several occasions we were referred to the Bangor Daily
News for “unofficial” results. When we called the Bangor News, they said they do not
track results of write-in campaigns. Your office eventually told us that the resulis had
been forwarded to the Governors office and that we must wait until the Governor signs
off on the results before they were made public.

Several weeks afier the primary election, Steven Scharf, the secretary of the Cumberland
County Republican Committee, informed me that he received the voting results from the
State indicating that I had officially received 474 votes in the primary election.

On July 28, 20006, [ sent an e-mail message 1o you advising that I had vet to receive
correspondence from vour office as to whether my campaign had been suceessful
obtaining the required amount of votes in the primary and asking for the treasurers packet
needed to file the finance reports. (See enclosure.) You apparently forwarded my inquiry
to Melissa Packard, Director of Elections and Commissions, on that same day.
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On August 1, 2006, I received an e-mail response from Melissa Packard. Melissa agreed
that there has been a delay on behalf of the State in both notification to me that we had
received the necessary votes to be placed on the November ballot and in sending the
treasurers packet to my treasurer, Terry Hand, Melissa said that she notified the Ethics
Commission on August [, 2006 that I was a candidate that would be on the November
ballot. (See enclosure.)

The Blais for Sheriff treasurer, Terry Hand, received the treasurer’s packet on July 31,
2006 (4 days after the filing deadline). She filed the 42-day report 3 days later on August
3, 2006,

Based on the enclosed information, [ believe that you would agree that my campaign was
unable to file the appropriate finance reports any eatlier than we did. I also suspect and
understand that the fact that we were a write-in campaign contributed to the confusion
surrounding this issue.

In addition, it is my understanding that the State has an obligation to notify a candidate
within three days after a filing deadline if the candidate has not yet filed a finance report.
Again, if the filing deadline was July 27, 2006 and 1 received official notification on
August 12, 2006, the State was not in compliance with this requirement. (See enclosure.,)

Based on the information provided in this letter and in the submitted enclosures, I
respectfully request that the Commission waive any and all fines / penalties assessed to
my campaign and would also request that a finding that we failed to file the 42-day
finance report on time be rescinded.

Both Bill Holmes, my campaign manager, and [ are career law enforcement officers. We
both have a unique understanding and respect for the law. Bill and I will make ourselves
available to speak with the commissioners and / or anyone ¢lse you would like us to
speak with to answer any questions they may have regarding this issue.

Respectfully submitted,

iz

Edward “Ted” Ry

- Subscribed and sworn to be the above named Edward “Ted” Blais who made oath to the
truth of the foregoing affidavit signed by him in my presence, this 15" day of August,

2006, | }C-. E %W

Kathleen B. Wahi, Comm. Expires 8-4-2010
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Read- hutp:/fwww . blaistorsheritt.com/MEW EBMAIL/detault/ lang/en/kom..
Print | Close
Subject: RE: Date: Fri, 4 Aug 2006 11:55:31 -0400
From: Q'Brien, Gavin ‘
To: Blais For Sherlff \(Ted\)

Thank you, % gea that the report has hean filed. T noticed that; Lhe
in-kind ecoptributions from William Helmes included his occupation,
"oommunications directeor,® bub ne emplover is ligted. Could you or your
tressurer amend the report to include that information if you have it?
Qtheyr than that I 4idn't =ee any iggues with the report.

I think I may have asked you this befores, but I just wantecli te eonfirm
that you did not spend o gollect any money for your campai¢gn before
July (including signe, in-kind contribuiions, etc.). Thanks again.

Gavin O'Brien

Candidake Registrar

Maine Commizsion on Governmental Fthiica and EHlegtion Practices
{207) 287-4%09

————— Original Mesgaga-----

From: Blais For Sheriff (Ted) [mailto:blaieehlaizforsheriff.com]
Sent: Friday, August 04, 2006 11:28 AM ‘

To: O'Brien, Gavin

Subject: Re:

Hello @avin,

I have passed all the inio on to my treasurer, Térry Hand. She is
filing the data asap.

Thank you,

Bdward (Ted) J. Blais
P.O.Box 10732

Portliand, Maine 04104
(207 G42-6ETZ
www.blaigforsheriff com

————— Original Message -----

From: O'Brien, Gavin [mallto:Gavin.O'Brienamainez.gov)
To: blais@blaisforsheriff.ocom .

Sent: Thu, 3 Aug 20086 09:02:54 -0400

Subject: :

If vou raised op gpent any money on your campaign befores June 2, you
should file beth the 6-day pre-primary and 42-day post-primary reports.
If vou had astivity between Juns 2 and July 18, yeou only have te file
the 4Z-day post-primary report at thia time, Please alse send us the
registration form when you ressive that in che mail.

I have attached a pdf file te this emall containing instzrusticons on how
to file reports electronically. Ler me know if you have any questions.

" Ascesaing the E-Filing site:

www.maine . gov/ethicse - click on "Filer Login" linmk on the left side of
the page

User Cods: <Yk
Password: « .

GCavin O'Brien
Candidare Registrar
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Maine Commissicn on Governmental Ethica and Election Practices
(z207) 287-470%
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Grnail - My Write-in ' http:/mail. google.covimail/T&ik-odd 1 dFc09 & vicw=pt&th=10c1581...

gl
il ‘;l" " %

. :I-‘
GM =1 l Edward Blais <chiefblais@gmail.com>
BFETA

~- My Write-in

2 messages

Edward Blais <chiefblais@gmail.com> - Tue, Jun 27, 2006 at §:04 AM
To: "Flynn, Julig" <julie.flynn@maina.gov=

Halla Julie,

Do we have an official count to my write-in candidacy for Sheriff of Cumhberland County?
PS: Dennis Hersom is Mark Dion's campaign manager.

Thanks,

TED

Flynn, Julie <.julie.Flynn@maine.gov> Tue, Jun 27, 2006 at 8:56 AM
To: Edward Blais <chiefblais@gmail . com>
Cc: "Packard, Melissa" <Melissa. Packard@maine.gov>

We are proofteading the tabulation, which we intend to transmit to the Governor this Friday, June
30M, The results are not official until that occurs.

Julie L. Flynn

Deputy Secretary of State
101 Srate House Station
Augusta, ME 04333-010]
Telephone: (207) 624-7734
Fax: (207) 287-5428

[Quoted text hidden)
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candidate information

Edward Blais <chiefblais@gmail.com:>
To: "Flynn, Julie" <julie. flynn@maine. gov=

|

A

-

Heallo Julie,

ETHICS COMMISSION

N N b R R

Edward Blais <chiefblais@gmail.com>

Fri, Jul 28, 2006 at 10:27 AM

This is Ted Blaig, running for sheriff of Cumberland County. My campaign manager Bill Holmes fold
me that he got the official word that | had encugh write in votes to be on the ballot in November. But |
have not received anything about the official word. Plus, Terry Hand has velunteerad to be my
treasurer and she told me | should have a packet of treasurer info that neads to be updated
immediately. | have been waiting for a packet in the mail but have not received anything yet.

Can you tell me the status of my candidacy?

Thanks,

TED BLAIS

PAGE  16/34



A9/15/2086 17:56 287287RTTE ETHICS COMMISSION PAGE  17/34
"‘jn.]a“ - CﬂndidﬁtE il‘)forﬂ‘lat'iﬂﬁ ]'Lﬂp:fp'mall.gDGglE.CUmmeU.f FOL TR O UL TOL Y IS W P e U™ LW TLe L,

‘ ®
G' . I ! Edward Blais <chiefblais@gmail.com=
s ™ - Ti .

candidate-information

Packard, Melissa <Melissa.Packard@maine.gov> Tue, Aug 1, 2006 at 9:43 AM

To: chiefblais@gmail.com
Cc: "Flynn, Julie" <Julie.Flynn@maine.gov=

Dear Mr. Blais:

| apologize fbr the delay in informing you that you did receive enough votes to be the Republican's candidate
for Cumbeariand County sheriff. Your name will appear on the General Election ballot,

The packeat that your treasurer is waiting for will be coming from the Commission on Governmental Ethics and
Election Practices. We have informed that ageney that you will be a candidate for November,

The Division of Election will need you to file the Sheriff Candidate Consent Form and submit written
certification from the Maine Criminal Justice Academy that you have met the training standards. | have
attached the Sheriff Candidate Consent Form to thiz amail.

Piease contact me if you have additional questions.

Melissa K. Packard
Director af Elections and Commissions

(207) 624-7650

----- Original Messagg=-«---

From: Flynn, Julie

Sent: Friday, July 28, 2006 10:39 AM
To: Packard, Melissa

Subject: PW: candidate infarmation

Julie L. Fiynn

Depury Secretary of State
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101 State House Station
Augusta, ME 04333-(101
Telephone: (207) 624-7734
Fax: (207) 287-3428

[Quoted text hidder)

@ﬁ Sheriff Consent Form.doc
43K
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candidate information

o N 1

E Edward Blais =chiefblais@gmail.com>

Packard, Melissa <Melissa.Packard@maine.gov> Tua, Aug 8, 2006 at 5:49 PM
To: Edward Blais <chiefblais@gmail.com=>

Dear Mr. Blais:

We will be mailing you a certificate and |etter later this month. In
the interim | will mail you a hard copy of the town by town results so
that you can see how many votes you received from each municipality.

In addition to the Sheriff Consent form that you sent as an attachment
to your email, we also need to provide written certification from the
Director of the Maine Criminal Justice Academy that you meet the
training qualifications. '

You can mail the original documents to Division of Election, 101 State
House Station, Augusta, ME 04333-0101

Melissa K. Fackard
Director of Elections and Commissions
(207} 624-7650

wemeQriginal Message---—
From: Edward Blais [mailto:chiefblais@gmail.com]

[Quoted text hidden]
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§TATT OF MAINE
COMMISSION ON GOVERWMENTATL ETHICS
AMD ELECTION FRACTICES
1325 §TATE HOUSE STATION
AUGTISTA, MATNE
04333-0133

August 7, 2006

Mr. Edward J. Blais
17 Deer Hill Narth
Standish, ME 04024

BY CERTIFIED MAIL
Dear Mr. Blajs:
RE:  Laie 42-Day Post-Primary Campaizn Finznce Report Due 7/25/2006,

You filed a 42-Day Post-Primary campaign finance report on 8/4/2006. A penalty must be aszessed for late
reports based on the amount of finaneial activity conducted during the filing period, the number of calendar
days a report 15 filed late, and the candidate’s filing record. Based on the prescribed statutory formula, the
prelitsinary determination of the penalty for the late filing of yout report would be §115.00. Please refer to
the enclosed penalty matrix for more details on how the penalty is computed. If you agree with this
preliminasy determination of the amount of the penally. you may use the enclosed billing statement to pay
that penalty. :

If you have a reason for filing late, you may request the Commission to make a final penalty determination.
Any request for a Commission deteymination must be made within 10 calendar days of receipt of this
notice, beginning on the day you sign its receipt. If this notice has been refused or left unelaimed at the
post office, the 10-day period begins on the day the post office indicates it has given firat notice of a
certified letter. Upon receipt of your request for 2 Commission determination, we will schedule vou to
appear and will notify you of the date and time of the next Commission meeting. You or a person you
designate may then appear personally before the Commnzission or you may send a written statement for the
Conumission’s consideration. A statement must be notarized and contain a ful] explanation of the reason
vou filed Iate. Statements should be sent to the address shown on this letterhead. The Commission wiil
notify you of the disposition of your case within 10 days after its determination,

NOTE: The Commiszion may waive penalties for late feports only in cases where tardiness iz due to
miitigating circumstances. The law defines “mitigating circumstances” as: 1) a valid emergency determined
by the Comnizsion, in the mterest of the sound administration of justice, to warrant the waiver of the
penalty i whole or in part; 2) an error by the Comrmission staff; 3} failure to recefve notice of the filing
deadiine; or (4) other circumstances determined by the Commission that warrant miti gation of the penalty,
based upon relevant evidence presented that a bona fide effort was made to file the report in accordance
with the statutory requirements, including, but not limited to, unexplajned delays in postal service,

The Maine Clean Election Act requires all revenues distributed to certified candidates from the fund to be
used for campaign-related purposes. Commission guidelines regarding permissible catmpaign-retated
expenditures do not include the payment of a penalty as a permissible expenditure,

Sincerely,
;}j . : J '
G Dhnag

r -":/'\h"«
Gavin O'Brien ‘
Candidate Repistrar

OFFICE LOCATED AT 242 STATE STREET, AUGULTA. MATNE
WERSITE: WWW. MAINL.GOV/ETHICS

PHOMNE: (207) 237.417% FAX: (207) 287-6775
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COMMISSTION ON GOVERNMENTAL ETHICS AND ELECTION PRACTICES
PENALTY MATRIX FOR LATE CANDIDATE REPORT FILINGS

BASIS FOR PENALTIES
21-A M.R.S.A. Section 1020-A(4)

The penalty for late filing of a required report ts a percentage of the total cantributions or expenditures for
the filing period, whichever is greater, multiplied by the number of calendar days the report is filed late, as
follows: :

Tor the first violation, 1%

For the second violation, 3%

For the third and each subsaquent violation, 5%
A penalty bapins to accrue at 5:00 p.m. on the day the report is due.

Example: The treasurer files the eandidate’s report
two (2) days late. The candidate has not had anmy
previous late violations this biennjum. The candidate Your peralty i= calcnlated as follows;
reports a total of $2,500 in contributions and §1,500 in
expenditures for the Mling period. The penalty is : )
calculated as follows: Contributions/Expenditures: _I [ 5 0. 00

52,500 Greater amount of the total contributions
received or expenditures made during the

fling perind ; I , 50

X .01 Percent prescribed for first violation

Percent preseribed: ‘ x 0 0 1

525,00 One percent of total contributions Mumber of days late: _’M__u_
X 2 WNumber of calendar days [ate Total penalty acerued; b Ai { 5’ D0

£30.00. Total penalty

Atry penalty of less than $3 is waived.

Violations accumulate on teports with filing deadlines in a 2-year period that begins on January 1st of each
even-numbered year, Waiver of a penalty does not nullify the finding of a violation.

A required report that is sent by certified or registered United States mail and postmarked at Jeast 2
days before the deadline is not subject to penalty.

MAXIMUM PENALTIES
21-A MLE.5.A. Section 1020-A(5)

§5.000 for reports required to be filed 42 days before an election (gubernatorial candidate only),

6 days before an election, 42 days after an eleetion, and for 48-hour reports;
$1,000 for semiannual reports.

Revised 8/03
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Mr. Edward 1. Blais .
42-Day Post-Primary Amended Report History
Campaign Year 2006

Please select an amended report to view/print:

42-Day Post-Primary

42-Day Post-Primary  Filed: 8/13/2006 8:40:10 AM
42-Day Post-Primary _ Filed: 8/13/2006 9:47:18 AM
42-Day Post-Primary __ Filed: 8/3/2006 9:59:58 PM

2% ¥ 9

_‘ Return to Home Page
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Title 21-A, §1020-A, Failure to file on time

"The Btate of Maitw eluims a eopyright in its codified statutes. TF you intend to republish this material, we do requing that vou inclnde the following disclaimer in vour
publivation: ’

Al copyrighis and aiher rights to siaiwlory fext are reserved by the Starg of Maine, The iext included in this publication is curvent to the end of the Second Special
Session of the 122nd Legislanws, which adiowmed July 30, 2003, but is subject b chamge withaut notice, 1t i a version that hat not been officiclly cartified by the
Secretary of Stare, Refer to the Meine Revised Statutes Annotated and supplemenis for cartificd text. :

The Office of the Reviser ol Statutes alse requests that you send us ong copy of any statutory publication yeu may produce, Our goal s net Lo rastrict peblishing
acthvity, but to keep track of who is publishing what, to identify any needless duplication and 1w praserve the State's copyright rights.

PLEASE NOTE: The Revisor's Qffice CAN NOT perform research for or provide legal advice or
interpretation of Maine law. If you need legal assistance, please contact a qualified attorney.

§1020-A, Failure to file on time

1. Registration. A candidate that fails to register the name of a candidale, treagurer or palitical commitise with the commission
within the time allowed by section 1013-A, subsection | may be assessed a forfeiture of $10. The commission shall determine whether a
regisiration satisfies the requiretnents for timely filing under section 1013-A, subsection 1. [1995, <. 4873, §if% (naw).]

2. Campaign finance reports. A campaign finance report is not timely filed unless a property signed copy of the report,
substantially conforming to the disclosure requiremenis of this subchapter, is received by the commission before 5 p.m. on the dateit is
due. Except as provided in subsection 7, the commission skall determine whether 2 report satisfies the requirsinents for timely fiting. The
commission may waive 2 penalty if the commission determines that the penalty is disproportionate 1o the size of the candidate's campaign,
the lavel of ¢xperience of the candidate, treasurer or campaign staff or the harm suffered by the public from the late iselosure. The
commission may waive the penalty in whole or in part if the commission determines the failure to file a timely report was due to
mitigating circumstances, For purposes of this section, "mitigating circumstances” means:  [2003, <. 6528, Pr. A, §3

{amd) . ]

AA vallid emergency determined by the cornmission, in the interest of the sound administ=ation of justice, to warrant the watver of
the penalty in whole or in part;

(129, o. 729, 855 (amd).]

B. An error by the commission staff:

[1899, c. 729, 55 (amd).]

C. Failure to receive notice of the filing deadline; or

[1289, <. 729, BS (amd}.)]

D. Other citcumstances determined by the commission that warrant mitigation of the penalty, based upon relevant evidence presentad
that a hona fide effort was made to file the report in accordance with the statutory requirements, tncluding, but not limited to,
unexplained delays in postal setvice, '

[189%, c. 729, 855 (new).]
3. Municipal campaign finance reports. Municipal campaijgn finance reports must be filed, subject to all the provisions of this
subchapter, with the municipal clerk on forms prescribed by the Commission on Governmental Ethics and Election Practices, The

municipal clerk shall send any notice of lateness required by subscction 6 and shall notify the commission of any late reports subject to a
penalty, [1945, &, 825, P:. B, §5 {amd).]

4, Basis for penalties. [2001, ©. 470, %7 {amd); T. 2L-A, 51020-2, sub-54 (¥p).]

4-A. Basis for penalties. The penalty for late filing of a report required under this subchapter, except for accelerated campaign
finance reports required pursuant to seetion 1017, subsection 3-R, is a percentage of the total contributions or expenditures for the filing
period, whichever is greater, multiplied by the romber of calendar days late, as follows:  [2001, <. 714, pe, PE, §1 {new);
52 {aff}.] ' ' ‘

A. For the first violation, 1%:

[2001, c. 714, Pt. BP, 81 (new); 82 (aff).]

B. For the 2nd violation, 3%; and

[2001, . 714, BPt. PP, 51 (new); 52 (aff).]

Text current through the 122nd Legislature, Second Spesial Sesaion {July 30, 200%), document creatad 20051001, page 1.
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Title 21-A, §1020-A, Failure to file on time

. For the 3rd and subsequent violations, 5%.
[2001, =, 714, Pt. PP, Bl {new); 52 (aff}.]
Any penalty of less than 5 is waived, [2001, c. 714, Ft. PR, §1 (new); §2 (aff).]

Violations aceurmlate on teports with filing deadlines in a 2-year period that begins on January st of cach even-numbered year.
Waiver of 2 penalty does not nullify the finding of a violation, [2001, <. 714, Pr. PP, §1 (new); §2 (afi).]

A report required to be filed under this subchapter that is sent by certified or registered United States mail and postmarked at feast 2
days before the deadline is not subject to penalty, [2001, c©. 714, Bt. PP, §1 (new); g2 (sff).]

A tegistration or report may be provisionally filed by trensmisston of a facsimile copy of the duly executed report to the commission,
a5 long as an original of the same repott is received by the commission within 5 calendar days thereafter, {2001, c©. 714, Pt.
PP, 51 (mew); E2 (aff).]

The penalty for late filing of an accelerated campaign finance report a3 required in section 1017, subsection 3-8 may be up to hut no
more than 3 times the amount by which the contributions received of expenditures cbligated or imade by the candidale cxceed the
applicable Maine Clean Elcction Fund disbursement amount, per day of violation. The commission shall make a finding of fact
cqtab}js‘niug when the teport was due prior to iposing a penalty under this subsaction. A penalty for faihure to file an accelerated
campaign finance report must be made payable to the Maine Clean Election Fundl, [ assessing a penalty for fatlure to file an acceleratad
campaign finanes report, the commission shail consider the existence of mitigating circumstances, For the purposes of this subsection,
"mitigating circumstances” has the same meamng a5 in subsection 2, (2001, c. 714, BPt. BR, 51 {(new); §2 {affy.]

5. Maximum penalties, [2001, &, 470, §8 {amd}; T. 21-A, §1020-A, sub-%5 (rp).]

S-A. Maximum penalties. Penalties asscsscd under this subchapter may not exceed:  [2003, <, 628, Pt. A, §4
{amd)} . ]

A, Five thousand dotlars for reports required under sgotion 1017, subsection 2, paragraph B, C, D, E or H; seetien 1017, subsection
3-A, paragraph B, C, D or F; section 1017, subsection 4; and section 1019-B, subsection 3; ‘
(2003, . 448, 54 (amd).]

B. Five thousand dollars for state party comnmittes reports required under section 1017-A, subsection 4-A, paragraphs A, B, Cand E;
[2003, c. 528, PE. A, B4 (amd).]

€. One thousand dollars for reportts required under seetion 1017, subssetion 2, paragraphs A and T and section 1017, subsection 3-A,
paragraphs A and E;

[2003, ©. 628, Pt. A, 84 (amd).) _
. Five hundred dollars for mimicipal, district and county committecs for reporis required under section 1917-A, subsection 4-B; or
[2003, c. 624, Pt. A, 84 (amd).]

. Three times the Lmrepoﬂcd amount for reports required under section 1017, subsection 3-B, if the unreported amovmt 15 less than
55,000 and the gommission finds that the candidate in violation has et:lablﬁhed by a prr:punderancc of the evidence, that a bona fide
effort was made to file an accurate and timely report.

[2001, e. 714, BPt. PP, 51 (new); 52 (aff).]

6. Requesi for 2 commission determination. Within 3 days following the filing deadline, a notice mugt be forwarded to a candidate
and troasurer Whose registration or campaign finanee report is not reeeived by 3 p.m, on the deadline date, informing them of the basis for
caleulating penalties under subsection 4 and providing them with an opportunity to request a commission determination. The notice must
be sent by certified United States mail. Any tequest for a determination must be made within 10 calendar days of receipt of the
cormmission's notice. The 10-day period during which a determination may be requested begins on the day a recipient signs for the
certificd mail notice of the proposed penalty. If the certified letter is refused or left unclaimed at the post office, the 10-day period begins
on the day the post office indicates it has given first notice of a certified letter, A candidate or treasuret requesting a determination may
either appear in person or designate a representative to appeat on the candidate's or trepsurer's hehalf or submit @ notarized written
expanation of the mitigating vircumstances for consideration by the commission, [RR 1995, <. 2, §38 [eor).)

_ 7. Final notice of penalty, After a commtission tgeting, notice of the commission's final determination and the penalty. if any,
imposed pursuant to this subchapter must be sent to the candidate and the treasurer.  [RR 2003, c. 1, §l¢ (cor).)

If no determination is requestad, the commission staff shall caleulate the penalty as prescribed in subsection 4:A and shall mail final

Text current through the 122nd Legislature, Second Spetial Session {July 30, 2005), dacumant created 2008-10-01, page 2.
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Title 21-A, §1020-A, Failure to file on time

notice of the penalty to the candidate and treasurer. A detailed summery of all notices must be provided to the commission. [RE 2003,
c. 1, B14 {eow).]

8. Failure to file report. The commission shall notify & candidate who has failed to file a repott required by this subchapter, in
writing, informing the candidate of the requirement to file a report. If a candidate fatls to file a report after 3 written communications from
the cointmission, the commission shall send up to 2 more written communications by cettified mail informing the candidate of the
reguirement to file and that the matter may be referred to the Attorney General for criminal prosecution. A candidate who fafls to file a
report as required by this subchapter after the commission has sent the communications required by this subsection is gnilty of a Class E
crime. [2003, ©. 628, Pt. A, §5 (rpr).]

8-A. Fenalties for failure to file report. The penalty for failure to file a report required under this subchapter may not exceed the
maximum penalties as provided in subsection 5-A.  [2003, ©. 628, Pt. A, 56 (new).]

9. List of late-filing candidates. The commission shall prepare a list of the names of candidates who are late in filing & report
required under section 1017, subsection 2, paragraph C or D or section 1017, subsection 3-A, parzgraph B or C within 30 days of the date
of the election and shall make that list available for public inspection. [1828, <. 4831, 51% (new).]

10. Enforeement, The commission staff has the responsibility for collecting the full amount of any penalty and has all necessaty
powers to carry ot this responsibility. Failure to pay the full amount of any penalty levied under this subehapter is 2 civil violation by the
candidate, rreasurer, political patty or other person whose eampaign finanee activities are required by this subchapter ta be reported.
Thirty days after issving the notice of penalty, the commission shall report to the Attorney General the nams of atty person who hag failed
o pay the full amount of any penalty. The Attorney General shall enforee the violation in a civil action to collest the fall ontstending
amount of the penalty, This action must be brought in the Superior Court for Kenncbee County ot the District Court, 7th District, Division
of Southern Kennebee, [189%, <. 426, 523 {amd) .]

MRSA , ET.213,3FC.1020A/4,5 {AMD) .
IR 19%5, Ch. 1, §15 {(aMDy.
PL 1995, Ch. 4B3, 5185 (NEW).

FL 1995, Ch. 625, §BR (AMD).
RR 1588, Ch. 1, §&10 (COR),

RR 1885, Ch. 2, E38 (COR).

PL 1599, Cch. 426, §a2,33 (AMD).
PL 1895, Ch. 729, &85 (AMD).

PL 2001, Ch, 470, 6§11 (AFF).

PL 200%, Ch. 470, §7,8 (AMD).
FL 2001, ch. 714, §FPl (AMD).
PL 2001, <Ch. 714, 5PFPPZ (AFF).
PL 2003, Ch., 302, G4 (aMD).

PL 2003, Ch. 448, §4 (&AMD).

PL 2002, Ch. €28,  8AZ-6 (AMD).
RR 2003, Ch. 1, 5§14 (com).

Text surrent through the 122nd Legislature, Second Special Session (July 30, 2005), document created 20056-10-01, page 3.



A9/15/208E 17:56 2B7287RTTE ETHICS COMMISSION PAGE 27/34

Agenda
[tem #9



A9/15/2086 17:56 2872876775 ETHICS COMMISSION PAGE  28/34

o STATE OF MAINE
7 COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOUSE STATION
AUGUSTA, MAINE
Q43330135

To: Commission Members
From: Vincent W. Dinan, Staff Auditor \J
Date: September 14, 2006

Subject: Candidate Audits Completed in September, 2006

Materials submitted with the September Commuission packet include six candidate audit
reports completed over the past month as part of the Commission’s new aud imitiative.
The audit program we have undertaken follows the procedures described in our aundit
memorandum approved by the Commission at its June, 2006 meeting. Our primary focus
is to examine and report on candidate compliance with the provisions of the Maine Clean
Election Act (MCEA) and the Commission’s rules governing political contributions and
expenditures.

Campaigns are chosen for examination using a stafistically random selection procedure,
and candidates for both the House of Representatives and the State Sepate are included in
the process. Our main objective over the course of the election eyele 15 to audit about 20
percent of publicly funded legislative candidates. In addition, we will examine the
reported cxpenditures of all publicly funded gubernatorial candidates. We will perform
other audit-related activities as time and resources parmit,

We also plan to provide the Commission with regular advisories concerning trends and
1ssues that we observe or that surface or develop during the course of our examinations.
The initial results of our program have been encouraging in that the candidates andited
have been determined to be substantially compliant with the terms of the MCEA. and the
Commission’s rules.

OFFICE LOCATET AT: 242 STATE STREET, AUGUSTA, MAINE
WEBSITE: WWW.MAINE.GOV/ETHICS

FHONE: (207) 267-4179 ‘ ' FAX: {20%) 287.677¢
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STATE QF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOUSE STATION
AUGUSTA, MATNE

04333-0135

September 14, 2006
AUDIT REPORT NO. 2006-5EN001

Candidate: Kenneth W. Fredette
Senate District 28

Backsround

Kenneth W, Fradette is a candidate for the Maine State Senate, District 28,

M. Fredette was certified by the Commission as an MCEA eandidate on April 19, 2006.
MCEA candidates are required under the Act to submit reports of their receipts, expenditures,
outstanding campaign debt, and equipment purchases and dispositions for specified periods
during the election cyele. -

Audit Scope

Examination of selected candidate expenditure transactions occurring between April 19 — June 1,
2006 (3ix Day Pre-Primary Report), and Jung 2 ~ July 18, 2006 (42 Day Post-Primary Report), as
recorded in the candidate’s accounting records, and as reported to the Commission, to determine
if the identified transactions (1) were properly approved by the candidate or his/her authorized
representative; (2) were adequately documented as evidenced by original vender invoices and
cancelled cheels or other acceptable disbursement documentation; and (3) complied in all
me]:terial respects with the requirements of the Maine Clean Election Act and the Commission’s
Tules.

The auditors examined documentation supporting 67 percent of the expenditures reported on Mr.
Fredette’s “Six Day” report, and 41 percent of the expenditures Iisted on his “42 Day” report.

Audit Findings

No exceptions were noted.
Respectfully submitted far informftion and file,

/m;—v foo o] e

Vincent W. Dinan - Staff Auditor

Approved:

WA O,

Tonathah Wayne — Exﬁﬁutive Director
‘ ‘
Ce: Kénneth W, Fredette

OFFICE LOCATED AT: 242 STATE STREET, AUGUSTA, MAINE
WEBSITE: WWW.MAINE, GOV/ETHICS

PHONE: (207) 2ZR7-4179 FAWY: (207 Q= poer
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STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 8TATE HOUSE STATION
AUGLSTA, MAINE
04333-0135

September 14, 2006

AUDIT REPORT NO. 2006-HR001

Candidate: Zachary E. Smith
House District 5

Background

Zachary E. Smith is a candidate for the Maine House of Representatives, District 5. Mr. Smith
was certified by the Commission as a Maine Clean Election Aet (MCEA) candidate on April 21,
12006. MCEA candidates are required under the Act to subrnit reports of their receipts,
expenditures, outstanding ¢ampaign debt, and equipment purchases and dispositions for specified
periods during the election cycle.

Andit Scope

Exarnination of sclected candidate expenditure transactions occurring between April 19— June 1,
2006 (Six Day Pre-Primary Report), and June 2 — July 18, 2006 (42 Day Post-Primary report), as
recorded in the candidate’s accounting records, and as reported to the Commission, to determine
if the identified transactions (1) were propetly approved by the candidate or his/her authorized
representative; (2) were adequately documented as evidenced by original vendor invoicss and
cancelled checks or other acceptable dishursement documentation; and (3) complied in all
material respects with the requirements of the Maine Clean Election Act and the Commission’s
rules.

The auditors examined documentation supportitg 97 percent of the expenditures reported on Mr.
Smith’s “Six Day" report, and 88 percent of the expenditures listed on his “42 Day™ repott.

Audit Findings
No exeeptions were noted.
Respeetfully submitted to the Commission for information and file,

A7 R N P,

Vincent W, Dinan - Staff Auditor

Approved:

i) Dnatw ayme — Exe?}ﬂ}ﬁve Director

Ce: Zachary E. Smith

OTFICE LOCATED AT: 242 STATE STREET, AUGLISTA, MAINE
WEBSITE: WWwW.MATNE.GOV/ETHICS

FHOMNE: (207) 287-4179 FAX: (207) 287-6975
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S3TATE OF MAINE
COMMISIION ON GOVERNMENTAIL ETHICS
AND ELECTION PRACTICES
135 STATE HOQUSE STATION
AUGUSTA, MAINE
04333-0135

September 14, 2006

AUDIT REFORT NO. 2006-HR002

Candidate; Representative Judd Thompson
House District 55

Backgzround

Representative Judd Thompson is a candidate for re-election to the Maine House of
Represcntatives, District 55. Rep. Thompson wag certified by the Comtiission as an MCEA
candidate on April 10, 2006. MCEA candidates are required under the Act to submit reports of
their reeeipts, expenditures, outstanding campaign debt, and cquipment purchases and
dispositions for specified periods during the clection eycle,

Audit Scope

Examination of selected candidate expenditure transactions occurring between April 19 - June 1,
2006 (Six Day Pre-Primary Report), and June 2 — July 18, 2006 (42 Day Post-Primary Report), as
recorded in the candidate’s accounting records, and as reported to the Commission, ta determine
if the identified transactions (1) were properly approved by the candidate or his/her authorized
representative; (2) were adequately documented a5 evidenced by original vendor invoices and
cancelled checks or other acceptable dishursement docutmentation; and (3) corplied in all
material respects with the requirements of the Maine Clean Election Act and the Commission’s
rules. '

The candidate reported that no expenditures were made by him during the “Six Day™ period.

The auditors examined documentation supporting 100 percent of the expenditures reported on
Rep. Thompson's “42 Day™ report.

Audit Findings

No exceptions were noted,

Respectfully submitigd for infofmation and file.

. ,-.
Véﬁ{ﬁ/‘. Dindn - Staff Auditor

Approved:

e A

JonatFl}an Wavne — Exe;ﬂtive Director

Ce: Rep. JTudd Thompson

.

OFFICE LOCATED AT: 243 STATE STREST. AUGUSTA. MAINE
WEBSITE: WWW.MATNE.GOV/ETHICS

FPHONE: {20?) 2874179 . TeA Y, Ffam—=t nmm coma
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STATE OF MAINE
COMMISRION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOUSE STATION
AUGUSTA, MAINE
043330135

September 14, 2006

AUDIT REPORT NQ. 2006-HR003

Candidate: Dean A. Cray
House Distriet 28

Backeround

Dean A. Cray iz a candidate for the Maine House of Representatives, District 28. Mr. Cray was
certified by the Commission as a Maine Clean Election Act (MCEA) candidate on March 7,
2006. MCEA candidates are required under the Act to submit reports of their receipts,
expenditures, outstanding campaign debt, and equipment purchases and dispositions for speeified
periods during the election cycle.

Audit Scope

Examination of selected candidate expenditure transactions ocourring between April 19 — June [,
2006 (Six Day Pre-Primary report), and June 2 — Tuly 18, 2006 (42 Day Post-Primary report), as
recorded in the candidate’s accounting records, and as reported to the Commission, to determine
1f the identified fransactions (1) were properly approved by the candidate or his/her authorized
representative; (2) were adequately documented as evidenced by original vendor invoices and
cancelled checks or other acceptable disbursement documentation; and (3) complied ia all
material respects with the requiraments of the Maine Clean Election Aet and the Commission’s
rules.

The auditors examined documentation supporting 80 percent of the expenditures reported an Mr.
Cray’s “Six Day” report, and 48 percent of the expenditures listed on hig “42 Day™ report.

Audit Findings

No exceptions were noted.

Respectiully submitted jo the Cémumission for information and file.

e Y )
meent W. Dinan - Staff Auditor

Approved:

Q —%"E, {\)rﬁ\
Jonathdtn Wayne ~ Execgiiive Director
L,Ij;{ y yﬁ'

i

Cc: Dean AL Cray

OFFICE LOCATED AT: 242 STATE STREET, AUGUSTA, MAINE
WEBSITE: WWW.MAINE.GOV/ETHRICS

PHONE: (207) 287-4179 FAN: (207) 2876775
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STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOUSE STATION
AUGUSTA, MAINE
04333-0135

September 14, 2006

Audit Report No. 2006-HR004

Candidate; Cynthia A. Dill
House District 121

Background

Cynthia A. Dill is a candidate for the Maine House of Representatives, District 121.

Ms. Till was certified for funding by the Commission under the authority of the Maine Clean
Election Act (MCEA) on April 20, 2006. MCEA candidates are required to submit reports of
their reecipts, expenditures, outstanding campaign debt, and equipment purchases and
digpositions for specified periods during the election cycle. .

Audit Seope

Examination of selected candidate expenditure transactions occurring between April 19 — June 1,
2006 (Six Day Pre-Primary Report), and June 2 — July 18, 2006 (42 Day Post-Primary Report), as
recorded in the candidate’s accounting records, and as reported to the Connission, to determine
if the identified transactions (1) were properly approved by the candidate or his/her authorized
representative; (2) were adequately documented as evidenced by original vendor invoices atd
cancelled checks or other acceptable disbursement documentation; and (3) complied in all
material respects with the requirements of the Maine Clean Election Act and the Commission’s
rules.

The auditors examined documentation supporting 33 percent of the expenditures reported on Ms.
Dill*s “Six Day” report, and 87 percent of the expenditures listed on her “42 Day™ report.

Audit Findings

No exceptions were noted,

Respectfuily submitted for infgrmation and file,

L

Vincent W, Dinan - Staff Aluditc:-r

Approved:

\ R [,

I oni‘f)ian Wayne — Ex%ﬁtivc Director

Y L

Ce: Cynthia A. Ihll

QFFICE LOCATED AT: 242 STATE STREET, AUGUSTA. MAINE
WEBSITE: WWW. MAINE GOV/ETHICS

PHONE: (207) 287.4179 : FAY: (909 9" AaE
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STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 §TATE HOUSE STATION
ATUGUSTA, MAINE
043330135

September 14, 2006

Audit Report No, 2006-HR003

Candidate: Adam Scharff
Honse District 146

Background

Adam Scharff is a eandidate for the Maine House of Representatives, Distriet 146,

Mr. Scharff was certified for funding by the Commisston under the authority of the Maine Clean
Election Act (MCEA)} on April 28, 2006, MCEA candidates are required to submit reports of
their receipts, expenditures, outstanding campaign debt, and equipment purchases and
dispositions for specified periods during the election cycle.

Audit Scape

Examination of selected candidate expenditure transactions oecurring between April 19 - June 1,
2006 (Six Day Pre-Primary Report), and June 2 — July 18, 2006 (42 Day Post-Primary Report), as
recorded in the candidate’s accounting records, and 23 reported to the Comnmission, to detenmine
1f the identified transactions (1) were properly approved by the candidate or his authorized
representative; (2) were adequately documented as evidenced by original vendor inveices and
eamcelled checks or other acceptable disbursement documentation; and (3 complied in all
material respects with the requiremcents of the Maine Clean Election Act and the Commission's
rules,

The auditors examined documentation supporting 50 percent of the expenditures reported on Mr.
Seharff’s “Six Day” report, and 100 percent of the expenditures listed on his “42 Day® report.

Audit Findings

No excentions were noted.

Respectfully submitigd for informlation and file,
T e o e — C-"'ﬁ.-"" . / e
Vincent W, Dinan - Staff Auditor

Approved: ,)
VAW,
Jon.zy\t??n Wayne ~ Eﬁcutive Director

Cec: Adam Scharft

QFFICE LOCATED AT: 242 STATE STREET, AUGUSTA, MAINE
WEBSITE: WWwW MATNE.GOV/ETHICS

PHONE: (207) 287-41%% FAX: [(207) 287-6775 .
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VICE CHAIRMAN
Governor Sonny Perdue

CHAIRMAN
Governor Mitt Romney

Commomnealth of Massachisetts State of Georgia

ReruBLICAN GOVERNORS ASSOCIATION
September 16, 2006

Mr. Jonathan Wayne

Executive Director

Commission on Governmental Ethics
and Election Practices

135 State House Station

Augusta, ME 04333-0135

VIA E-MAIL: Jonathan.Wayne@maine.gov
Dear Mr. Wayne:

There is no difference in Maine or Federal Constitutional law regarding the
standard for “express advocacy” as applied to advertisements referring to clean elections
candidates versus advertisements referring to non-clean elections candidates. The
implication to the contrary that the Committee to Re-elect Governor Baldacci (“Baldacci
Campaign”) is promoting is a political diversionary tactic and legally disingenuous.

Please accept this letter on behalf of the Republican Governors Association
(“RGA”) as a formal complaint and request that the Commission evaluate whether the
Maine Democratic Party’s (“MDP”) recent advertisement was an independent
expenditure expressly advocating the election of John Baldacci for Governor. We
believe that neither the RGA nor the MDP’s advertisements in fact cross the line into
expressly advocating the election or defeat of a candidate. According to television station
logs, however, the MDP has already spent approximately $350,000 on television
advertisements attacking Chandler Woodcock and/or promoting John Baldacci. It is
critical — and legally mandated — that the Commission apply the same standard for
determining “express advocacy of election or defeat” to both the MDP and the RGA
advertisements.

At 4:57 PM on Friday afternoon the Baldacci Campaign sent you a politically
charged letter that adds no new relevant legal analysis to the briefings that the
Commission has already received from the LaMarche Campaign and the RGA.
Representative Glynn’s statements from the Legislative Record, even with the selective
editing employed by the Baldacci Campaign, in fact strengthen the argument that the
RGA’s advertisements do not constitute express advocacy under Maine Law. In the
selected quotation, Representative Glynn is referring to the 2003 changes in Maine law to
institute a 21-day period in which there is a presumption that advertisements that name or
depict a clearly identified candidate are an independent expenditure. If the RGA were in
fact running the advertisements that we are today, but within 21 days of election day,
then it is correct that our advertisements would almost certainly be considered to be
Independent Expenditures under Maine law. The converse, however, is also correct.

1747 Pennsylvania Ave,, NW Suite 250 Washington, DC 20006 . 202 662 4140 | Fax 202 662 4924 | wwwirga.org
PAID FOR BY THE REPUBLICAN GOVERNORS ASSOCIATION




Because the RGA is currently running our advertisements outside of the 21 day window,
the stricter “names or depicts a clearly identified candidate™ standard does not apply, and
instead “expressly advocates the election or defeat of a clearly identified candidate” is the
legal standard. As was explained in my previous letter to the Commission, the RGA’s
advertisements do not meet that express advocacy of election or defeat standard under
Maine law, under Federal Constitutional principles, and under generally understood
Maine political practice.

The Baldacci Campaign’s argument concedes that the RGA advertisements do not
contain words of express advocacy, but instead argue that they feel that the “implied
message” of one of our advertisements is “Vote for Woodcock.” Fortunately, the legal
standard for express advocacy is not what a political opponent’s self-serving feeling
regarding the “implied message” of an advertisement is. The RGA can just as easily
assert that the clearly implied message of the MDP’s advertisement closing with “John
Baldacci the Jobs Governor” is “Vote for Baldacci,” but the RGA’s (equally self-serving)
guess at the message of the MDP ad does not mean that it rises to the legal standard of
express advocacy. ;

The Baldacci Campaign makes much of the idea that there is now a Woodcock
campaign television advertisement that contains the Woodcock campaign logo coupled
with the word “Governor.” The use of the Woodcock campaign logo is substantively
different from the RGA’s issue advertisement in which, as was explained in detail in our
previous submission to the Commission, the word governor is one of many words and
concepts pictured on the screen, and the verbal and graphic emphasis during the scene
(and whole advertisement) is to tell Senator Woodcock to support policies that take
Maine in new direction. No election or electoral advocacy is referenced or implied in the
RGA advertisement. The Baldacci Campaign additionally asserts that the RGA “went so
far as to actually pull identical language” from the Woodcock advertisement. That
assertion is false. The RGA’s advertisement in question first aired on or about Thursday,
September 7. Our media-tracking research indicates that the referenced Woodcock
Campaign advertisement first aired on or about Wednesday, September 13™.
Consequently, there is no way that the RGA’s Issue Ad team could have “pulled the
language” from the Woodcock Campaign advertisement.

As was noted in our previous submission, if the Commission ultimately believes
that the inclusion of the word “Governor” is problematic in the RGA’s advertisement,
then the inclusion of the slogan (and graphic) “John Baldacci the Jobs Governor” in the
MDP’s advertisement must be treated the same. In fact, in the MDP’s advertisement, the
only text on the closing screen (aside from the disclaimer at the bottom) is “John
Baldacci the Jobs Governor.” Additionally, and unlike the RGA’s advertisement where
the word Governor is de-emphasized in smaller size than other text, in the MDP
advertisement the word Governor is part of the campaign slogan “the Jobs Governor” and
is emphasized on screen.



The Baldacci Campaign closes their complaint with a discussion of matching
funds. Suffice it to say that all of their analysis applies equally to the advertisements
being run by the MDP. Under 21-A M.R.S.A Sec. 1125(9) cited in the Baldacci
Campaign letter, the independent expenditure made by the MDP in support of John
Baldacci should serve to trigger matching funds equal to the amount spent airing the
MDP advertisement for the other candidates qualified under Maine’s Clean Elections
Act, including Senator Woodcock’s campaign.

Thank you for, again, your consideration of our responses. Please do not hesitate
to contact me at (202) 662-4156 if there is additional information that I can provide to
you.

Sincerely,

es R. Spies
General Counsel



A9/28/ 2086 17:86 2BT2BVETTE ETHICS COMMISSION P&cE  B1/36

STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOUSE STATION
AUGUSTA, MAINE
Q43330135

To:  Commission Members
From: Jonathan Wayne, Exccutive Director
Date: September 15, 2006

Re:  Advertisements by the Republican Governor Association and the Maine
Democratic Party

This memo discusses the request of the LaMarche for Governor campaign for
matching funds under the Maine Clean Election Act (MCEA) based on two
advertisements by the Republican Governors Association (RGA). The LaMarche
campaign argues that both advertiserments expressly advocate the election of Chandler
Woodcock, the Republican candidate for governor. The Baldacci campaign has
submitted a complaint arguing that the second of the two RGA advertisements contains
express advocacy.

The Woodeock campaign and the RGA both deny that the ads contain express
advocacy. They request that if the Commission believes either RGA ad expressly
advocates the election of Chandler Woodcock, the Commission should also consider
whether advertising by the Maine Democratic Party expressly advocates the re-election
of John Baldacci as governor. The staff agrees that the Commission should consider the
Maine Demaocratic Party’s advertisements.

This is the first time that the Commission has had to apply the express advocacy

rule in the context of a large matching funds deciston in a gubematorial election, and the

OFFICE LOCATED AT: 242 STATE STREET, AUGUSTA, MAINE
WEBSITE: WWW.MAINE.GOV/ETHICS

PHONE: (207) 2874179 FAX: (207) 287.6775
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first express advocacy determination for the Commission since the 2000 elections. It
draws attention to the limited scope of the independent expenditure statute and the
Commission’s 1998 rule.

I have enclosed as Attachment A to this memo a brief primer on matching funds
which may be helpful as background for this and other decisions in the next two menths.
In addition, the staff wishes to underscore for the Commission and the public that it is
now commonplace for third-parties such as political action committees to spend money
independently of MCEA candidates in order to promote them. To single out any MCEA
candidate for criticism because others have spent money n support of his election — as
some commentators have done in the case of Chandler Woodeock - seems unwarranted

to the Commission staff.

Advertising by Republican Governors Association and Maine Democratic Party

The Republican Governors Association (RGA) has run two television
advertisements in Maine. In the view of the Commission staff, both ads are supportive of
Chandler Woodcock’s campaign for governor, and the second ad (beginning with the
graphic “State of Maine/Nation’s Highest Tax Burden™) may well eross the line into
expressly advocating Chandler Woodcock’s election. The ads currently are posted at
http://www.rga.org/Multimedia/Default.aspx . 1 urge you to review both ads on the
website, and (if requested) they can be shown to you at the September 22 meeting.

The Maine Democratic Party has run four ads regarding the gubernatorial
election. Those ads are available at the web address of hittp://www.mainedems.org/Multi-

media.aspx. In the view of the Commission staff, only one of these advertisements —

AZ/ 36
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entitled “He Said He Would” — arguably could be considered expressly advocating the

Governor’s re-election. The staff view is that none of the Maine Democratic Party’s

17:86
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advertisements constitutes express advocacy.

Definition of Independent Expenditure Under Maine Election Law

The LaMarche, Baldacci, and Woodcock campaigns collectively request that the

P&4sSE  B3736

Ethics Commission decide whether the RGA and Maine Democratic Party advertisements

arc independent expenditures as defined at 21-A M.R.S.A. §1019-B(1):

If these advertisements were shown in the last 21 days hefore the election, they
would be presumed to be independent expenditures under Paragraph 1(B) and
would trigger matching funds, unless the independent spenders successfully

demonstrated to the Commission fhat the expenditures were not intended to

For the purposes of this section, an “independent expenditure":

A. Is any expenditure made by a person, party committce,
political committee or political action committee, other
than by contribution to a candidate or a candidate's
authorized political committee, for any communication that
expressly advocates the clection or defeat of a clearly
identified candidatc;

B. Is presumed in races involving a candidate who is
certified as a Maine Clean Election Act candidate ... to be

any expenditure made to design, produce or disseminate 2

communication that names or depicts a clearly identified
candidate and is disscminated during the 21 days, including
clection day, before a primary election; the 21 days,

‘incinding election day, before a general election; or during

a special election until and on election day. (emphasis
added)

influence the slection.
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Because the RGA and Maine Democratic Party ads were broadcast more
than 21 days before the election, however, your determination must be made
under Paragraph 1(A) and therefore turns on whether the advertisements

“expressly advocate” the election of Chandler Woodcock or Governor Baldacci.

Background on Express Advocacy
Commission Rule

In 1998, the Commission adopted a definition of express advocacy in its rules:

"Expressly advocate” means any commurication that uses phrases such as
"vote for the Governor,” "reelect your Representative," "support the
Democratic nominee," "cast your ballot for the Republican challenger for
Senate District 1," "Jones for House of Representatives," "Jean Smith in
2002." "vote Pro-Lifc" or "vote Pro-Choice” accompanied by a listing of
clearly identified candidates described as Pro-Life or Pro-Choice, "vote
against Old Woedy," "defeat” accompanied by a picture of one or more
candidate(s), "reject the incumbent," or communications of campaign
slogan(s) or individual word(s), which in contgxt can have no other
reasonable meaning than to urge the election or defeat of one or more
clearly identified candidaie(s), such as posters, bumper stickers,
advertisernents, etc. which say '"Pick Berry,” "Harmis m  2000,"
"Murphy/Stevens” or "Canavan!”. (emphasis added)

Commission Rules, Chapter 1, Section 10(B)(2).

Brief History of Concept of Express Advocacy

The concept of express advocacy has been part of state laws, agency rﬁles,
and court decisions for 30 years. Traditionally, it has been understood to include
a narrow category of political speech. To understand why, it is helpful ti;J

understand the concept’s history. I have attached a memorandum, dated

P&SE  B4/36
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November 21, 2000, from the Commission’s counsel on this topic. My remarks
that follow attempt to summarize her memo and provide a brief update.

In 1976, in a decision entitied Buckley v. Valea, 424 U.S. 1 (1976), the

U.S. Supreme Court interpreted some recent amendments to federal laws which
required the disclosure of candidate-relaied expenditures by independent groups.
The Court held that the U.S. Constitution allowed the government to require
financial repotting about some speech that related to candidates for political
office.

Nevertheless, the Court was concerned that the federal law was foo vague,
because it people and groups engaging in political speech would not be able to
know if they were required to file a financial report with the FEC. The court was
also concerned that the law was “overbroad,” meaning that the law as written
required financial reporting for speech that was only remotely related to political
candidates. Therefore, the court limited that particular federal law to apply to
speech that “cxpressly' advocated” the election or defeat of a “clearly identified”
candidate. The court drew the line at express advocacy in order to preserve
speakers’ rights to discuss political issues without filing financial reports with the
FEC. In a footnote, the Court provided examples of express ;a,dvcxcac:y inchiding:
“vote for,” “elect,” “Smith for Congress,” etc. These phrases become known as
the “magic words.™

In the decades that followed, several states and campaign finance agencies
adopted the express advocacy standard into their campaign finance Jaws and

administrative agency rules to make sure that their regulation of political speech
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did not exceed what the U.S. Supreme Court had allowed in Buckley. In 1995,
the FEC adopted an administrative rule, 11 CF.R. §100.22(a), which the
Commission’s rule on express advocacy, adopted in 1998, closely tracks.

In the past decade, many observers noted that a very large amount of
political advertising about federal candidates avoided regulation because it did not
expressly advocate (i.e., by using the “magic words™) the election or defeat of a
candidate. In a December 2003 decision, McConnell v. FEC, 540 U.5. 93 (2003),
the U.S. Supreme Court clarified that the express advocacy limitation is not
constitutionally mandated, and that governments may regulate certain categories
of political speech about clearly identified candidates even if the speech does not
expressl;;f advocate the election or defeat of a candidate, so long as the regulations
are not vague and overbroad.! Since that decision, some states and municipal.ities
have ‘chosen to broaden the definition of independent expenditures in the weeks

just before an election, just as the Maine Legislature has since done by enacting

71-A MR.S.A. § 1019-B(1)(B).

Strength and Weakness of the Express Advocacy Standard

A common criticism of the express advocacy standard is that it is not
difficult to design advertising that has the effect of influencing candidate elections
yet avoids express advocacy. Some of the RGA and Maine Democratic Party

advertisements are examples of this. As a result, expenditures of independent

' In McConnell, the court uphcld a provision in the so-called McCain-Feingold law, 2 US.C.A §
434(N(3HA), requiring the reporting of expenditures by independent groups if the advertisements mention
a clearly identified federal candidate, are broadcast within a specific time period prior to the election, and
arc targeted 1o an identified andience,
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groups to ivfluence the clection of candidates are not disclosed, or are not
disclosed as quickly. In Maine’s public financing system, non-express advocacy
communications that are made more than 21 days before an election are not taken
into consideration for matching funds, which some have concluded is a major
loophole.

The advantage of the express advocacy standard is that it provides
predictability to political action committees and party committees wishing to
know what candidate-related Speeﬁh requires financial reporting, and it avoids
govemment regulation of candidate-related speech that is protected by the U.S.

Constitution.

Reliance on Express Advoecacy Standard by PACs and Political Parties

In spite of the recognition that the express advocacy standatd is narrow
and may lead to the perception that campaign finance restrictions and reporting
rcquircments arc casily undermined or evaded, it is the law in Maine for
communications disseminated to voters more than 21 days before an election.
PACs and party commitices wishing to engage in speech about Maine state
candidates deserve to have a campaign finance system ‘whi.ch is predictable and
which allows them to know whether their speech will trigger matching funds and
will require the filing of an independent expenditure report. While this
Commission fulfills 2 unique funetion in the political process by ensuring a level

playing field for MCEA candidates through the distribution of matching funds, it
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is no less a function of the Commission to safeguard the rights of individuals,

PACs, and party committees to engage freely in political expression.

Arguments by LaMarche and Baldacei Campaigns on Express Advocacy
The LaMarche campaign has made three submissions:
» the original request dated September 1 concerning the first RGA ad;

» a second letter dated September 12 requesting that the Commission
consider both RGA ads; and

+ amemo and affidavit submitted September 14 offering further comments.
The campaign argues that, “[g]iven the context, style, timing, subject and script .of
the ad[s], and the fact that [the ads were] paid for by an entity organized to elect
Republican governors, [they] have no reasonable meaning other than to support
the election of Mr. Woodcock.” The campaign also argues that the Woodcock
campaign coordinated with the RGA in the making of the advertisements, which
would make the RGA’s expenditures a contribution to the Woodcock campaign.
That contention is discussed at the conclusion of this memo.

The Baldaccl campaign has submutted a letter, dated September 15,
arguing that the second RGA ad constitutes express advocacy and should be taken

into consideration for matching funds.

Responses by RGA and Chandler Woodcock
The RGA denies that either of its advertisements includes express
advocacy. It argues that “ncither of the advertisements contains words or phrases

that urge the viewer to take any kind of electoral action.” (underlining in original)
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The RGA states that it is “talking about important issues such as Maine’s
excessive tax burden, structural gap, and lagging economy.” It concedes that
“while the RGA’s discussion of these issues may in fact have the effect of helping
to clect Senator Woodcock ..., these issues are much larger than any one
candidate or campaign for political office.”

The response from the Woodcock campaign rebuts in detail the allegation
that the RGA ads were produced in cooperation with the campaign, and states that

the ads do not contain express advocacy.

Analysis of Second RGA Advertisement
As noted above, express advocacy is defined in the Commission’s rules as:

"Expressly advocate” means any communication that uses phrases such as
"vote for the Governor,” "reelect your Reprcsentative," "support the
Democratic nominee,” "cast your ballot for the Republican challenger for
Senate District 1," "Tones for House of Representatives,” "Jean Smith in
2002." "vote Pro-Life" or "vote Pro-Choice” accompanied by a listing of
clearly identified candidates described as Pro-Life or Pro-Choice, "vote
against Old Woody," "defeat” accompanied by a picture of one or more
candidate(s), "reject the incumbent," or communications of campaign
slogan(s) or individual word(s), which in context can have no other
recasonable meaning than to urge the election or defeat .of one or more
clearly identified candidate(s), such as posters, bumper stickers,
advertisements, etc. which say "Pick Berry,” "Harris in  2000,"
"Murphy/Stevens” or "Canavan!”. (emphasis added)

Commission Ruiles, Chapter 1, Section 10(B){(2).
Under this rule, a communication may include express advocacy in one of two
ways: either by containing some of the sample phrases included in the rle within

quotation marks (the “magic words™), or if the communication contains language which

P&SE B9/36
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in context can have no other reasonable meaning than to urge the election or defeat of 2
clearly identified candidate.

The Commission staff recommends that you focps your attention on the
“reasonable meaning” of the advertisements, particularly on the Jangyage included in the
communications. We suggest that you do not focus on the intentions of the organizations
that paid for them. It seems likely that the RGA and Maine Democratic Party intended
that all of the advertisements would influence the election. The staff believes that it is
not relevant that the RGA’s mission is, in part, to elect Republicans to governors’ offices
because the RGA’s mission does not affect the meaning of the advertisements.

The Commission staff concludes that the second RGA advertisement may well

expressly advocate the clection of Chandler Woodeock, because:

» Roughly one-half of the ad vnmistakably is about Chandler Woodeock.

= The sccond half of the ad, following the deseription of Maine's current
economic condition, describes Woodcock’s “economic plan™ consisting of
future actions that Woodcock could only take (or could take much more
effectively) if he becomes govermnor.

» The final frame of the ad contains the text “Chandler
Woodcock/Governor/New Solutions to Change Maine’s Direction.”

Language in Final Frame of the Ad

In the view of the staff, a significant factor is the language contained within the

final image' (or frame) in the ad:

10
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Chandler
Woodcock
Governor
New Solutions to Change Maine’s Direction
207-287-1505
[Paid for disclosure]
We conclude that the use of the word “govemnor™ in that ﬁ'afne directly below the
candidate’s name — particularly in the spccific context of this advertisement ~ could move
the communication as a whole into the catcgory of express advocacy.
The language “Chandler Woodeock/Govemor ...” is very close fo one of the
examples of express advocacy in the Commission’s rule:
Jones for House of Representatives
(Ch. 1, §10(B)}2)) This example is based on “Smith for Congress™ im the FEC Rule

§100.22(a), which was one of the cxamples of express advocacy identified by the U.S.

Supreme Court in Buckley v. Valeo. The inclusion of this example in the Commission’s

tule recognizes that a communical_:ion may expressly advocate the election of a candidate
without using such verbs as “vote for,” “clect,” or “support” and may still affirmatively
urge the viewer or listener to take some electoral action.

If “Woodceock for Governor” would be express advocacy under the Commission’s
rule (as the RGA concedes in its September 14 lctter on page 4, top paragraph), it1s
reasonable to view “Woodcock/Governor™ as express advocacy also. The omission of
the preposition “for” is only a marginal semantic difference in the context of the
advertisement, especially after it follows the clear expression that Maine “needs” the new

solutions in Chandler Woodcock’s economic plan. Indeed, it is hard to conceive of a

11
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plausible alternative interpretation for the word “Governor” in the second RGA
advertisement other than urging that Chandler Woodcock become the governor of the
State of Maine.
Presentation of Chandier Woodcock's Economic Plan as Solution to Maine 's Economic
Problems

The staff recommends that the Commission consider the words “Chandicr
Woaodcock/Governor/New Solutions to Change Maine’s Direction” in relation to the
content in the ad preceding it. The first half of the ad deseribes Maine’s economic
situation in dismal terms, and concludes *“Maine neecds new solutions.” Tn the view of the
Commission staff, this communicates a sense of urgency.

With a noticeable shift to upbeat music and brighter colors, the ad then lists three’

[ X3

elements of Chandler Woadeock’s “economic plan™ as solutions to Maine’s dismal
gconomic situation:

Cut Unfair Income Taxes

Reduce Praperty Tax Burden

Cap Government Spending.
The advertisement does not explain who Chandler Woodcock is or that his current office
is as a State Senator, so it may be unclear to many.vi ewers in what context Chandler
Woodcock could implement his “plan,” The final frame clarifies this and puts the entire
ad into context for the viewer: he could take these actions as governor.

The Commission staff believes that the discussion of Sen. Woodeock’s econormic

“plan™ also is a consideration in favor of express advocacy. The word “plan” is

12
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commonly associated with political candidates or puinc officials who are, will be, or

seck to be in a position to implement a plan. It refers to a program for future action.

Other Possible Meanings of the Ad

Pure Issue Advocacy is Not a Reasonable Meaning

The RGA asks the Commission understand that the ad primarily advocates
positions on economie, tax, and public spending issues. It states that there alrcady is “a
fundamental policy argument going on in Maine right now,” and that the RGA “ig
contributing to the policy discussion in Maine,” and “talk[ing] about important policy
issues in Maine.” (RGA Letter dated September 14, p.1, 17 9; p.2 bottom ) The RGA
notes that its issues discussion “may’” have an effect on Maine’s gubernatorial election,
but suggests that it is secondary:

These are important issues that effect all Maine residents, and while the

RGA’s discussion of these issues may in fact have the effect of helping to

clect Senator Woodcock (by talking about policies he supports) or defeat

Governor Baldacci (by educating people on [an] economic enviromment

that he is responsible for), these issues are much larger than any one

candidate or campaign for political office. (RGA letter, at 3, top )

The Commission staff disagrees that the electoral advocacy in the second RGA ad
is as indirect or coincidental as the RGA suggests. The entire focus of the second half of
the ad is on Chandler Woodcock and his economic plan. If the meaning of this ad were
purely the advocacy of issues, it is not clear:

» why the Republican Govemors Association would run this issue
advertiscment approximately two months before a general election for the

office of governor,

+ why a discussion of economic ideas would focus on State Senator
Chandler Woodcock alone when there are many prominent advocates in

13
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and outside of the Maine Legislature for reducing lower taxes and
government spending; and

» why the office of govemor would be mentioned in the final frame directly
below Chandler Woodcock’s name,

The purported meaning of this coppmunication as purely a discussion of economue issues

is not “reasonable™ as required by the Commission’s rule.

Telephoning Chandler Woodcock is Not a Reasonable Meaning

The audio of the advertisement invites the public to “Tell Chandler Woodcack
you support new solutions to change Maine’s direction™ and shows the telephone number
of the Senate Republican office (including area code) as a means, presumably, of
contacting the Senator. It is not uncommon for Maine residents to be asked to telephone
their elected officials when important matters of policy are being considered by the U.S.
Congress or the Maine Legislature. Nevertheless, the invitation in the second RGA
advertisement to telephone Senator Woodmék seems incongruous in the context of the

rest of the ad:

e There is no suggestion that Chandler Woodcock’s economic plan is under
congideration or yet to be determined, so there does not appear to be any
rationale for the viewer to telephone Chandler Woodcock in order to
influence it.

s The broadcast of the advertisement on Portland and Bangor television
stations has brought the advertisement (o regions of the state which are far
from Chandler Woodcock’s current legislative district in Franklin County.
There does not appear to be any reason for a viewer in York or Machias to
telephone a state senator in Franklin County who has less than three
months remaining in office, and without the Legislature being in session,
regarding his economic ideas.

s The advertisement seems directed at viewers who already support
Chandler Woodcock's ideas. There seems to be even less reason for a

14
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viewer who already agrees with the Senator’s plan to telephone him to tell
him that he agrees with his ideas.
QOverall, in our view the invitation to telephone Sen. Woodeock is not plausible or

_ teasonable as an alternative meaning of the ad.

Concelusion on Express Advocacy in Second RGA Advertisement

For the above reazons, the Commission staff concludes that the second RGA
advertisement should be ‘imerpretcd as expressly advocating the election of Chandler
Woodcock as governor. A central reason for this conclusion is the presence of the word
“governor” in the final frame of the ad. While the use of the word “governor” might not
— without reference to the other content ~ be sufficient to make the communication as a
whole cxpress advocacy, when viewed within the entirety of the ad, it s an important
factor in determining the ad’s meaning.

The RGA likely will argue at the September 22 meeting that a finding of express
advocacy would lower the bar for what constitutes express advocacy in Maine, and would
leave political action committees and party committees perplexed as to where‘ the express
advocacy line is. As noted above, that is a legitimate concern because predictability for
independent spenders such as PACs and party committees is an important objective for a
state’s system of campaign finance laws. With respect to any unfairness to the RGA in
particular, it should be noted that, in the view of the staff, the RGA could have avoided

any question of express advocacy by omitting the word “governor” from the final frame.

15
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While this is the view of a majority of the Commission staff, it recognizes that the
Commission members may view the ad differently and may wish to interpret the express

advocacy rule more narrowly.

Maine Democratic Party Advertisement — He Said He Would

The Woodcock campaign and the RGA have requested that the Commission
consider whether the Maine Democratic Party’s ads regarding the gubernatorial
candidates contain express advocacy. The RGA focuses its attention on the
advertisement entttled “He Said He Wculdl.” The staff believes that this advertisement
does not rise to the level of cxpress advocacy.

The advertisement is narrated by a Portsmouth naval shipyard worker who tells
viewers how Governor Baldacei worked with Congress and community leaders to keep
the shipyard open, saved hundreds of jobs in Maine paper mills, and created 24,000 jobs.
The RGA focuscs on the text in the final frame of the ad:

John Baldacei.
the Jobs Governor

In addition, there is one audio reference to “Governor Baldacci”, another audio reference
to “Governor Baldacci’s leadership”, and one text of “Gov. John Baldacei.”

The RGA argues that if “Chandler Woodcock/Governor/New Solutions to Change
Maine’s Direction™ converts the second RGA. advertisement to express advocacy, the “He
Said He Would™ advertisement should also be considered express advocacy. While the
staff agrees that the final frames in both ads have some similarities that suggest the

similar treatment, we believe other factors distinguish the two advertisements and that

16
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there are reasons for concluding that “He Said He Would™ advertisement does not rise to

the level of express advocacy.

References to an Incumbent’s Accomplishments or Actions in Office are Not, In
Themselves, Express Advocacy

During election season, many individuals and organizations have sought and will
seek to engage in speech about the records or accomplishments of an officeholder who is
seeking re-election. For example, the Commission has considered communications that
explicitly refered to the office currehﬂy held by incumbent legislators, cited their
legislative voting records, and have concluded that they “help [the] economy.” Other
communications suggest that an incumbent legislator has been “good” or “bad” on a
particular issue such as the pro-life/abortion rights debate or environmental issues, and
cites the incombent’s record of performance as an elected official relating to the issue. It
would significantly broaden the interpretation of the existing rule for the Commission to
consider all of these communications contain express advocacy just because they make
an explicit reference to an incumbent’s office and the incumbent’s record or
accomplishments.

In the view of the Commission staff, such a decision would significantly lower the
bar for what constitutes express advocacy and would have the potential to sharply
increase confusion by independent groups about where the cxpress advocacy line is
drawn and what speech would require the filing of a financial report with the
Commission. If the Commission were to adopt the view urged by the RGA regarding the
“He Said He Would” advertiserent, consider as an example the following hypothetical

advertisement in a community newspaper sponsored by a local taxpayer group:

17
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Senator Carla Jones has proven herself as a tax-fighter.
She’s voted to reduce the income tax and our local property taxes here in town,
and to limit the size of the government in Augusta.
Carla Jones
The Small Government Senator

The view urged by the RGA would have the potential to inhibit an entire class of speech

about incumbents that make no reference to an election.

No Explicit Reference to Future Action by the Candidate

The “He Said He Would” advertisement does not contain any explicit reference to
actions John Baldacei would take if re-elected. There is no reference to the candidate’s |
“plan” or “program.”

It may be argued that the phrase “the Jobs Governor’” implies a promise of future
action and is an invitation to the viewer to vote for John Baldacci if the viewer approves
of Baldacci’s contribution to job creation. This interpretation assumes that the viewer
will make certain logical connections, however, and there is nothing in the text or context
of the ad that clearly conveys that invitation. In the view of the Commission staff, if
there 1s an invitation to vote for the Govemor in this ad, it is very subtly implied, and is

not expressed to the degree shown in the second RGA ad.

Ne Cail to Action

The “He Said He Wounld” advertisement contains no call to action whatsoever,
and certainly no reference to the election. The viewer is, in fact, not addressed in any

way by the ad.

18
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Staff Conclusion on "He Said He Would " Advertisement

In conclusion, the staff cannot conclude that the lcm]y reasonable meanin.g of the
“He Szid He Would” advertisement is to elect John Baldacci, any more than it can
conclude that the only meaning of statements such as “Representative Jones has helped
the economy” ot “Senator Smith has voted to hurt the environment” is to elect or defeat
those candidates. To view “Hc Said He Would™ as cxpress advocacy would lower the bar
of express advocacy to such an cxtent that it would cause significant confusion for a
number of organizations wishing to convey messages - both positive and negative —

about incumbents and their record in office.

First RGA Advertisement and Qther Advertisements by Maine Democratic Party
The Commission staff believes that the first RGA ad and the other ads by the
Maine Demaocratic Party could not be considered express advocacy under the

Commission Rule.

Conclusion and Options on Express Advocacy
On the issue of whether the advertisements expressly advocate the election of
John Baldacci and Chandler Woodcock, the staff proposes two options for your

congideration. We believe that you could vote to adopt either option consistently with

your 1998 rule on express advocacy.

19
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Option #1 — Find that Only the Second RGA Ad is Express Advocacy

Applying the Commission’s express advocacy rule should focus your attention on
the cxact language in the advertisements and their “reasonable meaning.” A majonty of
staff m&nbers believes that there is a difference between the expressed nature of the
advocacy in the second RGA ad and the other ads, and that the second RGA ad expressly
advocates the clection of Chandler Woodcock.

If vou believe the RGA has crossed the line into express advocacy and choose to
make that determination, we recommend that you identify those aspects of the
advertisement which have led you to your decision. That guidance would assist other
political action committees and party commitiees who wish to commmunicate their views
about candidates while avoiding what has been defined as express advocacy by the
Commission. As noted above, the staff view has been influenced by the following

factbrs:

= Roughly one-half of the ad relates to Chandler Woodcock.

» The second half of the ad describes Woodcock's “economic plan™
consisting of future actions that Woodcock could only take (or could take
much more effectively) if he became govemor.

» The final frame of the ad contains the text “Chandler
Woodcock/Governor/New Solutions to Change Maine’s Direction.” The
introduction of the word “Governor™ afier the preceding promotional
content urges his election to governor.

The Baldacei campaign argues that the RGA has not filed a financial report of its
independent expenditure as required by 21-A M.R.S.A. §1019-B. If you believe this is

correct, the Commission staff recommends that you require the filing of an independent

20
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expenditure report to facilitate the payment of matching funds, but that you should waive
any monetary penalty.
Option #2 — Find that None of the RGA4 or Maine Democratic Party Advertisements is
Express Advocacy

You may eonclude that the best course of action is to apply the Commission’s
express advocacy tule in a strict fashion, encompassing a very narrow category of speech
other than the magic words that expressly advocates the election or defeat of a candidate.
Certainly other speech could have been included in the second RGA advertisement that
would have more clearly advocated the candidate’s election (e.g., “As your govemor,
Chandler Woodcock will cut unfair income taxes ....) This approach may seem attractive
to the extent that it might provide a brighter line between express advocacy and
discussion of issues and candidates to gnide independent spenders, such as Maine’s
political parties and political action committees.

The Commission could, if it wished, accompany this view with a recommendation
for changing the statute or rule (in light of the U.S. Supreme Court’s McConnell
decision) so that the independent expenditure laws would better capture the scope of

campaign-related speech and improve the administration of matching funds.

Coordination Between the RGA and the Woodcock Campaign

The LaMarche campaign argues strongly that the Commission should investigate
whether Chandler Woodcock, his political committee, or their agents coordinated and
cooperated with the RGA in the production of its advertisements. Expenditures made by

a political action committee in cooperation or consultation with a candidate are

21
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contributions to the candidate under 21-A M.R.S.A. §1015(5). None of the written
submissions has raised the issue of coordination between the Maine Democratic Party
and the Baldacei campaign.

Both the RGA and the Woodceock campaign deny that there was any coordination.
With regard to the film or videotape of the candidate, the Woodcock campaign states that
a cameraman appeared at several public events and recorded Chandler Woodcock. When
the cameraman was approachecltl by the campaign, he did not identify himself. The RGA
has submitted a similar account,

The LaMarche campaign has submitted an affidavit of Teff Toorish, a former
news producer and reporter at two Maine television stations. He is a consultant for the
campaign and received payments during its pre-certification qualifying period -- facts
which were omitted from his affidavit. Mr. Toorish suggests that the Commission
subpoena the raw footage of the adverti.sements, and may wish to direct your attention at
the September 22 meeting to specific spots in the RGA. advertisements in order to justify
the request.

With regard to a personal photograph of the candidate from somne time ago sitting
in a military vehicle, the Woodcock campaign has responded that it was “not provided to
the RGA by Senator Woodcock or anyone involved in the campaign.” The RGA states
that “All still images used in the RGA issue advertiéements werc publicly available and
obtained through a search of the World Wide Web.™

The staff beiilevc-:s the Woodcock campaign and the R(GA have adequaiely
responded to the question of coordination, but you may conciude that further fact-

gathering is approptiate.

22



Appendix A —Primer on Matching Funds
Purpose of Matching Funds
The statutory purpose of matching funds under the MCEA is open to
interpretation because the MCEA does not include an explicit statement of the purpose of
matching funds. Some have commented that the payment of matching funds:

(1) levels the playing field among candidates;

(2) provides participating candidates with an opportunity to receive last-
minute campaign funds to counter advertising or literature by third-parties
such as political action committees and party committees; and

(3) makes the Maine Clean Election Act a viable option overall for candidates
who are willing to consider public financing.

Maximum Amount of Matching Funds

In June, the Commission paid an initial amount of $400,000 to the three
participating candidates (Woodcock, Patricia LaMarche, and Barbara Merrill). Each of
the candidates could be eligible to receive up to an additional $800,000 in matching funds

based on their opponents’ fundraising and spending and independent expenditures by

“third-parties” such as political action committees (PACs) and party committees.

Calculation of Matching Funds

Matching funds for the general election are based on comparing the following
total for all candidates in the race (including both MCEA and privately financed). The
Commission compares the total of:

e the candidate’s receipts or expenditures (whichever is greater); and

23



e amount of “independent expenditures” made by third-parties such as
political action committees and party committees.

(21-A M.R.S.A. 81125(9)) In the gubernatorial race, once one candidate’s total exceeds

$400,000 (the initial distribution amount), any other MCEA candidates in the race with a

lesser total receives matching funds to equalize their total with the candidate with the

greatest total. (Examples are below.)

Effect of Finding Express Advocacy on Matching Funds

The two charts below provide examples of how a Commission determination of

express advocacy would impact matching funds in this race. Please note that the example

amounts of Baldacci and Napier’s receipts and the independent expenditures are not

actual, and have been selected to dramatize how the matching funds calculation works.

found to be express advocacy)

Scenario 1
(RGA advertisements costing $100,000

Baldacci | Woodcock | Merrill | LaMarche | Napier
Receipts for general election $225,000| $400,000| $400,000| $400,000| $5,000
Independent expenditure by RGA $100,000
Total without matching funds $225,000| $500,000| $400,000| $400,000| $5,000
Resulting matching funds $100,000| $100,000
Total with matching funds $225,000| $500,000| $500,000| $500,000 $5,000

In this scenario, the Commission would pay $100,000 to Merrill and LaMarche to bring

their total to $500,000 to be equal to Woodcock. Also, the Maine Democratic Party and

the Baldacci campaign could spend another $275,000 before raising Baldacci’s total

above $500,000 and triggering any further matching funds to the MCEA candidates in the

race.
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found to be express advocacy)

Scenario 2
(RGA advertisements costing $100,000
and Maine Democratic Party advertisements costing $200,000

Baldacci | Woodcock | Merrill | LaMarche | Napier
Receipts for general election $225,000 | $400,000 | $400,000 | $400,000 | $5,000
Independent expenditures by
RGA, Maine Democratic Party $200,000 | $100,000
Total without matching funds $425,000 | $500,000 | $400,000 | $400,000 | $5,000
Resulting matching funds $100,000 | $100,000
Total with matching funds $425,000 | $500,000 | $500,000 | $500,000 | $5,000

In this scenario, the Commission would make the same payments to Merrill and

LaMarche as in scenario 1. The difference is that any future fundraising by the Baldacci

campaign or independent expenditures in his support exceeding $75,000 would trigger

the payment of matching funds to the MCEA candidates in the race.
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State of Maine
Department of Attorney General

MEMORANDUM

TO: Peter B. Webster, Esq., Cheirman, and all Members of ths
Cotmmission on Governmenta! Ethics and Election Practices

FROM: Phyllis Gardiner, Assistamt Attorney General

DATE: November 21, 2000

RE: Expreas Advocacy and the Triggering of Matching Funds under the Clean
Election Act ‘

The Commission has received a number of complaints about particular
communications {primarily direct mail pieces) made in the last few days before the
goperal election. The key issue in each of these complaiats is whether these
rommtnications should, or shouid not, have been reported 85 independent expenditures
znd whether or not they should have iriggered the release of raatching funds. Although
the Comumission has had occasien in the past 1o interpret and apply the concept of
“axpress advoracy™ as used in Title 21-A, the Commission’s mi¢ defining express
advocacy is relatively new, having been enacted as part of the yulemaking to implemment
the Clean Election Act. Accordingly, this is the first opportunity for the Commission to
interpret and apply the rule in the context of the public funding program. Fer that reazon,
I thought it wonld be helpful to provide you with some backpround and analysis of
federal case law oo this topic, to guide yor in inmterpreting the repulatory definition and
applying the legal principles of express advocacy to the particular commmmications which
are the subject of the cotnplaints now pending before you.

Background:

The concept of express advocacy was first defined by U).S. Supreme Court in
1976, in Buckley v. Valeo, 424 U.5. 1 (1976), The Court interpreted the phrese “relative
to a clearly identified candidate™ in § 608(=)(1) of the Feders! Election Campaign Act
(the 51,000 limit on independent expenditures) to mean “expressly advocate tha election
or defeat of a clearly identified candidate™ in order to preserve the provision against
invalidation on vagueness grounds. The Conrt also construed the phrase “for the purpose
of influencing” in § 434(e) of FECA (the requirement o disclose such expenditures) in
the same fashion, to aveid constitutional prablems of overbreadth. In footnote #32 of its
opinion, the Court stated thet this construction would restrict the application of these
statiory provisions to eommunications containing express words of advecacy of clection
or defeat, such ae “vote for,” “eleet” “support,” “cast your balle for,” “Smith for
Copgress,” “vote against,” “defeat” and “reject.”

EEF-OS-PERT  11:8G a7 -]
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Buckiey thus created & 3-part test for determining what constitites express
advocacy:

1} the compmnication must clearly wdemtify o candidate, either by name.
description, photograph, er other depiction;

2) the communication must advosate the candidate’s election or defeat; and
3} the advocacy must be express, not implied.

The specific words and phrases l{sted in footnote #52 of Buckizy, however, are the only
guidante given by the Court as to what it would construe as express, rather than implied,
advocacy under part three of this test, .

- Ten years later, in Federal Elections Commission v. Mass Citizens for Life, Inc.,
479 U.8. 238 {1936), the 1.5, Supreme Court, for the first and so far only time, applied
this concept i a specific commumication. The Ceurt held thet a speeial edition
newsletter which sxhored readers to “vote pro.life,” tated all the candidates in the
prigary election aceording to how they had voted ou pro-life issues, and pictured 13
candidates (out of & total of 400 candidates in the election) with the highest ratings,
constituted express sdvoecacy for the election of those particular candidates:

The publication not only urges votsrs to vote for “pro-iife” sandidates, but
aiso identifies and provides photographs of specific candidates fivting that
deseription. The Edition cannot be regardad a2 a there diseussion of
public ismucs that by their nature raise the names of certain politicians,
Rather, it provides in effect an explicit directive: voie for thase (vamed)
condidates, The fact that this message is marginafly less direct than “Vote
for Smith” does not change its essential narure. The Edition poes bevond
issue dizcussion to express electornl advocacy. The disclaimer of
endorsement cannct negate this fet.

475 ULS. at 249 (=mphasis added). While the commumication did not contain the magic

- words listed in Buklay foomote #32 im conmection with the nerne of 2 specifie candidate,
it did contain an explicit verbal exhoriation to “vore pro-life” and that, huctaposed next to
a limited group of candidates identified as pro-life, wes desmed the fapetional squivalent
of stating “vote for” these named candidates. ! |

In a decision rendered less than a month after the Supreme Cowrt decided
Massachusetis Citizens for Life, the Ninth Circuit Court of Appeals adopted a slightly
different approach, in FEC v, Purgarch, 307 F.2d 857 (9™ Cir. 1987), cert. dended, 484
U.5. B30 (1987). The commumicarion at issue in Furgateh wag sn advertisement

! One might interprot this decision as loescning th impli
: i the test for determining express vs. timplied sdvosicy whder
Basfizy; bowever, the District Court it Maine has rejectud that Ietzrpretation. Aane Rgglrf to Lt “

Commiree, Inc. v. FEC, 914 F, Supp. 8, 10, 0. 2 (D. Me. 1996}, af'd i d1rn®
Gert. danied, 322 U.S. B1001957). © - pur curim, BRE 341 (17 Cir. 1996),

SEF-B3-20E3 11:86 oo
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diseussing President Carter’s performaance, whick ran in the New York Times and the
Boston Gloke the week befure the 1980 presidential election. It begam with the
exhortation: “DONT LET HIM DO IT" and proceeded to express several negative
statements about Carter’s actions as President, followed by the refraip “and we lot him™
or “we are letting him do it.” The last sentence of the ad stated, “If be succesds the
sountry will be burdened with four more years of incoherencies, ineptmess and iilusion, as
he laaves a Jegacy of low-leve] campaigning.” The ad conchuded by repeating “DON'T
LETHIM DO IT.”

The-Court considered that determaining whether thia advertisement expressly
adtvoeates the defeat of Jimnyy Canter was “‘a very close call.” The Ninth Cireuit rejected
the notion that express advocacy should be Hmited to the use of certain key phrases,
however, observing that the short list of words included in Buckiey “does not exhaust the
capacity of the English langiage to expressty advocate the election or defeat of a
sandidare.” The Court decided that it was necessary to look at the commumication “as 2
whole” and “with limited reference to extemal evemts™ 1o deterroine if it constitutes
xpress advorcacy, The Niath Cixenit then articulated its owm 3-pert tast for defining
express advonaoy:

First, even {f it is not presented in the clearcst, moest explicit lamenage,
gpeeech is Yexpress” for present purposas if its message is unmistakabls
and umamriguons, suggestive of only one plavsible meaning,

Secomnd, speech may only be tined “advocacy™ if it presents a clear plea
for acag';n. and thns speech that is merely informative is not covered by the
Act; - '

Fivmlly, it meust be clear what action is advacared. Speech cannot be
Cexpress adveeacy of the clection or defeat of & cleatly identified
candidate” when ressomable minds could differ as to whether it ancouruges

a vote for or agamst 2 candidate or encourages the reader to take some
ovther kind of action. 2 '

807 F.2d at 864 (emphasis added). The Court emphasized thar “if any reasonabie

alwethative reading of speech can be supgested, it catnot be express advoercy subjest to
tre Act's disclosure requirements.” Jd ‘

The PEC adopted a rule in 1995, with a two~part definition of “express
advocacy,” Subpart (a) lists the magic words of Buckley footnote #52 and attemps 1o set
forth the test articulated in Buckley and Massachusests Cifizens for Life, while subpan (h)
bormrows language direcily from Furgaieh.> This rule was chalieaged a year later in

2
, Althionigh not set forth 25 4 separe prone of the et in Furgameh, it iz 2 given that o alse
clcarly identify the eandidat, SR spesclz alo thust

P11 CF.R §109.22 provides as foliows:

Expressly advocming mesns any commmunication that -

SEP-PE-2oEs  14:E7 = =3E]
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Maine, and Judge Hornby's decision, which was subsequently upbeld by the Firsl Clireuit,
provides the guidance we must follow today. Maine Right to Life Compiittee, Inc. v,
FEC, 914 F. Supp. & (D. Me. 1996), aff 'd per curiam, 9§ F.3d 1 (17 Cir. 1999), cert. .
denled, 52217.5. 10 (1997). Finding that both the Supreme Court and the First Circuijt
had adopted a “bright line™ 15t to define express advocaey in order 10 avoid infruding on
First Amendment rights to “angage In issue-cricsted political speech,” Judge Hornby
deciared subpart (b) of the FEC definition to be overly broad and, therefore,
unconstinrtional. As a result, it is unenforcesble in this Circuit.

Rending the spinion. is instructive because Judge Homby articulates wiry he
believes the Furgateh test, althongh extrevoely appealing in its attempt to “deal with the
vagaries of lmguage.” nonetheless can create a chilling effect on First Amecdment rights
of expression, . '

What the Supreme Court did {in Puckley] was deaw o righs line that may
err on the side of permitting things that affect the election pracess, but at
all costs avoids restricting, in any way, discussion of public issues.

914 F Supp. et 12 (emphasis added), Under this approach, certain commmications may
go unreported, without discloswe of the identity of the suthor or source of fnancing,
even though they may heve an acknowiedeed effect on o candidate’s prospects in the
clection. Monethelass, as Judge Homby observed;

{a} Uses phrases sach a5 “vote for the President,” “re-elect your Congressman,” “suppart the
Crpacratio nominee,” “agst your ballot for the Republican challepger for 175, Senats in Gegrpin,"
“8mith for Congress,” "Bill McKay in *34.” “vate Bro-Life” or “vote ProwCheice™ aoeampanied
by a listing of ¢clearly idetrified candidares desaribed as Pro-Life or Pro-Choice, “vote against Old
Hwkory,” “Gefeat™ accompanied by 2 picture of one or meve candidamts), “mjeer the inoumbent,”
or cotnmunicativgs of campaign slegan(s) or individoal word(s), which in context can have to
wiher reasonable meaning than 1 urge the clestion or defiur of one or more clearly idensificd
enmdidate(s), such as posters, bimper stickers, advartisements, ste. whith szy "Nixen's the Ope
“Carner '76," “Reagan/Bush™ or "Mondale!™, or ‘

(1) When taken as a whale and with lisired reference 10 external events, sach a5 the proximity 1o
the elertion, couid only be interpreted by a reasonabie person as combining advocacy of the
election or defeat of one or pyore cloarky identified candidatels) becanse —

(1} The electoral portion of the evmmunication is womistakkable, wnambignovs, and supgestive of
only one meaning: and : ‘

(2) Rznsonable minds could not differ s to whethar it encowrages retiens to slect or defez ape or
- mpre clearly dentifled candidatersa) or encourages Iome offrr kind of ation,

*In Faucher v, Federal Elaction Cammission, 923 F.2d 468, 472 (1* Cir. 199]), s, denied 502 11,8, 320

(%9, t_-h-:: First Circuit. Court of Appenls wpheld a mling by Judge Homby iryalidating an FEC rule on
voter guides bacauce the rule encompassed baoth issue and express advocscy. The First Circuit intergreted
;u:_’kiey ond Mazsechuseics Citeceng for Life 09 adopting a “bright line test” for express advocacy. 928 F 24

SEP-B5-20E3  11:87 agy; FLos
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The advarage of s rigid approuck, from a First Amendment poiri af
view, iz shat it permits a speaker or writer o fnaw from the gutset e:cactf;l:'
whar iz permitied and what i prohibited. ln e strassfel comext of public
discussions with deadlines, bripht lights and cameras. the speaker need not
puuse io debate the shades ef meaning in fanguege. The result is not very
satisfying from a realistic communications point of view... but it does
recopnize the First Amendment interest 33 the [Supreme] Court has
defined it

Id (emphesis added). Indeed, as the First Circuit noted in Fatcher, “grying to discern”
where issue advocacy in 2 particular political commmumication erosses the threshold and
becomes express advocacy “ifivites just the sort of constintional questions the Court
sought to avoid in adopting the bright-lme sxpress advocacy tost in Buckiey.”™

The District Cotrt for the District of Columbia set forth an interpretation of the
express advocacy test, which is consistert with our District Coust's roading:

1) the communication roust, in effect, contain an explicit direstive, converyed by
using an astive verh, or its funetionsl equivalent (2 g., "Smith for Congress™ or an
unemuivocsl symboly; and _

2) the verb, or its equivalent, considered in the context of the entire
commmnisation, including its temporal proximity 1o the election, must ummistakably -
anthort the tender/viewer/listener to take electoral action to support the etection. or defeat
of a clewly idewtiGed candidate. -

FEC v. Christion Coalition, 52 F. Supp. 2d 45 (D.D.C. 1999). “While some have
complained that *express advotacy” cannot be 5o limfted as to be easily avoided by
linguistie sletght-of.hand, this Court must conclude that that is preciscly how the
Bupreme Court has narrowed the Act.™ id.

] The consistent there of 4]l the various articulations of this test by the courts,
including Furgatch, is that there can be oo ambiguity in the messapge for it 10 constitute
express advocacy. How the reader or listener actually interprets the message is of no
consequence because whether it constitutes express advocacy must be determined as a
moanter of law. This means the communication cannot be consideared exprees advacacy
unless aG reasenable person could interpret the message as anything other than an explicit
directive 10 support the election or defeat of a clearly identified candidare,

) The majority of federal and state courts that have addressed express advoeacy
questions over the past 15 years have adopted the stricter, bright line test employed ip the

! A:fard FEC v. {'olorado Regriblican Federal Campaign Commies, 839 F.Supp. 1443, 1456 (D1 Coie.

1993}, aff"d oo other grounds 53 F.3d 1915 (10" Cix, 1994)(“tzying to determine whether the surrounding
sireimetances, eoupled with the implicetions of the Advertisenyent, constimme “axpress advosacy” leads to
the type of sementic dilemma whith the [Supremes) Court sough: to avoid by adopting o bright-1ne ruke™.
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First Cireuit,  and even those that have applied Furgarck analysis have concluded, more
often than not, that the communications at issue did not contain express advocacy. ’
Efforts in other states to apply broader definitions of express advocacy have generally
been struck down.® The Supreme Court has refused certioraz! in every case to date.

The Commiasion’s Chepter 1 Rules:

The definition of “exprass advoeacy™ contained in Chapter 1 §8(2)(b) of the
Commission's mles tracks, almost verbatim, subpatt {2) of the FEC definition, which was
upheld by the First Circuie. The first part of the Chapter 1 definition lists the “magic
words™ and phrases drawn. directly from Buckiey (e-g.,“vote for™ “elect” “suppont”™) and
from Muassachusetts Citizens for Life (e.g.,7vote Pro-Life”). The second half of the
definiticn refers to words “which in context can have ne other reasonable meaning than
to urge the clection or defeat of one or more elearly identified candidate(s).” However,
the examples used to Dlustrate this aspect of the definition are “posters, bumper stickers,
advertisements, etc, winch say ‘Pick Berry,” “Haris in 2000," “Murphy/Stevens’ and
‘Capavanl’™ In all of these examples, the candidate’s pame is expressed in such & manner
and/or location &= to constitute an exhortation to vote for that candidate  The reference o
“context” in this patt of the rule, read narowly as Judge Homby would scem inclined to
do, may be lirxited in scope to the text of the communication itself, Context in the sense
of reference o extemnal events was only included in subpart (b) of the federal rule.
Indeed, the plaintiffs in Maine Right te Life Committee v. FEC, did not challenge subpart

© (a) of the FEC regulation because it 50 “clogely traaks” the langusge of Brckley, as
adepted and applied in Massachusets Citizens for Life. 914 F. Supp. st 11,

] Normally, a reviewing covrt will give deference to the administrative agency’s
iterpretation of #ts own rules and the statutes it is charped with administering, but in this

© Eg. Parry v. Bartle, 2000 WL 1458449 (4™ Cir. 2000); fowa Right to Life Committon v. Williams, 187
F-3d 963 (8% Cir. 1999, FEC v. Christian Action Nerwork, tre., 110 F.3d 1049 ™ Cir. 1997); FEG v,
Cemral Lomg Leind Taz Rafere Jmmediotely Comnitten, 616 F.2d 45 (27 Cir. 1080); Virginsa Seaisy for
Humen Life, Ine. v. FEC, 83 F.Supyp.2d 668 (E.D. Va. 2000); Kesssans for Life v, Gaede, 38 F.Supp.2d 028
(0. Kan. 1996); Righr re Life of Dutchess Conrty, Ing, v, FEC, 6 F. Supp. 24 248, 253 (S DNY,

393)55;}1%&;::5 dovent part (0) af FEC nule); Owerbarg v. Perw, 12 5.W.34 31, cert dented 120 5.0t 2690

? Se# FEC v. Christian Conlition, 52 F.Supp.2d 45 (D.D.C. 1995); FECv. Navionat Crgentzation for
Fromen, 712 E.5upp, 428 (D.D.G. 1989y FEC v, Christior Aciion Narwork, 854 F.Bapp. P46 fW’_,éNm
1995), affd per curian, 92 F.3d 1178 (3™ Cir. 1996). Bar see Cregon ox re, Crumpton v, Keisting, 982
P2d 3 (OrApp. 1999)(Sndizg a communication 1o b cxpress advovacy under Furgateh test).

1o Elverions Bonrd of isconsin v. WML, 597 MW 2d T2 (Wis. 1999), cerr. demied, 120 3.Ch 408 (1999),
the Wisconzin Supreme Coutt supgested thar the stare could adapt 4 definition of express adyocary that
tncompasted mere then the specifie et of magic words in Buckley foamete 52, but § must sl be "limied
o commupicitions that inelude explicit words of advocaey ef eiection or defmst of 3 candidate ™

s .

E.g., West Virginions for Life, Inc, v, Smith, 360 F Supp, 1036 (S.D.W. Vs, 1996); Kansans for Life, Ine. v,
Garede, 38 F.Supp. 528 (D.Kan. 1995); of. Orego, ey J , ne. v,
1995} Caprpi ?*HEFJ:'?ng(Emi], ) &f Oregon ex rel. Crumpran v, Kc;m.rﬁ”gq $82 P.2d 3 (Or_App.

SEFP-BE-ZRES 11:em



A3 2B/ 288  17:06 2aT2EYEYYE ETHICS COMMISSION P&GE 33736

Bs8/19/ 2006 1‘5:43 2B72876TVS ETHICS COMMISSION PAGE B7/18

SER-BI-28E3 11118 P.ags1l

arena the Supreme Court and the First Circull have alrerdy spoken, am}d the Covmission .
has to apply the concept of express advoracy comsistent with the holdings of those cases.

Analysis of the Pending Complains:

With the amalysis of these federal precedents in mind, the Commission maust
evaluate the specific dirsct mail comumunications, wiich are the subject of the complaints
now pepding before you, in order to ascertain whether they constitute “express
advocacy.” 1 [ have attached coples of these communications, numbered accordingly for
ease of refersnce.

41 Maine Democratic Party complaint re: direct mail piece by MSEA PAC
on health eare issuss, reluting to Benate eapdidates Lynn Bromley nud Beth
Edmonds

The direct mail pieces disaibuted by the Maine State Emplayees Association
PAC (attached her=to as Exhibits #1A and 1B) clearly idestify two individuals — Lyan
Bromicy end Beth Edmonds, respectively ~ who were et the time of distribution
candidates for seats in the State Senate. Metther piece, however, aetually mentions that
they am? candidates for elective office. Indeed, there is no mention of & Senate mor oran
election anywhere ju the text of the mailing. The communjcation focuses on one person,
but it does so in the context of addressing an ivsite - health care,

The magic words of express advogacy listed in the first part of fhe rule and in
Buekley do not appear anywhere in the text of these mailings. Moreover, the candidates”
narnes do got appear in 2 comsxt such as “Bromley 2000 that would seem to fit the
second, part of the Chapter 1 definition. The comsmunications make a mimbet of positve
statements about what Lynn Brongley or Beth Edmonds is doing or will de (=.g., sbe"is
leading the fight to make healthcare affordable,” “will work to protect and sttengthen the
Patient’s Bill of Rights,” and “will fight to increase aceess to affordable health ‘
insurance™), but it it not obvious frozn the text of the message that she will do so only if
elected tv offiee. The only aciion which the reader is urged to take is to “eall Lynn
Bromley {er Beth Edmonds)” and “tell her to keep fighting to make healtheara sffordable

* Cozrrast the situstion i Wistonzin, where e stare Suproma Court was bound enly by U.S. Supmeme
Court precedent and not by axy faderal citenit eourt decisions. 1n regponse o a spate of complaints about
spexific political sommuaications, the Sete Elections Board mimpreted express advocacy more broadiy
than e bright-lioe test of Backley, to melide congideration of the costext of the commmunication. While
1ne Wiseousin Supreme Court held oot e possibility thet 2 broader definivion, = In Furgorch, might pass
constitutiona) muster, the conrt revirsed the Board's decigions on the grounds thee they eonstituted
rerronctive rilenaking, In effect, five Boerd had broadened the sebpe of it wn defindtion without prior

']‘“‘5“999; to siny of the regulated partics. Blections Board of Pisconsin v, WME, 597 N.W 24 721 121 (Wis.

" Other pending eomplaints Dot listed aere aiso involve whedier cergain expenditures for communications
quakify as indeperdent expenditires that must be rapotted, byt the tesalution of those corsplaits fims om
other facteal and legal issues, not on whether the message hstif connitutes express advocacy —- .. Pat
Dutilie compiaint re; Rep. Shigh letter, aod Maine Republican Party/Drwayne Bickford complaint e
Democraric Party mailing roneceming eapdidare Bon Gean,

SEP-RS-DORS  11:68 7
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for Maine families,” Thus, ther is Do unambiguows statement exhorting the reader ©
vate for Bromley or Edmonds.

" #2 Ruth McCleary Watson comnplaint re: direct mail piece by Scnate 21
PAC om edneation issues, relating to Senate candidate Lynn Bromley

The trochure distributed by the Semate 21 PAC is very similar to the MSEA
mailing discussed in item #1, sxcept that it foruses on education as opposed to
healthears. Once again, & full page photograph (the same one, in fact) clearly identifies
Lynn Bromley, but it does ot sate that she is 4 candidate for anything, The text indicates
that she “will worl to make mure the State mests its commitment” 10 fund school
construction, but it does not suggest, for example, that she could do 50 only if ¢lected to
the Semate. The call to action to the reader says “call Ly Bromley at 799-1292. Tell
her to keep on Sghting for our kids,” poce again aveiding any direet reference to an
election, to voting or even to her tandidacy, No magic werds are included, and there is
no pointed exhortation to vote for Lyan Bromley. :

Positive gtatements about individual candidares in relation to specific issves, such
as those 9 ducation and hezhh caxe printed in these medlings, may well induce the
reader 1o support the jdentified candidares if they share the views that are capressed on
those particular issues. As the federal courts have noted, however, the fact that such
communications may clearly favor one cgmididate, and may affect the result of the
election, is not the wst. Ses, &g, FEC v Cheistion Aciion Network, 854 F Supp, 946
(W D.Va. 1995), affd per curiam, 92 ¥.24 1178 (4™ Cir. 1996)(admiredly negative
adwvertisements with messages openly hostile to proposale of Clinton and Gone held not

express advocacy becauze “devoid of any language that directly exhorted the public 1o
vote™).

#3 Beth Edmonds copplaint re: dircet mail preces by Maine Unlimited PAC
on: a) 3otial secnrity taxes and b) death fax, s 13% and meome thxes '

) The direct mail picoes distributed by the Maine Unlimited PAC use 2 somewhat
different gpproach. Hem #3A focuses on the issug of Social Seourity benefits and
comtains several statetnests alleging that Deth BEdmonds” “supporters,” “backers” and
“al}ieg,” have “urned thelr back un Maine’s senior citizens™ by voting 10 tax Social
Security benefits. Once again, howevet, the message does not mention an election, or
Beth Edmonds’ cendidacy for the State Senate; it does not mame her opponent or state
that the reader should vote against Edmonds. It exhorts the reader to “Tell Beth Edmonds
and her friemds o keep their hands off Social Security and stop taxing Maine seniors
regarless of what their lobbyist fiends want.”

} ltem #3B also makes a qumber of statements about Beth Edmoends” “supporters,”
backers” and “political cromies” and various taxes that they allegedly voted to raise. Itis

somewhat more pointed in stating that Edmonds herss1f alao supports “a mete desth tax,

incremsed gas taxes and income taxes,” Tt refers 4o her as a “politician,” raising the

SRE-0S-2083  11:89
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infer=nce that she is a candidate, but it does not merion an election, an opponent, or
candidacy for any pasticular office. The reader is not urged to vate a.gamst Edmonds or
to support her unnamed ppponent; the concluding message is simply “vedl her to stop
supporting increased taxes on families.”

44 Jap Catlett/House Democratic Campaign Commitiec complaint re:
Stavros Mendros direct mail piece addressing voting record of House randidate
Lilliag ’Brien ‘

The postcard mailing in item #4 forusas on the jzsue of education and property
taxes, It mentions five ipdividual House members coitprising Lewiston’s “Legislative
Delegation,” indicares that they are “candidares™ and lists how they voted on 2 bill to
“fully fimd” education. The chact indicates that four of these legislators voted “No™
while only one voted “¥es.™ That randidate, Rep, Stavros Mendros, is then singled qut
with the statement: 1t is ironic that the only Representative from Lewiston to support full
state funding of Education was the Republican, Mendros,” The posteard soncludes by
stating: “If you Truly care abowt Education and Property Taxes, Please Vote
aceordingly.” ' :

Because the message sinples out Rep, Mendros as the only House member froxn
Lewiston who voted for “fully funding education,” and then urges the reader to “vote
accordingly,” it arguably constitutes express advocacy of Rep. Mendros as 8 candidate
Tor re-edection fo the House. It is far more difficult 1o construe it 25 expressly advocating
2 vote against Rep. Lilllan " Brien, however, which is what the complaint before you
agserts. Even though she is listed as one of the four Hoose members voting "no” on the
education funding bill, she is obvicusly not running sgainst Rep, Mendros. The message
compeares Mendros favorably to his Demoeratic colleagues from Lewiston; not 1o his
politicat opponent in the race for re-election. -

#5 Sandra Choate complaint re: postcard discassing Rep. Elizabeth Watson

. In contrast to the communications discussed above, 1his postcard mailing includes

one of the specific phrases listed in the definition of express advocacy: "On Navember 7, _

vote for Elizabeth Watson and join the fight for Maina’s seniors” (eniphasis added). The
candidate is clearly identified, as is the office for which she is sesking re-election, and
voting for the candidate is the only action which the reader is urped to undertake,

Trigpering of Matching Funds:

1f a comimpication by an individual or PAC exprassly advocates the slection or
defeat of a clearly identified candidats, then it must be reported as an independent
expenditure, pursuant to 21-A M.R.S.A. §1019, assuting it was not made i caoperation
or copcert with the candidate. Once reported, that independent expenditure has o be
factored imo the calewation of matching funds if 2 Clean Blection candidate is in the
race, purguant to the formula in the Commission’s rles, 94-270 CMR Chapter 3
§G(3)(B). Entities making expendituras on gdvertisetnents or direct mailings have o

SEFQ3-2003 ii:p0
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make their own determinations 2 o whether those commumications contain sxpress
advegacy and, thersfores, must be reporied. The texr of such polttical communications are
pet included i the reports flled with the Commission, and the Commission has no
administrative procedure for reviewing them untess and until a complaing iz raited,

- Thus, when the MSEA PAC chose to report what it spent on the direct mail pieces
attpched herato a8 fteos #14 and 1B s an independent expendinme on behalf of Senate
comdidates Edmonds and Bromley, i wiggered the relense of matching fands to those
candidates’ opponents. Linder the circumstances, it is not ¢lear that the staff had any
option but o release the matching funds based on the: filing of the rapost, In contrast, the
Senate 21 PAL and Mane Unlimited did not report what they spent on the printing and
disttibution of items #2, 3A wnd 3B, presumably becauee they did not consider them
express advocacy; aceordingly, marching funds wrre not triggered.

The Commission"s ruling on these complaints after the fact may provide
sufficient gujdance to assist PACs and others in the firture 25 to what should, and should
not be reported as ap independent sxpenditure. Given the difficulties of ackisving total
clarity in this aves, however, the Commission also may want 1o consider including
recommindationy regarding the weatment of independem expenditires and their

flitimhip 1o matching funds in its study report to the Legislature on the Clean Flaction
£

Conelusion:

1 hope this mammndum is heipful as you consider the complaints pepding before
the Comunission, If you have questions or desire clarification of any of the above before
the meeting next week, please let me knowr,

10
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| | RE: Agenda Item #2
September 22, 2006

SUPPLEMENT AL MEMORANDUM

TO: Jonathan Wayne, Director, Commission on Governmental Ethics and Election
Practices '

FR: Blair Bobier, Policy Ditector, LaMarche for Governot

THIGE
T EENMEH TAL |3
PREE?[EES-J\UGUSW ML

oN

RE: Republican Governors Association Advertising for Chandler Woodcock
: SIH
oM oo

DT: Sepiember 19, 2006
Purpose

This supplemental memorandum is being submitted to bring several recently published
items to the Commission’s attention. All of these items were published after the
LaMarche campaign’s initial memorandum was filed with the Commission.

The First RGA Ad

The Portland Press Hetald regularly analyzes campaign ads i a feature known as *Ad
Watch.” On September 16, 2006, the Press Herald analyzed the {irst RGA ad under the
headline of “Woodeock details himself, priorities.” The “namc™ of the ad given to it by
the Press Herald is “Republican Governors Association, i support of Chandlar
Wopdcock, one of five candidates in the governor’s race.” (Emphasis added).

A caption under a sti}] shot of the ad reads: “A Republican Governors Association ad for
Chandler Woodcock says the capdidate has made tax cuts a focal poiot of kis campaign,™
(Emphasis added).

As i3 clear from the headline for the article and the caption under the still shot, the
Portland Press Herald cleatly believes this ad is in support gf and for Chandler
Waadcock. There is absolutely no mention in the analysis er description of this ad as
being an “issues” ad or anything other than an ad for the purposes of promoting the
candidacy of Chandler Weodcock.

Thllﬂ analysis by an indecndmt and neutral voice and experienced observer of the
political process is additional and conclusive proof that the ad in question has “bo other

reasonable meaning than to iwge the election™ of the very clearly identified Chaundler
‘Woodcock.

The Second RGA Ad

The P_resa Herald analyzed the second RGA ad today, September 19, 2006, under the
headline “Woodcock ad corrects deficit error in original.” The “name” given to the ad is

jdentical to that of the first: “Republican Governors Association, in support of Chandler
Woodcack, one ol Gve candidates in the govenor’s race.” (Emphasis added).
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Once again, the name of the ad and the headline of the article demonstrate that the Press
Heraid and its staff clearly believe this ad is one supporting the candidacy of Chandler
Woodcock, Once again, there is no mention of this being an “issues” ad. The analysis
does note that while the ad “does not mention Democratic Gov. John Baldacei by name,
it clearly is designed to paint an unflattering picture of his petformance as governor.”
This is not only further proof that the ad is being run to urge the election and defeat of
particular candidates, bul that ibe purpose of an ad ean be gleaned from both its message
and its context.

On September 18, 2006, the staff of the Bangor Daily News, in an opinion piece entitled
“The Advocacy Express” had this to say about the second RGA ad:

“The simple part of a complaint by Green gubernatorial candidate Pat LaMarche is
whether a television ad campaign by the Republican Governors Assoviation is advocating
that voters elect GOP candidate Chandler Woodeock. Of course it is -— especially where
the campaign, afier offering its ideas about the dismal condition of Maine under Gov.
John Baldacei, extols the wonders of candidate Woodcock and, then flashes on the screen:
‘Chandler Woodcock Governor.””

Conelusion

Are these two RGA. ads advocating the election of Chandler Woodeock? To paraphrase
the Bangor Daily News.—of course they are. The staff of the Lewiston Sun Jouwmal, the
Baogor Daily News, the Kennebec Joutnal and the Portland Press Herald have each
written about these ads and each have treated therm as advocating for the election of
Chandler Woodcock.

While the Commission, of course, does not have to accept the apparently unanimous
view of the state’s political reporters and editorial writers, it iz equally obvious that this is
compelling and persuasive evidence that the ads “have no other reasonable meaning than
to urge the election™ of Chandler Woodsock,
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NANE: ican  Gover

nors Asseciation, in support of 4

' Chandlermdcock,m of five
candidates m ﬂ:ua governor's
race.

AD TITLE: “New Solutions™

- DESCRIPTION: This 30-gec-
“ond. ad produced by Meswlifh:
Message  Media combines
“biographical information about
Wondeock with & sumimary of
his ‘priorities. It opens with a
shot of two hicyeliste riding
g&at s church, - followed by
‘footage of & man in a schaal
hallwzy, Waodeock in his Army
uniform during the Vietnam
War, a teacher i & classroorma
and video clips of Wmdmck on
the 'campaign trail.

A8 an annguncer reads the
SeYipt,. written . messages re-
inforce key words and terms

- from the scriph. The ad closes
with a writlen messsge that

. says Woadeoel would
Moy Snluuma to g
Maipe's THrection” The bele—
phone pumiber of the Senate
Mnority Office in the Legis-
lature hes om the screen,
together with o digelaimer that
Ehe ad was
Biaine po arton commit-
tee m Washington, D.C.

. SCRIPT: "New aolutions to
" change Maine's direetion take
experience —  volunteering

. for silitary service; 'a public-

sehiool teacher for 25 years;

‘ Seein.ﬁg saluuonﬁ A% a ctate

hlmself prmhtles

for by the RGA- -
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. AD WATCH

' Woodcoc.k deta,ﬂs

senator. Chandler Woodcoek's
waperience Means oew solu-
tioms for Maine’s fabare - a
plan to lower taxes; to cap out-
ofcontrol state-government
spending; a promise to croabe

'a more affordable health-care

pm%mm Tell Ehandler Wouod-
siqxpm‘tnewmluhm
tuchanguM&hm’m direcﬁm
ACCURACY:  The af i5 ac-
curate In it5° deseription of
Woudeock’s backgroumd as a
Vietnam, War veteran, reﬂred
high-school -teacher wd in-

'cmnlmnt state’ sepator. It aleo

ie aceurate i claiming that
Wonrdcork has made tex cuts,
ing controls mnd afford.

: &;b@lﬂg c¢are focal peinta of

However; t];ue ad.‘ ovorstates

.Wondenck’s platformy when it

ays he has unvelled “a plan®
to eut tamer and cap povern-

ment
mlse” 10 create an of
fable health-care system.

. Woodencl elearhr supporte all

of those Tiings, but be has not

—h-t—.-\__‘,

Baldaced, Although he 5
ding * and  mede-

A Rapubllcan Gmrnors Associatlﬂn ad for Chandl@r

R

woodoock says the candidate has mada tax cut‘s & foca

point of hiz campaign

rolled out a comprehensive
plan o cut tnxes or & compre-
henstve plan to rein in govern-
menit apending,

‘What he has propesed is cut-
ting the fop income-Lax rate of
85 percent in. a sevies of steps

“over an unspemﬁed peziod of

time. Hiz “plan” to out gov-
emmeni: spendmg eunsists
“Paypayer B!ﬂ & R:gh%s !:the

spending-cap refarendum tl'.bat

will be on the stamewide bailot
sor that

Niw. 7. Woodmckdldnotspm-
referendmm.
. Affordable health care is a

plank in Wooicock's platiorm

and he bas been critical of the

Heaith, . ore-

by Democratic Gov: Johhg

is committed {0

care more affordable, be has
not ised to da so;

E CTIVENESS: The ad

iz effective because it provides

hiogmphml information about |

B2 Portand Prass Herald/ Saturday, September 16 2006

health .

Woodaodk, %o élaarry is ot

as welldnown to volers as'

Baldacsi, an incumbent gov-
formerly served

" ernor who
. on the Banger City Comneil,

i the Legtslature and it Con-

‘gress. Tt also provides brief,
“catchy,
summnaries  of

easy-to-unflerstand
Woodcoek's

prioritles as a candidate. And

. itmmmssftﬂly plays an the be-

lief, an suggested by opindon -

lis, that many Mamers are

issatisfled with Baldaceis
jeb performenace,
At the zame time, the ad'a
emphasis on Woodsoelk's “ex-
erience” may be problematie
ise 1o candidate in the

governor's race hae more .

politieal experience than Bal- |
dacci, If the ad is designed to -
geil Woodeoek becauge of his

. experience, voters who valye

axperienes may weil conciude
that Baldsce is a more attrac-

tive eandidate because hé has

more of it.
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woodcock ad corrects deficit error in original

. y o ‘ Exmat thiz paee
Harilad Yoess Bersht Smne Suion et Reader Commments (balaw)

Tuesday, Septembar 19, 2006

NAME: Republican Governors Assaciation, in support of Chandler Woodcock, one of five
gubematorial candidates.

AD TITLE: "Tax Crunch™

DESCRIPTION: This 30-second ad features an off-screen announcer talking about what he
describes as Maine's high tax burden, budget problems and lagging ecanormy. As he speaks,
written messages reinforcing the key points of the script are superimposed on an image of the
State House dome, accompanied by citations for the various claims that are made in the ad,

The ad closes with video clips of Republican candidate Chandler Woodcock on the campaign trail,
accompanled by graphics that reiterate the announcer's description of Woodcock's priorities,
Although the ad does not menticn Democratic Gov. John Baldaccl by name, i clearly is designed
te paint an unflattering picture of his performance as govemor.

SCRIPT: "The natlon's klghest tax burden for 10 consecutive years. The eighth-highest gas tax,. A
%425 mlllion structural budget gap. The Federal Reserve Bank of Boston says Maine was one of
only twa states In the country to experience an economic decline in 2005, Maine needs new
solutlons. Chandier Woodcock's plan: cut unfair income taxes, reduce Maine's property-tax
burden, cap government spending, Tell Chandler Woodcock you support new solutions to change
Malne's directlon.”

ACCURALY: This ad Is a remake of an earller version that conteined a major factual error. The
vriginal version, which aired briefly before one television station yanked it and a second station
threatenead to do 5o, said Maine has a $733 million budget gap. That Is not true. The current two-
year state budget, which runs through June 30, 2007, |5 balanced.

The revised ad says, instead, that Maine has "a $425 millioh structurat budget gap.” That is a
prajection for the next budget cycle. In fact, the estimate cited in the ad is conservative. A June
estimake by the Legislature’s Office of Fiscal and Program Review pegs the projected shortfall far
the two-year buclget cyele starting July 1, 2007, at about $500 mHton,

As the ad clalms, the Tax Foundation reports that Maine has had the natton’s highest combined
atate-and-local tax purden since 1997, Cther ratings theat focus exclusively on state taxes, rathar
than combined state and local taxes, rank Maire's tax burden somewhat lower, and improving.

The Tax Foundation listed only seven states with higher gas taxes than Maine as of Dec. 31, 2005,
but the Amerlcan Petroleum Institute ranked Malne 15th as of July 2006.

A report on New England’s economic performance in 2005, released this year by the Federal

Reserve Bank of Boston, said, as the ad claims, that Maine and Louisiana were the only states in
the country to experience economic declines in 2005,

The ad correctly points out that Waoodcack wants to cut Income and preperty taxes and cap
government apending, although the description of Maine's income tax as "unfair is subjective.
Maine already has a law on the books that caps government apanding, but critics charge that the
existing caps are weak. Woodcock and independent candidate Phillip Morrls NaPier support a
spending-cap referendum - the Taxpayer Blll of Rights - that will be on the ballot Nov, 7. Baldacci,
Green Independant Patricia LaMarche and independent Barbara Merrill oppose it.

EFFECTIVENESS: The ad's gleomy picture of Maine's economy, and of state government's taxation
and spending practices, may persuade some undecided voters to back Woadcock because the ,
economy and taxes always are |mportant election issues in a gavernor's race. But the Inaccurate
deficit claim In the original version of the ad prompted the Maine Democratic Party torun a

hitp:/fpressherald.mainetoday .com/news/state/06091 Dadwateh 1 htmd 0/19/2006
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rebuttal ad of its own, 50 some voters may be wary of all of the Republican Governors
Assaciation's flscal clalms, even though the error in the first version of the ad has been corrected.

the accuracy and effective~ ness of telavislon ads for political campaigns. This Ad Watch was
written by Staff Writer Paul Carrier. >

hitp://pressherald mainetoday.com/news/state/0609 1 9adwatch 1 bl §/19/2006
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The Advocacy Express

Monday, September 18, 2006 - Bangor Daily News

The simple part of a complaint by Green gubernatorial candidate Pat LaMarche is
whether a television ad campaign by the Republican Governors Association is advocating
that voters elect GOP candidate Chaodler Woodcock. OF course it is — especially where the
campaign, after offering its ideas about the dismal condition of Maine under Gov. John
Baldacci, extols the wonders of candidate Woodcock and then flashes on the screem
"Chandler Woodcock Govermor.”

Ms. LaMarche has complained about this to the Maine Comumission on Governmental Lthics
and Flection Practices, which is expected to meet Sept. 22 when it will consider the issue.
State statute and comumission rules are clear about what constitutes express advocacy, thereby
requiring the group that aired the ad campaign to file an independent expenditure report,
which would in tun trigger matching funds for other Clean Election candidates and raise the
spending bar for (Gov. Baldacci, who is running on private funds.

Advocating expressly for a candidate, the rules say, means using words such as "Jones for
House of Representatives” or "Jean Smuth w 2002." Is "Chandler Woodcock Governor” an
equivalent in the comtext of the pro-Woodcoek ad? Sure. It is a clear plea for voters to act by
supporting his candidacy.

The second question rajsed by the LaMarche complaint is whether state Sen. Woodcock or
his campaign o any way cooperated, consutted or worled in concert with the RGA in the
production of this ad, which would be a serious violation. Both the candidate and the RGA
say there was no connection between the two, and there is no evidence 1o the contrary.

A separate isgue, not beforc the commission, concerns the ad campaign’s accuracy. One ad
larnents, for mstance, Meine’s $733 million struchural budget gap. This is insulting to Maine
voters for a couple of reasons. The ad assumes Mainers don’t know that a budget gap — in
this case, one a couple of years old — is a projection of a fitrure shortfall, a measure made by
analysts to tell lawmakers how much money they must ttim from a hypothetical budget based
on a wide range of spending asswnptions.

Budget gaps are common but they do not persist bacause they are not allowed to. The RGA
believes, apparently, that.Ma:inc voters are too numb to figure out the Legislature and the
governor balance (sometimes well, sometimes through pure hokum) the budget in each
bienoium and, often, within a biennium.

One further complication: Each of the three well-funded challengers in this race are rummin
- 1] g
almost solely against Gov. Baldacci, who was the unmentioned target of the RGA ad.

If the cemmis‘:sion agrees that the ad campaign amounted to express advocacy; it would
altempt to mitigare the whack at the governor by awarding two of the SUVEINOT's opponemnts
SVen more money to run against him.

Assuming the RG:_A ads were effective, this amounts to a nét penalty to the incumbent for no
good reason, and it does 50 on the taxpayer’s dime. This flaw in the Clean Election system
was pointed out when the act was drafted and has yet to be adequately addressed.

hup://wrwnv. bangomews.com/news/t/default aspx fa=140628 &template=ptin-article, him 9/19/2006
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STATE OF MAINE
COMMISSION OW GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOUSE STATION
ADGUSTA, MATNE
04333-0135

To:  Commission Members
From: Staff and Counsel
Date: September 21, 2006

Re:  Past Decisions on Express Advocacy

At the November 2000 and January 2001 meetings, the Ethics Commission was called
upon to apply the Commission’s 1998 rule defining express advocacy. Ihave attached in
order somg of the communications considered by the Commission:

FOUND TO BE EXPRESS ADVOCACY:

Maine GOP Victory 2000 flyer

NOT FOUND TO BE EXPRESS ADVOCACY:

Stavros Mendros postcard

Mailer about Kevin Glynn on senior citizen issues®

Lynn Bromley “Fighting for Education” flyer

Maine Unlimited brochure on social security and death taxes in Beth Edmonds
Tace

*The Commnission voted 3-2 in favor of taking no action on this communication, however
one Commission member in the majority stated that she did not feel comfortable as to
what ¢xpress advocacy was in this case.

OFYICE LOCATED AT: 242 $TATE STREET, AUCUSTA, MAINE
WEBSITE: WWW.MAINE.GOV/ETHICS

PHONE: (207} 287.4179 FAX: (207) 287.6775
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Don’t let the Maine o
Democrats get away with it.
Send them a message - vote

Republican on November 7t

I EILG .

Taxing Social Securlty -
poot policy, oot politics
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Mane Democrals did ihe unlhinkable. They
voled io fax your Social Security. Mol oace,
bul on [owr separale voles they yied lo sgize
money thai dglitiully belongs to our senior
cilizens — money lhey heed to pay for their
prescription snedicine —and money they need
la pay for everyday living expenses.

In [act, & very disiuibing paitem has developed
with the woiing of the Maine Democrais. They
raise laxes on one group of Maine ciizens 1o
benelil anolher group.

FAGAB-ovarine, H,

-~

Maine Democrats who voted
to tax your Social Securily:

House of Representalives

Christina L. Baker  honica hMcGlochin
Linda Rogers eKee  Daniel B. Williams
Gerald W. Bouifard Jane Sax
“Joseph E. Brooks  Chrslepher T kuse
Thomas Bull - Joseph G. Peny

Wendy Pizh Hizateth Walson

Patrick Golwell Jughith A, Powers

Roberl Duplessie Laurz J. Sanbom
Bonnte Green Wiltiam . Savage
Paircia Jacobs  James G. Shoglund

Charles C. LaVerdiere Stephen 5. Stanley
tangcy B. Sutlivan Paul Volenik
Edward Qugay

Rk o K 337, Mpinc Hawse ol Repesenlalves Liay 20, 1000

Sapnals

Wiliam B. 3'Gara
Carot A Kanlos

Sesan Longley
Richard P Rullin

Sharon Anglin Treal ifarge Kilkelly
John Multing Nerda Douglas
Lipyd Laloilair Maey Calhcart

Rl I 150 LA e Blag 80 e
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Dear Friend of Education,

Last Year, the Lewiston School Committee and the Lewiston Clty Councit unanimously requested arly one
thing of our Legisiative Delegation,

T8
-

We asked them 1o, Please fully fund Edueation, Foll (55%) state funding of education would heve meant

approximately £1,000,000 to the city of Lewiston and the opportunity to substanially reduce property taxes.
Below is n ¢hart on how each of our House Members voted on fully funding education, (H-1143, Roll Call £54)

Rep. William Cote NO
Rep, Gerry Bouffard ND
Rep. Richerd Mulhot | O
Rep. Lillian O Brian NG
Rep. Stsveos Memdes | YES

It is ironic that the only Representative from Lewislon
to support full state funding of Education was the
Republican, Mendros. .

All the Candidates rurning claim to' support education, bul ouly one keeps his word.

1T you Truly care about Education ned Property Taxes, Please Yote eeordingly.

Sincersly,

A AL ok

& loyte Bilodeau
Lewiston Councif President

k!
Simcercly, .
aw\ﬁ-&-ﬂrl
Yvelte Silva
Ward T Scheol Committze

Paid for and euihprized ine the CRESR, 115 Wogan R, Lawiaten, be 0330 Michae | Donmras Tree s,

53k

A
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ldis-grace \dis- grios\ n

1: loss of grace, favor, or
honor vr 2: 1o bring reproach
or shame to

3: State Representative
Kevin Glynn’s voting:
record on Senior’s issues.

WHEN SOUTH PORTLAND'S SENIORS NEEDED HIM, STATE
REFPRESENTATIVE KEVIN GLYNN TURNED HIS BACK ON THEM.

KEVIN GLYNN’S RECORD ON SENIORS:

Voted azainst lowering the costs of prescription Arugs uim wscamam
Voted agaigst providing Iower energy rates to low-income Mainers . wa s wes

Vorted against 2 310 million expansion of the Low Cost Drug Program
fDl‘ the Eldel‘l}' D) 2375 1 i

Votad against funding to reduce waiting lists for horme-based care.w me mam sin

Voted against Muaine’s Patient’s Bill of Rights and supported allowing HMO
bureaucrais 10 make medical decisions instead of you and your dOCior wam s anmn,

VYoted against establishing the Maine Council on Aging rwuiazamm

Even voted against providing additional money for Meals on Wheels wum oo

OUR SENIOR CITIZENS DESERVE BETI‘iER
Don’t settle for this disgrace.

1 VOTE Tuesday, November 7%
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Q: Who makes medical A: Insurance Companies
decisions for you? & HMO Bureaucrats!

That’s what State Representative Kevin Glynn wants.

Kevin Glynn led the fight against Maine’s historic Patient’s

Bill of Rights which gives YOU the right to make medical ~
decisions and sue your insurance company if they make &
decision that harms or kills vou wew -

Kevin Glynn votzd against requiring insurance companies to
cover the costs of prescription contraceptives . .-

Kevin Glynn even voted against a program designad to identify
and collect information on birth defects ..., c..

Kavin Glynn voted against allowing a woman 1¢ visit an
obstetrician, gynecologist or midwife without a referral

IR EON FULLINTON

But there’s one decision Kevin Glynn can't make for you...

VOTE Tuesday, November 7t

THIS decision is YOURS!
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“Trick!

...Now give me
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more of your money!”

Waich out! Politician Beth
Edmonds is standing shoulder-to-
shoulder with the same group of
political insiders that has heen
tricking the citizens of Maine instead
of treating them in Augusta.

That's right. Insiead of lcrdking out for your
hard-carned money, Beth Edmonds is turning ber
back on Maine taxpayers and standing with the same
Augusta politicians that have been ruising your taxes
ard wildly increasing state borrowing.

As Maine ran # $345 miilion
budget surplus, Beth Edmonds’
political cronies in Augusta voted

to raise Maine's gas tax and car registration
fees. Today, with gas prices spiraling higher, the
Edmondy Team gas tax is tuning into a eruel trick
against Maine drivers,

Beth Edmonds” key supporters
in the Lepislature voted to spend
much of the $345 million surplus
on wasteful spending projects including an

unworkable plan (o provide expensive and fragile
laptop cotnputers to Maine students instead of
providing more funds to repair school burtdings.

After squandering much of the
$345 million budpet surplus, Beth
Edrmonds® Democrat cronies voted
to have the state go out and borrow even more
money for her and ber friends in Augusta to spend. Her
Augusta insider pals supponted $33 million in
widitional borrowing, leaving Maine government in debt,

While spending all that
money, Beth Edmonds’ backers
promoted broadening the sales tax
by allowing every Maine locality to levy an
additional loca) sales tax. That's more tax we would

have (o pay when we go to buy clothing or rent
movie—and they even wanted 1o tax funerals and
haircuts,

While Maine taxpayers were being
hurt by Beth Edmonds’ cronies’

tax ricks, they decided (0 treat
themselves at our expense. They voted to raise
Legislators’ pay with our hard-earned tax dollars.

Beth Edmonds supports a state death tax,

avalatde for public Inspectan on the Inlemet at Mipdianus stote. me.usfogis/sossion o in persen at the State Housa in Augusia,

The infarmation in tnis special report on stale tax increases comes from the records of 1he Maire State Legislature which are
ME. (

Addilional infarmanon was obtained from candidate questionnarres available or viawng at www.vote-smart.com.
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Representative Janet Mills

District 89

P.O. Box 110

Farmin .@n.Me 94933 R
[n “.lj |_:" f

September 15, 2006

Jonathan Wayne, Director

Commission on Governmental Ethics cowv\l‘ TSI O it ChiolsL LT |
and Election Practices o Mﬂ_‘i‘b____‘—‘-&——'-——'—w-—

135 State House Station
Auvgusta, Me. 04333

Re:  Johm Frary’s letter, Consumer Protection Forum in Farmington
Dear Mr. Wayne and Commission Members:

I submit the following comments regarding the letter sent to you last month by John
Frary Franklin County Republican Chair, concemmg the Consumer Protection Forum I
held in Farmington on August 16, 2006, at a senior citizens facility:

1. I issued my own news releases and flyers advertising the Consumer
Protection Forum. [ was unaware of the mailing by the Maine Democratic Party
regarding the forum until I read about it in the Lewiston Daily Sun just before the forum
took place. T did not see the mailing until [ received it in my post office box a day or so
after the forum. T had no prior knowledge of the mailing and no participation in it.

2. The forum featured Attorney General Steve Rowe and included a
discussion with Franklin County Sheriff Dennis Pike (an Independent), the Wilton Police
Chief and a Farmington Police Depaﬂmcnt detective (both non-elected and nonpamsan)
The forum was educational in nature and dealt with identity theft, “phishing,”
“skimming,” and a variety of measures to prevent fraud. It focused particularly on
measures to protect senior citizens. The forum was open to the public and was well
received.

3. The forum lasted over an hour, it was videotaped and broadcast on local
public access television, and there was no discussion of politics or political campaigns
during the forumn. Mr. Frary did not attend the forum to enlighten himself as to its value.
The videotape, however, is available to confirm the content of the forum.

4. For fifteen years I served as the elected Distriet Attorney for Franklin,
Androscoggin and Oxford Counties and for four years I served as an Assistant Aftorney
General in the Criminal Division of ‘the Attomey General’s Office. This hackground,
quite aside from my legislative serviee, makes me particularly qualified to conduct a
forum on the subject of consumer fraud.
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I hope these comments assist the Commission in its review of Mr. Frary’s concerns. As ]
understand Mr, Frary’s letter, his complaint is with the Maine Demeocratic Party, not with
me, so [ do ot plan to attend the Commission meeting, I would be happy to provide any
additional information on request.

Thank you for your considetation of this matter.
Yours very truly,
M,.?W
" Janet T. Mills

State Representative
District 89

JTM:ms
cc. Me.Democratic Party





