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Minutes of the July 19, 2006 Meeting of the
Commission on Governmental Ethics and Election Practices
Held in the Commission’s Meeting Room, -

PUC Building, 242 State Street, Augusta, Maine -

Present: Chair Jean Ginn Marvin; Hon. A. Mavoumeen Thompson; Hon. Andrew Ketterer.

Staff: Executive Director Jonathan Wayne; Phyllis Gardiner, Counsel.

At 9:12 A M., Chair Ginn Marvin convened the meeting. Ms. Ginn Marvin said that the
Commission would return to Item 1 on the agenda after taking up Items 2 through 5 out of order.

The Commission considered the following items:

Agenda Item #2 — Reqguest for Investigation re: Constitnent Newsletters/Sen. Philip L.
Bartlett

Mr. Wayne said that Kate Brogan would speak on behalf of Sen. Philip Bartlett’s campaign. Mr.
Wayne said that Mr. Hoffses, who originally filed the request for an investigation, would not be
present. Mr, Wayne said that Mr. Hoffses considered Sen. Bartlett’s newsletter to be campaign-
related and includes the Intermet address of a partisan website, mainesenate.org. Mr. Wayne said
that the legislative caucuses all have websites that promote their members. Mr. Wayne said that
m three of the four caucus websites he reviewed, there is no campaign-related material included.
Mr. Wayne said that the websites include information on the partics and pages devoted to each
member. Mr. Wayne said that Mr, Hoffses also complained about a lack of paid-for disclaimer
on the newsletters. Mr. Wayne said that the staff opinion was that this disclaimer was not
required on a constituent newsletter, only on campaign materiais. Mr. Wayne said that Sen.
Bartlett’s newslefters do not expressly advocate for his election. Mr. Wayne said that Mr.
Hoffses believed that a survey included in the newsletters was being used for campaign
purposes. Mr, Wayne said that Sen. Bartlett’s response was that the survey was used to

determine policy priorities and was not campaign-related. Mr. Wayme said that the Commission
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has not previously been called on to determine whether constituent newsletters as & whole were

campaign-related until the previous mecting.

Ms. Ginn Marvin said that the use of the Internet and the popularity of Clean Election funding

were likely reasons for the increase in constituent newsletter complaints.

Kate Brogan said that she was at the meeting as legal counsel to the President of the Senate and
not any carpaign. Ms. Brogan said that the content of the newsletters was approved by the
President and Secretary bf the Senate, Ms. Brogan said that thejr checked newslctters for
campaign-related content and the matling was handled by the Senate. Ms. Brogan said that the
mailing was not campaign-reiated in any way. Ms. Brogan said that there were 185 other
constituent newsletters sitmilar to Sen. Bartlett’s, so any change made by the Commission would

be substantial.

Ms. Ginn Marvin asked if the Senate had any rules on the timing of constituent mailings. Ms.
Brogan said that the Sccretary of the Senate sets the timetable for mailings. Ms. Brogan said that
the intent is to get out the mailings as soon after the end of the session as possible, although the
session sometimes ends close to when the primary election is held. Ms. Brogan said that the

- staff drafts content and the legislators sclect which content they wish to be included in their

newsletters ot draft content on their own.

Ms. Ginn Marvin asked if there was a 21-day deadline mentioned. Mr. Wayne replied that it was
included in Paul Nixon’s complaiut against Rep: Lawrence Bliss. Ms. Gardiner said that the
letter from the President of the Scnate stated that mailings were sent out well in advance of the

general clection.

Ms. Brogan said there was no formal rule in the Senate for when mailings go out. Ms. Brogan

said that the Hounse may treat the mailings differently from the Senate,

Mr. Ketterer moved, and Ms. Thompson seconded, that the Commission adopt the staff

recommendation to take no further action. Mr, Ketterer said that the newsletter does not
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advocate for the election or defeat of a candidate, but the survey on public policy would only be
useful if the candidate was reelected. Mr. Ketterer said that the newsletter was not a campaign
piece in and of itself. Mr, Ketterer said that it was impossibie to be entirely fair, as incumbents

have the ability to hold press conferences and other powers not shared by challengers.

Ms. Thompson said that she agreed with Mr. Ketterer and the staff recommendation. Ms.
Thompson said that as public servants, legislators have a responsibility to communicate with

their constithents.

The Commission voted unanimously (3-0) to adopt the staff recommendation and take no further

actiomn.

Agenda Item #3 — Request for Investigation re: Constituent Newsletter/Rep. Lawrence

Bliss

Mr. Wayne satd that Mr. Nixon’s complaint was that Rep. Bliss’s newsletter contained a link to
the House Democrats website and was mailed within 21 days of the primary election. Mr.
Wayne said that the statute considers any communication sent within 21 days of an election that
mentions a candidate to be an independent expenditure. Mr. Wayne said that this may not apply
to Rep. Bliss, since he had no opponents in the primary election. Mr. Wayne said that the
_independent expenditure reporting raquirement can be rebutted and that My, Bliss already did so
by explaining in a letter that the newsletters were not campaign-related. Mr. Wayne said that the

staff recommended no invest] gation into the complaint by Mr. Nixon.

Rep. Bliss said that he was present as a member of the legislature and not as a candidate. Rep.
Bliss said that his communication with constituents ineluded monthly public forums and a
monthly e-mail on legisiative activities, Rep. Bliss said that the constituent newsletiers were
paid for by the state. Rep. Bliss said it was best to send the newsletters at the end of the session
so that constituents can be informed of what happened during the session. Rep. Bliss said that

the newsletters are approved by the Clerk’s office, and that his newsletter was the first in the
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House to be approved and mailed. Rep. Bliss said that he had no opponent in the pritnary

election,

Ms. Thompson moved, Mr. Ketterer seconded, and the Comrmission voted unanimously (3-0) to -

accept the staff recommendation and take no further action.

Agenda Ttem #4 — Request for Waiver of Late-Filing Penalty/George Thomson

Mr. Wayne said that George Thomson ran against Randall Greenwood in the primary election.
Mr. Wayne said that Mr. Thomson was privately financed, while Mr. Greenwood was publicly
financed. Mr. Wayne said that Mr. Thomson was required to file a 101% report within 48 hours
of exceeding $1,519 in cither contributions or expenditures. Mr. Wayne said that on May 22,
Mr. Thomson was asked by his printer whether he wished to do a second mailing. Mr. Wayne
said that Mr. Thomson said that he was not aware of his approval of the request being considered
an obligation. Mr. Wayne said that the 101% report should have been filed on May 24, but was
not filed until 8 days later. Mr. Wayne said that Mr. Greenwood was delayed in receiving
matching fimds becanse of the late reporting, Mr. Wayne said that the maximum possible
penalty was $12,000, which the staff considered to be too high in that case. Mr. Wayne said that
a penalty of $253.70 would be appropriate. Mr. Wayne said that Mr. Thomson was responsive
when notified that he was late in filing the report. He came into the office the day afier he
received a voice mail from the staff and wanted to remedy any problem that may have occurred.
Mr. Wayne said that, by June 1 when Mr. Thomson did file the report, Mr. Greenwood had only
spent $5 7.15 of the more 51,500 in public funds he had already received at that point, so he was
not disadvantaged by the delay in receiving matching funds. Mr. Wayne said that Mr. Thomson

was a first-time candidate and that he made a conceptual error.

Mr. Thomson said that he had plmﬁcd on producing two mailings with Specttum Printing. M.,
Thomson said that he did not have to pay for the mailings until the day befors they went out.
Mr. Thomson said that his treagurer informed him that the obligation was not incurred until he

mailed the check, but he later found out that that was not true. Mr. Thomson said that he wanted
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to honor the intent of the law, being that an obligation resuits from the intent to pay for goods or

Services.

Ms. Ginn Marvin asked if the second mailing went out. Mr. Thomson replicd that it was sent on
Time 5. Mr. Thomson said that he used a credit card to pay for the mailing on June 3. Mr.
Thomson said that he responded to a proof sent to him by the printer by saying in a phone call

that it looked good, and that was how he ordered the mailing.

Ms. Thompson asked what the Commission’s past practice had been in similar cases, Mr.
Wayne said that after 2004, the Commission took obligations more seriously due to a problem
with groups obligating expenditures without filing independent expenditure reports. Mr. Wayne
said that the Commission clatified in 2005 that the definition of expenditure includes obligations.
Mr. Wayne said that Mr. Thomson’s phone call where he approved the proof may not be
considered an order for the mailing. Mr. Wayne said that in the case of Rep. Dugay, the
opponent was disadvantaged and Rep. Dugay was assessed a sizeable penalty. Mr. Wayne said
that in most other cases, the penalties were between $100 and $200. Mr. Wayne said that $253

was a proper amount for an unintentional error made in good faith.

Ms. Thompson asked if the staff needed to betier explain to candidates that obligations count as
expenditures. Mr. Wayne said that it was clear on the form that obligations must be reported.
Mr. Wayne said that they could explain that in the Candidate’s Guide and in trainings, but it was
not always a top priotity in the past. Ms. Thc;rnpson recommended that the staff include
examples of past violations in the Candidate’s Guide.” Ms. Gardiner gaid that such examples

should illustrate factual situations rather than possible penalty amounts.

Mr. Ketterer satd that candidates must follow the rules, even if they are not explained by
Commission staff. Mr. Ketterer said that there was a tendency among the parties recruiting
candidates to leave out details on the reporting requirements. Mr. Ketterer said any lack of
explanation ig an error on the part of the party leadership rather than the Commission staff. Mr.
Ketterer said that an obligation being included as an expenditure was not intnitive to someone

who had not previously run as a candidate.
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Mr. Ketterer asked how the staff determined their recommended penalty. Mr. Wayne said that it
was half of the unreported amount on the 101% report.

i

Ms. Ginn Marvin said that some amount of leniency was approptiate in this case.

Ms. Thompson moved, Mr. Ketterer seconded, and the Commission voted unanimously (3-0) to

assess a penalty of $253.70 against George Thomson.

Asenda Item #5 — Request for Waiver of Late-Filing Penalty/Richard Wurfel

Mr. Wayne said that Mr. Wurfel was not a professional lobbyist and was a firefighter by trade.
Mr. Wayne said that Mr. Wurfel missed the deadline for several reports and has paid a $100
penalty. Mr, Wayne said that Mr. Wurfel wishes to request a waiver of the second penalty for

late reporting due to personal difficulties.

Mr. Wurfel said that he had spent 29 vears as a firefighter and union represcntative. Mr. Wurfel
said that he had assisted firefighters with healthcare issues and volunteered to lobby the
legislature on the subject. Mr. Wurfe] said that he did not appear at the February Commission
meeting due to family issues. Mr. Wurfel said that he was wotking 130 hours a week. Mr.
Wurfel said that he had asked Martha Demeritt for assistance every month with filing reports and
that he had difficulty with computers. Mr. Wurfel said that he was exhausted from working and
that Paul Gaspar from the Maine Association of Police had taken over most of his lobbying
respongibilities. Mr. Wurfel said that he thought April 15 was the last time he had to file a
report. '

Mr. Ketterer asked Mr. Wurfel if he was still a registered lobbyist. Mr. Wurfel replied that on
January 1, the Professional Firefighters Assoctation paid him for a year of lobbying., Mr. Wurfel
said that he coordinated the lobbying campaign but not did actually lobby the legislature himself.

Mr. Wurfel said that he would not contitiue in his lobbyist position in 2007,
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Ms. Thompson asked Mr. Wurfel what action he would like the Commission to take. Mr. Wurfel
said that he would like a waiver of the penalty, but he admits his guilt in filing the report late.

Mr. Wurfel said that Martha Demeritt recommended he appear at the February Commission
meeting, but he did not attend. Mr. Wurfel said that he would Iike a reconsideration of the

earlier penalty. Mr. Wurfel said that the money to pay the penalties comes out of ltis personal

funds and so he requested either a waiver or reduction of the penalties.

Ms. Thompson asked what the staff recommended after hearing Mr. Wurfel’s explanation. Mr.
Wayne said that lobbyists were usually assessed the statutory penalty amount. Mr, Wayne said
that the Commission used to have a practice of reducing penalties in half for first instances of
late filing. Mr. Wayne said that the‘ Commission ended that practice in order to be more
cunsisteﬁt in assessing penalties. Mr. Wayne said that the staff would not object to a lowering of
M. Wurfel's penalty to $50 or $0 due to the fact that he would be paying with personal funds

and had no intent to continue lobbying.

Ms. Gardiner said that she recalled a past instance where a lobbyist who was also a nurse asked
for a waiver due to family and work obligations. Ms. Gardiner said that it was rare for the

Comumission to waive a late-filing penalty, but it could decide to do so.

Mr, Wurfel said that he wanted the Commission to hear hig explanation and was not seeking

special freatment.

Ms. Ginn Marvin asked Mr. Wurfel if he amranged for firefighters to visit the legislature. Mr.
Wurfel said that he coordinated a large-scale lobbying effort that included an e-mail list. Mr.
Waurfel said that he officially began as a lobbyist on January 3 but had done some work on a bill,
during the previous year before the bill was postponed. Mr. Wurfel said that he was paid about
$300 a monith beginning in Januery 2006,

Ms. Thompson said that the law requires transparency from lobbyists. Ms. Thompson said that
Mr. Wurfel had already missed one deadline and should have known to file the next report on

time, or he should have had someone ¢lse file for him.
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Ms. Thompson moved, Mr. Ketterer seconded, and the Commission voted unanimously (3-0) to

assess a penalty of $100 against Richard Wurfel.

Agenda Item #1 — Ratification of Minutes of the June 22, 2006 Meeting

Mr. Ketterer moved, Ms. Thompson seconded, and the Commission voted unanimously (3-0) to

adopt the minutes of the June 22 meeting as amended. -
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Public Workshop on Constituent Newsletters

Mr. Wayne said that the Commission received complaints about newsletters sent by
legislators to their constituents and neighbors. Mr. Wayne said that Mr. Ketterer
suggested at the previous meeting that the Commission hold a public workshop on the
igsue. Mr. Wayne said that challengers complained that the newsletters unfaitly aided
incumbents, while the incumbents have said thai the newsletters are not campaign-
related. Mr. Wayne said there was also an issue where a candidate mailed newsletters
outside his distriet and some argued it was a campaign expenditure. Mr. Wayne
recommended that the Commission hear testimony and then decide whether clarifications

are needed,

Millicent MacFarland introduced herself as the Clerk of the House. Ms. MacFarland said
that each member of the House was allowed one district-wide mailing per legislative
session. Ms. MacFarland said that it was possible for House memberé to choﬁsa not to
send a newsletter during the first session and instead mail one up until March 1 of the
second session, allowing them to send an additional mailing at the end of the second
session. Ms. MacFarland said that the newsletters were funded by the House budget and
administered by the Clerk’s office. Ms. MacFarland said that an average of 4,200 pieces
of mail are sent per district, costing around $500 to print and $700 to mail. Ms.
MacFarland said that House merh.bers draft a newsletter or questionnaire with legislative
aides. Ms. MacFarland said that the draft is sent to the Clerk’s office, which reviews the
newsletter, Ms. MacFarland said that the newsletters are required to be factual, cannot
advocaie for or against any referendurn question, and cannot cﬁticize or question the
motive of other House members. Ms. MacFarland said that in the event of inappropriate
content, she would call the legislative aide who drafied the newsletter and provide
suggestions for changes, Ms. MacFarland said that House membcfs may appeal her

decision to the Speaker of the House.

Ms. Thompson asked whether there were any issues of partisanship that Ms. MacFarland

had encountered. Ms. MacFarland replied that while legislative aides and House

18/52
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members may not be happy with her decision, an agreement can usually be reached. Ms.
MacFarland said that evaluating newsletiers was a somewhat subjective process. Ms.
MacFarland said that she trics to ensure the newsletters are fair and accurate while still
getting their points across, Ms-MacFarland said that it was not appropriate in newsletters
to question why House members voted the way they did. She said that the purpose of the
newsletters was to present factual information to the constituents, allowing the public to

make their own detepninations.

Ms. Thompson asked if the minority party leadership ever disagreed with Ms,
MacFarland’s decision. Ms. MacFarland said that there was one occasion where a
newsletter evaluated by her office strongly criticized party leadership and the legislative
process, Ms. MacFarland said that the individual chose to send the newsletter out with

persoﬁal funds.

Mr. Ketterer said that he was not aware that the newsletters were being teviewed by the
Clerk or that House members had a right tﬁ appeal the decision. Ms. MacFarland said
that the policy has been in place for over 20 years. Mr. Ketterer said that jt seemed to be
uniformly applied and that House members have an obligation to inform their

constituents about legislative activities.

Mr. Ketterer said that a2 more difficult determination for the Commission would be
whether a mailing outside of a legislator’s district constittes a campaign expenditure.
Ms. MacFarland said that her role was to ensure that she only pay for newsletters mailed
to individuals within a House member’s district. Ms. MacFarland said it was difficult for
mailhouses to prevent a small amount of overlap between districts. Ms. MacFarland said
that when a House member’s district comprises a specific town, it is casier to ensure the
mail only goes to residents within that town, Ms. MacFarland said it was the policy of
the House o not allow members to mail newsletters outside their district en masse. Ms.
MacFarland said that she compares the size of the mailing to the gize of the district to
enforce that policy, Ms. MacFarland said that it was rare that she had to investigate

mailings outside the legislator’s district.

440 D
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Ms. Thompson asked if there had been instances of legislators sending mass mailings
outside their districts. Ms. MacFarland replied that thérc had been some cases, including

one earlier in the year. In that specific case, Ms. MacFarland said that she had-difficulty

-contacting the maithonse which sent the mailing and receiving the postage statements.

Ms. MacFarland said that the Speaker of the House directed her to not pay the bill until
she received the necessary information on the mailing. Ms. MacFarland said that the

House member decided not to pay for the mailing with legislative funds.

Ms. Thompson asked what a mailhouse was and how it differed from a post office. Ms.
MacFarland said that mailhouses both print and mail materials. Ms. MacFarland said that

the House had contracts with Atkins Printing and Bangor Letter Shop.

Ms. Thompson said there appeared to be oversight by the Clerk over both the content of
the newsletters and the mailing process. Ms. Thompson said that such information might
be useful if the Commission received complaints about newsletters. Ms. MacFarland said
that House members also have approached her with complaints about other members’

newsietters.

Ms. Ginn Marvin asked how aften Ms. MacFarland found inappropriate newsletters. Ms.
MacFarland replied that there was an average of three to five problematic newsletters per
session. Ms. MacFarland said that the House menbers did not appeal her decision in

maost cases.

Ms. Ginn Marvin asked if House members could choose their own mailhouse. Ms.
MacFarland said they could either use Atkins Printing, with which the House has a
contract, or another mailhouse of the legislator’s choosing. Ms. MacFarland said that
House members sometimes prefer o use their local printer and then send the materials to
Atkins Printing for mailing. Ms. MacFarland said that the House will reimburse the
mailhouse at the contract rate that the House has with Atkins Printing, with the member

covering anything over the contract rate with their personal funds.

12752
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Ms. Ginn Marvin asked how the use of personal funds toward newsletters might affect
candidates under the Clean Election restrictions. Mr, Wayne replied that since the funds
are not being-used for campaign purposes, they do not have to be reported.

Ms. Ginn Marvin asked if the House had any deadlmes for sending constituent ‘
newsletters, Ms. MacFarland said that House members with opponents in the primary
election had a deadline of March 1. Ms. MacFarland said that even though the March 1
date fell before the deadline to register as a candidate with the Secretary of State’s office,
most candidates knew if they would be facing opposition in the primary. Ms.
MacFarland said that exceptions were granted if candidates did not know if they would
be opposed. Ms. MacFarland said that House members expecting to have an opponent in
the general election were expected to have their mailings out by the day of the primary
election. Ms. MacFarland said that this requirement can be difficult to enforce due to the
low prietity the 1.3, Postal Service gives to the newsletters compared to political mail,
resulting in people receiving the newsletters several weeks after the primary. Ms,
MacFarland said that House merilbers who were unopposed in the genera) election may
mail their newsletters up until 60 days before the general election. Ms. MacFarland said
that those not running for reelection must send newsletters by the primary election. Ms.
MacFarland said that this deadline is dne to instances of iegisl.ators including in their

newsletters pictures of the candidate running for their seat.

Joy O’ Brien introduced herself as the Secrétary of the Senate. Ms, O’Brien said that
unlike the House, Senate does not reimburse members who use their own mailhouses.
Ms. O’Brien said that the Senate confracts with a mailhouse to send out all constituent
newsletiers at one time. Ms. O'Brien said that this system allows for greater oversight on
what is being matled and when. Ms. O’Brien said that the Jeadership staff meets at the
end of the session to decide on a date for the mailing, working within the parameters of
the mailhouse. Ms. O"Brien gaid that a mailing for a typical distriet comprises between
16,000 and 21,000 picces and are a standard size. Ms. O’Brien said that none of the

newsletters are sent out before the primary but usually go out soon after the primary. Ms.
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O’Brien said it could be difficult mailing to addresses within towns split between two
districts. Ms. O*Brien said that her office works with the post offices to determine who
should redeive which candidate’s newsletter. Ms. O’Brien said that the contents of the
newsletters were partisan but not political. Ms. O"Brien satd that the Senate allows its
members to communicate their political philosophy with their constituents via the
newsletters. Ms. O’Brien said it could be difficult to distinguish between partisan Ccmteﬁt
and campaign-related mességes, Ms. O’Brien said that each member of the Senate was
allowed 50 pieces of ordinary mail to constituents per day. Ms. O’Brien said that the
Senate has, in the past, allowed Senate members to send mass mailings outside their
district to address important issues. Ms. O’Brien said that in issues of redistricting, the
Senate has only allowed its members to send mail to their current districts and not to the
newly apportioned districts. Ms. O’Brien said that any regulation on incumbent
candidates sending newsletters outside their current districts should come from the

Commission rather than béing part of the newsletter oversight in the legislature.

Ms. Ginn Marvin asked about partisan website addresses being included in the
newsletters. Ms. O’Brien responded that the official Senate website provides links to
party websites. Ms. O’Brien said that the .org website address included in some
newsletters is hosted by InforME, which also hosts the official Senate website. Ms.

O’ Brien said that the same rules against campaign content apply to the .org site that apply

to newsletters.

Ms. Ginn Marvin asked if there were any requirements for members to include a “paid
for” disclosure statement on the newsletters. Ms. O°Brien replied that the Senate had no

such requirement, but the parties sometimes decided on a requirement for their members,

Ms. Ginn Marvin asked whether the surveys on constituent newsletiers were used for
campaign purposes. Ms, O’Brien replied that the surveys were instead used to find out

which matters were important to constituents.

14/52
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Ms. Ginn Marvin asked if the nse of a single mailhouse allows for easier Senate oversight
of constituent mailings than the system used by the House. Ms. O’Brien said that the
Senate uses their arrangement with the mailhouse to make sure that legislative funds are
- not used to pay for mailings outside a member's district. Ms. O’Brien said the total bill
was around $165,000, but consolidating the mailings allows for greater control over the
timing and destinations of the mailings. Ms. O’Brien said that the presiding officer and
members of lcadership have the ability to meet and change the rules governing the

mailings.

Alison Smith said that she was representing Maine Citizens for Clean Elections. Ms.
Smith read a statement expressing the right of the public to know who paid for and
mailed campaign comnmunications. Ms. Bmith said that the determination of campaign
literature relies on a purpose test, which makes mailings outside a Jegislator’s district
campaign-related. Ms. Smith said that while the Commission may wish to clarify its
rules, there was a strong need for enforcement during the current election cycle. Ms.
Smith said that the Commission should reconsider its lack of actidn against Rep. Glynn at

its previous meeting.

Kitty Breskin said that she was working for the campaign of a House candidate from
Boothbay Harbor., Ms. Breskin said that both her candidate and his opponent were Clean
Election candidates, with the opponent able to exceed the spending restrictions by having
the incumbent legislator in his district include mentions of him in his constituent
newsletter. Mg, Breskin said the photograph of the incumbent and his chosen successor
did not expressly advecate for his election, but did say he was working for the good of
the community. Mas. Breskin said that she was not making a formal complaint to the
Commission, but was concerned about the use of constituent newsletters to get around the

restrictions of the Clean Election Act.

Ms, Thompson asked if it was a House newsletter. Ms. Ginn Marvin said that the

newsletter was paid for with state funds.
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Ms. Thompson asked if the person in the photograph was, in fact, a candidate when the

newsletter was mailed. Ms, Breskin replied that he was.

Ms. Thompson asked if the Clerk of the House had any concemns about the newsletter
when it came through her office. Ms. MacFarland said that the Clerk’s office did not
recognize that the photograph depicted a candidate for the House. Ms. MacFarland said
that if she had known he was a candidate, she would have spoken with the House

Republican office, telling them that it was not allowed.

Ms. Thompson said it may be a difficult determination if the person mentioned in the
newsletter decided to become a candidate afier the newsletier was mailed. Ms.
Thompson asked if the existing law was inadequate or if the issue was not something that
could be regulated. Ms. Thompson asked if a change to the law would prevent people

from running for office if they previously appeared in a constituent newsletter.

Mr. Ketterer said that it would be difficult for the Clerk to determine whether any
candidates were mentioned or depicted in the newsletters, but they could require
jegislators to indicate this when they present the newsletters for approval. Mr. Ketterar
said that many people running for office are also well-known community leaders who

would be likely to appear with incumbent legislators. -

Ms. Thompson asked Ms. Breskin if she had any suggested solutions. Ms. Breskin said
that she was presenting the issue as a problem with the Clean Elections system, but did

not have any specific suggestions.

Ms. Ginn Marvin said that the problem could likely be solved by requiring legislators to

certify that no photographs of cumrent candidates appear in their newsletters.

Dan Billings said that he represented Rep. Glyrn at the previous Commission meeting
and also represented the Woodcock for Governor campaign. Mr. Billings said that he

received a newsletter from Rep. Hutton, which includes slogans and partisan comments.
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Mr. Billings said that they are political communications and do not represent objective
information on the government. Mr. Billings said that it was not a workable rule to
forbid mailings outside a legislator’s district, being that it would be unfair to incumbents
and a violation of First Amendment rights. Mr. Billings said that the purpose test wagnot
useful since there could be many different purposes involved in a mailing. Mr. Billings
said that the direct advocacy test was a more appropriate standard, objectively judging
campaign materials based on whether they dircetly advocate for a candidate’s election or
defeat. Mr, Billings said that there may be legitimate reasong for candidates to appear in
a constituent newsletier. Mr, Billings said that if the purpose test was used, many press
conferences given by Gov. Baldacci could have been considered to be campaign
expenditures. Mr. Billings said that objective evidence such as the contents of the

communications should be considered rather than the intent.

Ms. Gardiner asked Mr. Billings if he would support a recommendation to the legislature
that constituent newsletters not be mailed within 21 days of an election. Mr. Billings said
that under the current law, matching fiands for Clean Election candidates should be
triggered by any independent expenditures made within 21 days of an election, including
constituent newsletters. Mr. Billings said that providing matching funds would be

preferable to plaﬁing limits on when the newsletters could be mailed,

Ms. Gardiner asked if the legislature would fit the definition of “person” in the statute
regarding independent expenditures, M. Billings replied that it could be considered a

“group or organization” and fall under the definition.

Kate Brogen introduced herself as being legal counse) to the President of the Senate. Ms.
Brogan expressed her concern that if the express advo;:acy standard was used exclusively
that Clean Election candidates could spent private money to send communications that
circumvented that standard. Ms. Brogan said there should be recognition that all
mailings from a candidate during certain times are campaign-related. Ms. Brogan said

that it was not unreasonable for the Commission to judge intent in mailings.

17/52
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Mr. Wayne asked if there was confusion among legislators about what would constitute
campaign-related mailings. Ms, Brogan said that legislators and voters knew campaign-
related activity when they saw it. |

Mr. Wayne said that the Commission could give the staff direction and change its rules
after the election. Mr. Wayne said that the issues raised were whether an incumbent’s
mailing within his own district should be considered a campaign expense and whether

mailings outside a legislator’s district should be treated as a campaign expense.

Mz, Ginn Marvin recommended that the Commission members give their feedback to Mr.

Wayne and take up the issues at a future meeting.
Ms. Thompson asked that the staff summarize the complaints raised about constituent
mailings and the effects of possible rule changes. Mr. Wayne agreed to present this

information at the Angust 23 meeting.

Ms. Girn Marvin invited members of the public to attend the next meeting on August 23

at 9 am.

There being no further business, Mr. Ketterer moved, Ms. Thompson seconded and the

Commission unanimously voted (3-0) to adjourn.

Respectfully submitted,

Jonathan Wayne

Executive Director
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ETHICS COMMISSION

STATE OF MAINE

COMMISSION ON GOVERNMENTAL ETHICS

T ELECTION PRACTICES
5 8TATE HOUSE STATION
AUGUSETA, MAINE
04333.0135

Counsel

From: Jonathan Wayne, Executive Director 7\ w

Date:  August 15, 2006

Re:

Request for Investigation re: Alleged Seed Money Violation by Barbara E. Merrill

FAGE

Gubernatorial candidate John M. Michael filed the attached request for an
investigation dated July 28, 2006 against Barbara E. Mermill, another candidate for‘
Governor. Ms. Merrill was ccrtified as a Maine Clean Election Act (MCEA) candidate
on June 9. The request alleges that Ms. Merrill impermissibly used $9,800 in Maine
Clean Election Act funds to reimburse two campaign workers for their work during the
qualifying period when she should have paid them with seed moncy contributions. Mr.

Michael argues that if he had hire
paid them with MCEA funds, he ¢

Applicable Law
Restrictions on Seed Money Contr

Candidates seeking to qual
required number of qualifying cor
Maine voters payable to the Main
the requirement is to collect 2,500
period.” (21-A MRS AL §1125(3
Memill’s qualifying period ended

In order to receive public
Ms. Mermrill’s case, that meant col

two campaign workers to help bim qualify and then
puld have easily qualified for public funding.

ibutions

ify for public funding under the MCEA must collect a
tributions, which are $5 checks or money orders from
t Clean Election Fund. For gubernatorial candidates,
qualifying contributions during the “qualifying

)} Because she is not enrolled in a political party, Ms.
on June 2, 2006. (21-A MLR.S.A. §1122(8)(A))

unding, individuals must also gualify as a candidate. In
ecting more than 4,000 petition signatures by June 1.

To fund these efforts, prospective MCEA candidates may collect a limited amount

of private contributions, which arg
contributions are donations of up 1
The candidate may only receive sg
businesses, political parties, or ot
up to £50,000 in.secd money cont

: referred to as seed money contributions. Seed money
0 $100 to the campaign. (21-A M.R.S.A. §1122(9))
eed money contributions from individuals — not

cr organizations. Candidates for governor may collect
nbutions.
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Commission's Duty to Verifyy Compliance with Seed Money Restrictions

After the candidate has collected the required number of qualifying contributions,
he or she must submit them to the Commission by the end of the qualifying period. At
that time, the Commission staff decides whether.to “certify” that the candidate has met
the eligibility requirements to receive public funding.

As part of the candidate’s request for certification, the candidate must submit a
campaign finance report listing all seed money contributions, cxpenditures of those
contributions, and unpaid debts and obligations. In order to certify the candidate, the
Commission has a specific duty to determine that the candidate has complied with the
seed moncy restrictions:

5. Certification of Maine Clean Election Act candidates. Upon receipt
of a final submittal of qualifying contributions by a participating
candidate, the commission shall determine whcther or not the candidate
has:

A. Signed and filed a declaration of intent to participate in
this Act;

B. Submitted the appropriate number of valid qualifying
contributions;

C. Qualified as a candidate by petition or other means;

D. Not accepted coniributions, except for seed money
contributions, and otherwise complied with seed money
© restrictions: '

D-1. Not run for the same office as a nomparticipating
candidate in a primary election in the same election year;
and

E. Otherwise met the requirements for participation in this
Act. : '

(21-A M.R.8.A. §1125(5)) (underlining added)
Restrictions on Expenditures and Obligations Prior to Certification

Prior to certification by the Commission, the candidate must limit his or her
expenditures to seed money collected:

To be eligible for certification, a candidate may collect and spend only
seed money contributions subsequent to becoming a candidate as defined
by section 1, subsection 5 and throughout the qualifyirig period. ... Prior
o certification, a candidate may obligate an amount greater than the seed
monev collected if the value of the goods and services received from a
vendor does not ¢cxceed the amount paid to the vendor.

21/52
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(21-A M.R.S.A. §1122(9), underlining added)

The underlined sentence was inserted by the Legislature in 2005 at the suggestion
of the Commission to clarify a candidate’s oppertunity to enter into ebligations during
the qualifying period. In the 2000, 2002, and 2004 elections, the Commission staff -
interpreted the preceding sentence to mean that during the qualifying period a candidate
could not obligate mate than the amount of any seed money that remained unspent at the
end of the qualifying period. Because some candidates use their seed money
contributions as down payments for goods and services to be received later, they
inadvertently violated the seed money restrictions.

The 2005 amendment was suggested by the Commission staff in order to provide
candidates with the flexibility to enter into obligations to pay vendors for goods and
services during the qualifying period provided that the value of serviees received from a
vendor during the qualifying period did not exceed the amount paid to the vendor. (For
example, a House candidate who raised $200 in seed money and paid it to a vendor,
could obligate another $300 by ordering goods from the vendor but could only receive
$200 worth of goods from the vendor prior to certification.) This amendment effectively
prohibited candidates from receiving goods and services on credit from vendors, which
might be a contribution that was forbidden by the seed money restrictions and might give
the candidate an unfair advantage relative to other candidates who could not receive
credit from vendors.

The Commission staff put gubematorial candidates on notice of this restriction on
page 3 of a memo dated June 24, 2005 that was posted on the Commission’s website.
The Commission also advised candidates of this restriction on page 29 of the 2006
Candidate Guidebook (attached), which was mailed to Ms. Merrill’s campaign on

~Janwary 13, 2006. ' '

Candidate’s Duty to Report Obligations

Under Maine’s Election Law and the Commission’s Rules, the definition of the
term “expenditure™ includes an obligation to pay vendors for goods and services to
influence an election. (21-AM.R.5.A. §1012(3)(A)(2) and Chapter 1, Section 7(A) and
(B) of the Commisston’s Rules) The Maine Clean Election Act specifically requires
candidates to report expenditures and obligations. (21-A M.R.S.A. §1125(12))
Obligations are reported on a separate schedule of the candidate campaign finance
reporting form, Schedule D.

Volunteerism

Almost all candidates rely on volunteers for free labor. The donation of time by a
- volunteer is excluded from the definition of campaign contribution and expenditure.
(21-A M.R.S.A. §1012(2)B)(1) and (3XB)X 1)) If. however, a campaign chooses to pay a
worker or a consultant those payments are treated in the same way as payments to other
vendors that provide goods or services to campaigns.
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Request for Investigation by John M. Michael

Barbara E. Merrill submitted her qualifving contributions to the Ethics
Commuission in ten batches beginning on May 26. The Commission staff certified her on
Tune 9, and authorized the state government to pay her $400,000 in MCEA funds for the
general election. As part of the certification process, the Commission reviewed Merrill’s
financial reporting for compliance with the seed mongy restrictions.

Mr. Michael’s request takes note that on June 16 the Merill campaign made a
payment of 51,500 in MCEA, funds to Harold Tames Webster and a payment of $8,300 in
MCEA funds to Dyer Associates. The expenditures were reported on Schedule B of
Menill’s July 25 post-primary campaign finance report with the remarks of:

Reimbursement for Work Done Collecting $5.00
Contributions [for Webster]

Consultations During $5.00 Contribution Phase [for Dyer
Associates]

{scc attached print-out of Schedule B). Based on this reporting alone, the two paymernts
totaling $9,800 made with MCEA funds appear to be reimbursement for work performed
during the qualifying period. Webster and Dyer received no compensation from Merrill
during the qualifying period, other than a $200 reimbursement for fizel paid to Webster.

Mr. Michael complains that these expenditures show that the Merrill campaign
owed obligations to Jim Webster and Dick Dyer (of Dyer Associates) for their services
during the qualifying period which were unreporied in Merrill’s June 2 seed mone
report. He objects to Merrill’s failure to report such an obligation. '

- More importantly, Mr. Michael complains that Ms. Merrill received services from
Webster and Dyer during the qualifying period and that the value of these services
exceeded what she paid them during the qualifying period. If true, it would seem to be a
violation of the seed money restrictions in 21-A M.R.S.A. §1122(9) quoted above.
Although Mr. Michael did not cite the legal provision, he referred to the description of it
on page 3 of the June 24, 2005 memo to gubematorial candidates.

Mr. Michael makes the equitable argument that Merrill gained an unfair
advantage in her quest for public funding by receiving assistance from “hire[d] helpers,”
and that if he had hired people to collect qualifying contributions he would have gasily
qualified:

It 1s our argument that because the candidate qualified with 2,564 accepted
qualifications, a $9,800 obligation to consultants assisting her effort is
directly related to her ability to achieve the required number of
contributions, and the candidate would have been unable to qualify as a
clean election candidate had this obligation not been made.
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The Michael for Governor campaign is further asserting that if an
squivalent expenditure was authorized for our campaign, we could have
easily obtained an additional 2,000 qualifying contributions for our effort,
and our effort to qualify for public financing, now on appeal, would not
have becn denied. We further believe that with the ability to hire helpers
for such an effort, we could have qualified by the April 18“’ deadline to
receive additional financing. (underlining and bold text in original}

Notably, Mr. Michael does not state what remedy he is requesting from the
Commission with regard to Ms, Mem1’s alleged seed money violation.

Response by Phil Merrill, Deputy Treasurer for the Merrill Campaign

Phil Merrill responded to Mr. Michael's request for an investigation in a letter
dated July 29. He states that Webster and Dyer were volunteers who donated a great deal
of time to the campaign during the qualifying period. He states that the campaign owed
no obligation to them at the time the candidate was certified.

After certification, Merrill states, the campalgn decided “to front load our
negotiated payments to them by paying a retainer at the cutset.” The reporting of the
June 26 expenditures “reflected a concern” that Webster and Dyer had suffered a loss of
income during the qualifying period, but the June 16 payments totaling $9,800 were for
work that would be performed during the general election period from June to November.

The Commission staff finds this explanation believable in itself, but it seems to be
at odds with the way the June 16 payments were reported as straightforward
reimbursement for work performed during the qualifving period.

Analysis by Commission Staff
Seed Money Violation

The Commission staff believes that Mr. Michael has raised a legitimate issue,
Candidates should be held to strict standards in qualifying for public financing in order to
protect the public treasury and to ensure that the same standards are applied to all
candidates. Once the Legislature adds a statutory requirement for qualifying for MCEA,
funds, it is the gandidates’ responsibility to learn of that requirement and to comply with
it. The Commission staff provided adequate notice of this restriction to the candidates in
its 2005 memo to gubermatorial candidates and its 2006 Candidate Guidebook.
Candidates arc welcome to ask the Commission for guidance if they are confused about
the requirements, and many legislative candidates have asked what obligations they can
enter into during the qualifying period.

One significant factor in your deliberations should be the fairness to those
candidates who attempted to qualify for public financing but fell short: David Jones,
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Nancy Oden, Mr. Michasl (who is contesting his qualification), and others. In particular,
both Jones and Michael collecied a substantial number of qualifying contributions. It is
distinctly possible that they chose to rely exclusively on volunteers and on staff who were
paid with seed mouney contributions, because they believed they could not promise staff
that they would be paid with MCEA funding for work collecting qualifying contributions.

In the staff’s opinion, your resolution of ths matter should depend on your
assessment of the facts based on testimony you will hear at the August 23 meeting.
Specifically, the crucial question is: were Dyer and Webster truly acting as volunteers
during the qualifying period, or was the reporting of the June 16 payments accurate? The
staff has requested that Phil Merrill be present at the August 23 meeting to explain the
campaign’s position that it did not owe Webster and Dyer an obligation for work
performed prior to the candidate being certified as a Maine Clean Election Act candidate.
The staff has also suggested that Jim Webster and Dick Dyer be present as well. The
Commission may wish to have all three of these individuals provide sworn testimony.

If the Commission’s conclusion 15 that Webster and Dyer were working on a
voluntary basis during the qualifying period and were not owed an obligation by the
campaign, then the Merrill campaign complied with the seed thoney restrictions. In that
case, the staff would recommend that you take no further action.

If, however, you detenmine that the Merrill campaign did owe an obligation to
Webster and Dyer, then the Merrill campaign violated one of the seed money restrictions
in §1122(9) by obligating $9,800 to Webster and Dyer for services rendered by them that
exceeded the amount paid to them priot to certification,

Such a violation would be substantial in terms of dollar amount. During the seed
moncy (or qualifying) period, the Merrill campaign received and spent $6,255 in seed
money contributions. The amount of the alleged obligation, $9,800, thus exceeded the
total amount of seed money collected and spent by the Merrill campaign. Indeed, it
exceeds the amount of assistance by hired staff and consultants paid for during the
qualifying period by most of the other prospective MCEA candidates for Governor.

While the Commission is authorized to waive minor deviations from the seed
money restrictions under §1122(9) and Chapter 3, Section 2(3)(E) of the Commission’s
Rules, such a significant seed money violation seems outside the scope of violations that
could be waived by the Commission.

Remedy for Any Violation

If you find that the Merrill campaign violated the secd moncy restrictions, the
staff sees that you have two options:

Disqualification from public funding. If you find that the Merrill dampaign did
not comply with the seed money restrictions, the staff believes you should give serious
consideration to disqualifying Barbara Merrill as a publicly funded candidate. The legal

=
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basis for disqualification would be 21-A M.R.5.A. §1125(5), which is quoted above.
Under that provision, in order to certify a candidate the Commission must determine that
the candidate has complied with the seed money restrictions. If the Commission can no
longer conchude that the campaign complied with the seed money restrictions, my
interpretation of §1125(5) is that it is within the Commission’s authority to determine that
the Merrill campaign has not met the qualifications for public funding under the MCEA.

The Commission staff does not raise thig as an option lightly, because the
practical implications of disqualification would be extremely difficult. The determination
would effectively require Ms. Merrill to run a privately financed campaign. She may
appeal the Commission’s determnination to Superior Court. As part of any
disqualification decision, the Commission would have to wrestle with the difficult
question of what action te take with respect to the MCEA funds that she has already spent
or obligated.

While the staff believes the Commission should consider this as an option, you
should also consider two countervailing factors:

»  More than 2,500 Maine citizens expressed their support for pubhc funding
of Ms. Memll s campaign by providing her with $5 qualifying
contributions, and disqualification of the candidate would arguably
Trustrate their intentions in making the contributions; and

+ Disqualification may be perceived as greatly disproportionate to the
degree of non-compliance involved in obligating MCEA funds to pay
campaign workers during the qualifying period.

Assess a civil penalty.  If the Commission were to find that the campaign failed to
comply with the seed money provisions, the Commission conld assess a eivil penalty
under 21-A M.R.3.A. §1127(1). Under that provision: “a person who violates any
provision of this chapter or rules of the commission ... is subject to a fine not to exceed
$10,000 payable to the fund.” Chapter 3, Section 6(6) of the Commission’s Rules would
forbid the candidate from using MCEA. funds to pay the penalty, so the candidate would
have to use other sources of funds.

26/52
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BARBARA E. MERRILL

CANDIDATE'S FULL NAME

ETHICS COMMISSION

SCHEDULE B

EXPENDITURES

—* Iltemize each expenditure made during the reporting period.

» Enter the date, payes, expenditure type, and amount for each expenditure,

PaSE 27752

Paga 1 of 7

{Scheduls B Cnly)

= For expenditure types which require a remark, enter a description of the goods and sarvices purchased.

= Only enter expenditures that have actually been paid. Enter gnpaid debts and obligations on Schedule D.

Expenditures pald with non-campaign funds: Whenever an expenditare is made on behalf of a candidate with funds other than campaign funds,

the campaign must reimbutse that expenditure with sampaign funds. Following the instrugtions abave, ester the information for the vendor that

aclually pravided the goods ot sesvices, [n the remarks seelion, include the name of the person teimbursed and any ofher roquited rematks,

Expenditure Types Requiring NO Remark Expenditure Types Which REQUIRE Remark
PRT Print madia ads SAL Campaign warkers' salaries
TVN TV or cable ads, produgtion costs CNS Campaign consuitanis ‘
FAD - Kadio ads, prbductinn costs FRO Other professianal services
LIT Campaign literature (printing and graphics) EGP Equipment
: . draising avents
POS Fostage for U.S, Mail FND Fundraising
MHS Mail house (all services purchased) TRV Travel (fuel, mileage, lodging, ete.)
PHO Phone banks, automated telephone calls OTH Other
EOD Foad for campalgn evenis, volunieers
OFF Oiffice rent and ufilities
WEER Internet and e-mail
POL Folling and survey research
RTA Return of authorized MCEA funds
RTL Return of unautherzed MGEA funds
REMARK
DATE NAME OF EACH FPAYEE EXPENDITURE {if the expenditure type requires a AMOUNT
EXTENDITURE TYFE remark, degeribe all goods and
MADE [use ende from above) scvices purehased)
§/16/2006 HAROLD IAMES WEBSTER PRO REIMBURSEMENT FOR WORK. 1.500.00
DOME COLLECTIMNG $500
"""/ CONTRIBUTIONS
£/16/2008 UYER ABSOCIATES ‘ CNS CONSULTATIONS DURING 8500 £.300.00
\/ CONTRIBUTION PHASE
e —
7S
DATE PRIMTED: 21702006

43-Day Pag-Prima:
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Michael for Govemnor
POR 233
Auburn, ME 04212
Ph: 207-777-3183
Fax: 207-777-4960

07/28/06

Mr. Jonathan Wayne, Executive Director

State of Maine Commission on Govertunental Ethics and Election Practices
135 State House Station

Augnsta, ME 04333-0135

RE: Complaint and Request for Investigation agzinst Campaign Committee
BarbaraMerrill.com and Gubemnatorial Candidate Barbara Merrill

Dear Mr. Wayne,

On behalf of Michael for Governor, | am requesting that the Ethies Commission
investigate the information included herein. :

On June 2, 2006, gubematonal candidate Barbara Merrill submmcd aseed money report
to the Ethics commission staff reportmg the financial actmty of her campaign and her
effort to qualify for public financing of her campaign under the Maine Clean Election
Act, MR3A Title 21-A §1121 - 1128, “MCEA”. In that report, she rchr'Led that her
campaign had no debts or obhgatmns The reporting of such obligations is required under
MRSA Title 21-A §1125(12). The Ethics Commission proceeded to certify her 25 a clean
election candidate, assummg that because she had no debts ot obligations and otherwise
complied with requirements of MCEA, her seed money report substantially complied
with the restrictions imposed on it te qualify, See MRSA Title 21-A §1125(5D).

On July 24, 2006, Rep. Merrill submitted a 42-day post primary report, in which she
listed expenditures associated with her campaign finances received as a result of her
qualifying for financing under the MCEA. In this report, she itemized an expenditure to
Harold James Webster on 6/16/20006, and an expenditure to Dyer Associates om
6/16/2006. The reported purpose of these expenditures. hy her own admission, was to
provide payment for services received durine the qualifying period, while still under
the restrictions of seed money expenditures. This is pot only a violation of the MCEA,
MRSA Title 21-A §1125(5D), but the purpose of these expenditures and the aggregate
amount (almost $10,000) of services provided but not paid for is = vary serious violation
of the MCEA. This also violates MRSA Title 21-A §1012(3A(2)), as it presumably
constituted a promisge or agreement to makes an expenditure. The candidate should have
reported the expenditires on the seetd money report, and should amend the seed money
report to reflect this expenditure. This would make the candidate not in substantial
compliance with the seed money restrictions required to comply, because the -
expenditures constitute significant infractions of the send money restrict ons.
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Furthermore, this obligation was incurred in violation of Ethics Commission rules
regarding participation in the MCEA, listed in a memo dated uns 24, 2005 and
distributed 1o all candidates. See page 3 of the memo,

A cancidate may obligate herselfto pay a vendor mors than she has

received in seed money sontributions, except that the candidate cannot

receive soods and services from the vendor with a value of more than
she hag paid.” Emphasis added

At the time of filing the seed money report, the candidate had received all of the
services from these consultants, but had not paid for any of the services.

Clearly, these services were provided before the candidate qualified as & ¢lean clection
candidate. It is our argument that because the candidate qualified with 2,564 accepted
contributjons, a $9,800 obligation to consultants assisting her effort is directly related to
her ability to achigve the required number of contributions, and the candidate would have
been unable to qualify as a clean election candidate had this obligation not been made.

The Michagl for Governor campaign is further asserting that if an equivalent expenditure
was authorized for our campaign, we could have easily obtained an additiona) 1,000
qualifying centributions for our effort, and cur effort to qualify for pubhc ﬁnancmg
would not have been. der.uad

If you have any questions regarding the assertions set forth herein, [ would be happy to
address them.

ohn Mic’:haa}.

Smcerely,

Paid or by Michazl for Governat, POB 233, Aubum, ME 04212 20%.777-3183
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STATE OF MAINE
CDMMISSIDN ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 87ATE HOUSE STATION
AUGUSTA, MAINE
04333-01335

e . . ~~ - —

To:  Prospective Gubernatornal Candidates

From: Jenathan Wayne, Executive Diractor

Date: June 24, 2005

Re: ‘Paﬁicipa‘ting in the Maine Clean Election Act for the 2006 Elsctions

The attac:hed memo is an updaicd version of a March 11 memo for prospective

candidates for Govemor who may be considering participation in the Mame Clean

Eie:c:ticm Act. Tt clarifies a :t'ew points and reflects amendments to the Election Law and

Commission Rules dm‘ing 2005. The primary changes and cla.ﬁfications are:

Candidates may not receive pajwne:nts of Mame Clean Elcct:on Act fundq until
they quahfy for the ba]lot after Janvary 1, 2006. '

‘Lobhyists cannot make seed money contributions during the legislative

session, except after March 15 during an election year. (The same
1equ1rcmcmt apphes to traditionally financed candidates.)

Candmatas must report the occupation and employer of all individuals giving

more than $50 in seed thoney contributions. (The same requirement appliesfo -

traditionally financed candidates.)

Chapter 301 of the Public Laws of 2005 breadened the categories of goods
and services that candidates, supporters, and political parties may provide to
campaigns without making a contribution. For example: candidates may pay
for unlimited travel for their own campalgns; party committess may give voter
identification information to candidates; and party conmmittess may sponsor
campaign events for candidates provided that more than three candidates
attend, These goods and serviees are excluded from the Jegal definition of 2
“contribution,” which is attached to the memao.
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Seed money contributions must strigtly comply with the foll owing restrictions:
«  Only individuals may contribute seed mongy contributions;

= Lobbyists may not make seed money contributicnsduring the lagm]atwe ESsion,
except after March 15 of an election year,

* No contribution may be accepted from groups or associations, such ag polmcal
action cornrnittees, party committees, labor unions, businesses, or trade
associations,

« Individuals may ‘contribute no more, in the aggregate, than §100;

»  Gubematorial candidates may accept no more than a total of $50,000 n seed
money contributions; ‘

» The campaign may aceept no cash receipts other than seed money contributions;
* Loansmay notbe accepted; -

. AI] expendifures miust be made with seed money conmbuums and not frotn any
other source of funds, and .

» A candidate may obhgatr: herzelf to pay a vendot more than she has received in
seed money contributions, cxcept that the candidate cannot receive goodsand
services from the vendor with a value of more than she has paid. -

All seed money contributions must be disclosed in campaign {inance reports submitted to

the Comfnission (diécuss ed below) so the Commission can verify that the seed mbney
contributions have complied with the restrictions.

The candidate and members of his or her family ;ﬁay each giw; up to $iOO in sead
money, provided the monay‘ comes from the contribufor’s personal funds. All seed
money contributions must be from the personal funds of the individ.uals disclosed in
campaign finance repors. Misrepresentation of the identity of secd money contributors

will be viewed as a serious violation of the Election Law.

—

31/52
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Ifthe immediate]y preeeding election eycles do not contain suficient electoral data, the
commission shall uss information from the most recent applicable slections.

9. Matching funds. When any campaign, finance or election report shows that the
sum of a candidate's expenditures or obligations, or funds raised or benrowed, whichever
iz greater, glone or in comjunetion with independent expenditures reported under section
1019.B, exceeds the disttibution amount under subsection 8, the commission shall issue
immediately to any opposing Maine Clean Election Act candidate an additional amount
equivalent to the reported excess. Matching funds are limited to 2 times the amount
originally distributed under subsection &, paragraph A, C,E or F, whichever is
applicable.

10. Candidate not enrolled in a party. An unenrolled cand1date certified by April
15th preceding the primary election is eligible for revenues from the fund in the same
amounts and at the same time as an uncontested primary election candidate and a general

election candidate as specified in subsections 7 and 8. Foran unenrolled candidate not
certified by April 15th at 5:00 p.m. the deadline for filing qualifying contributions is 5:00
p.m. on June 2nd préceding the general election. An unenrolled candidate certified after
April 15th at 5:00 p.m. is eligible for revenues from the fund in the same amounts as a
general election candidate, as specified in subsections 7 and 8. ‘

11. Other procedures. The cormmission shall establish by rule procedures for
qualification, certification, disbursement of fund tevenues and return of unspent fund
revenues for races invelving special clectmns, recounts, vacancies, withdrawals or
replacement candidates.

12. Reporting; unspent revenne. Notwithstanding any other provision of law,
participating and ce:mf' ed candidates shall report any money collected, all campaign
expenditures, obligations and related activities to the commission according to
procedures developed by the commission. Upon the filing of a final report for any
primary election in which the candidate was defeated and for all general elections that
candidale shall return all unspent fund revenues tothe comraission. In developing these
procedures, the commission shall utilize existing campaign reporting procedures
whencver practicable. The commission shall ensure timely public access to campaign
finance data and may utilize electronic means of reporting and storing information.

13. Distributions not to exceed amonunt in fund. The comumission may not
distribute revenues 1o certified candidates in excess of the total ameunt of money
deposited in the fund as set forth in section 1124, Notwithstanding any other provisions
of this chapter, if the commission determines that the revenues in the fund are insufficient
to meet distributions under subsections 8 or 9, the commission may permit certified

-candidates to aceept and spend contributions, reduced by any seed maney contributions,

aggregating no maore than 3500 per donor per election for gubematorial candidates and
$230 per donor per election for State Senate and State House candidates, up to the -
applicable amounis set forth in subsections 8 and 9 according to rules adopted by the
commission,

14. Appeals. A candidate who has been denied certification as a Maine Clean
Election Act candidate, the opponent of a candidate wha has been granted certification as

-7

32782
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Barbara Merrill

Independe ¥ (AOVEIrnoer
AR
- ‘—];ﬂ ,
as Y]
N i July 29, 2004
L ;L Erm':i
Jonathan Wavne, Executive Directer A e

Maine Commission of Ethics and Governmenial Practices
State Strest, Augusta, Maine 04350

Daar Sir:

T am in receipt of your notice of the complaint filed by Mr. Michael which has raised an issue
concerning pavments to Harold Webster and Richard Dyer by this campaign. On review, we can
see how this misunderstanding may have developed and the purpose of this letter is to clarify the
fssue with regard to these payments.

During the period in which we were collecting $5 donations to the Clean Election Fund, neither
Mz, Webster nor Mr. Dyer were vendors of goods or services to the campaign. They were
volunteers who, along with several other individuals, donated a great deal of time to organize and
coordinate the collection and reporting associated with the effort. There was never any report of
a debt to them in this period becanse there was nane to report. On the day that the effort was
completed, the candidate expressed a debt of gratitude and that was it.

In the following period, as the general clection campaign was being organized, the decision was
mads to ask Mr. Webster to accept employment as the manager of the campaign and retain Mr.
Dryer to work on press and public relations. In the process of negotiation, it was Tecmgm?ed and
umderstood that standard compensation for camnpaign work is well below what they would eam if
they continued in their usual private employment. This fact was reflected in the total amounis we
agreed to pay each individual for the period from Tupe 2006 to Wovember 2006, This posed a
special difficulty for the two of tem and their farnilies because of their loss of income in the
previous months as a result of their volunteer activities, Therefore, the campaign offered to front
load our negotiated payments to them by paying 2 retainer at the outset. That is reflected and
pointed to openly, if incompletely, in our filing. There was no existing debt.

Since receiving the complaint from Mr. Michaels, T have once again reviewed the language of
21-A MRSA Section 1122(9) which states, “Prior to cerlification, a candidate may obligate an
arnount greater than the seed money collected if the value of the goods and services 1eceived
from a vendor does not exeead the amount paid to the vendor.™ I must admit that this stafute’s
meaning would ssem to be subject to several interpreiations, but it is hard to see how it applies in

thiz"Gase hecause there was no “obligation™ “prior to certification”™ in regards to either individual,

aid for ard Authorized by RarbarahdemillZom PO Box 1010, Usion, Maine (WA&2
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In fact providing a retainer when contracting for eonsulting services or to hire an emploves s
standard business practice and the amount we paid in sach instance is we H within thess
perimeters, This is pLu-ucular]y true when dealing with short term agreernents such as going to
work for 2 four-month campeign. A review of the rﬂpoﬂc; of other candidates seemas to reflect
this.

For these reasons we might have not reported at ali that the ipitial retziners reflecisd coneern [or
their depleted finances, but it was a factor in our offering this amangement and ws would not
have dane it if we thought it vinolated the letter or spirit of the law, so we reporied it

However, our staff regularly relies on your staff to clarify our understanding of this somewhat
complex and developing body of law and we do not believe contesting their judgement serves
our pitpase or the impoertant purpase of preserving support of the public for the Clean Election
Law, Therefore, if, after reviewing these facts, you do not concur that these retainers to Mr. Diyver
and Mr. Wehster were not clearly allowed under the law, then Mr. Webster and Mr, Dyer stand
Iaady to promptly return the retainer payments.

Philip Merrill
Deputy Treasurer

Paid for and Aulbenzed by BahamMernil Caom PO Bax 1010, Lnion, Maine 54362
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STATE OF MAINE
COMMISSION O GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
133 8TATE HOUSE STATION |
AUQUSETA, MAINE

04333.0135
i August 7, 2006
Phil Mearll
BarbaraMerrill.Com
PO Box 1010

Union, ME 04862
Dear Mr. Merrill:

Thank you for ydur very prompt letter of July 29 in response to John Mi.chael’g
Tuly 28 request for an investigation. This is to inform you that Mr. Michael’s request 13
scheduled to be considered at the next meeting of the Commission on August 23, 2006 at
9:00 am.

‘Mr. Michael’s request takes note that on June 16 the Merrill campaign made a
payment of $1,500 to Harold James Webster and a payment of 53,300 to Dyer
Associates. The campaign made these payments with Maine Clean Election Act
(MCEA) funds paid to the campaign on June 9. The expenditures were reported on
Schedule B of the 42-day post-primary campaign finance report with tbe remarks of:

Reimbursement for Work Done Collecting 3$5.00
Contributions [Webster]

Consultations During $5.00 Contribution Phase [Dyer
Associates]

Mr. Michael’s complaint raises the issue whether those payments violate the following
restriction in the definition of seed money contribution in 21-A MRSA Section 1122(9):

To be eligible for [MCEA] certification, a candidate may
collect and spend only seed money coniributions
subsequent to becoming a candidate as defined by section
1, subsection 5 and throughout the qualifving penod. ...
Prior to certification, a candidate may obligate an amount
greater than the seed money eollected if the value of the
goods and services received fram a vendor does not exceed
the armount paid to the vendor. .

Although Mr. Michael did not cite this legal provision explicitly, he noted that this
restriction was included in a memo addressed to gubernatorial candidates dated June 24,
2005 that was posted on the Commuission’s webasite. This Commizsion also advised

QFFICE LOCATED AT: 242 8TATE 3TREET, AUGUSTA, MAINE
WESSITE: WWwWW MAINE.GOV/ETHICS

PHONE: (207) 267.4179 FAX: (20Q7) 187.6775
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Phil Merrili -2- August 7, 2006

candidates of this restriction on page 29 of the 2006 Candidate Guidebook, which was
mailed to your campaign on January 13, 2006,

Based on the campaign’s financial reporting alone, one could copclude that during
ihe qualifynng period the Memll campaign received and spent $6,253 in seed money
contributions, that the campaign received services from Mr. Dyer and Mr. Webster worth
58,900 during the qualifying period, and that these services were not paid for with seed
money contributions but ultirmately were paid for with MCEA funds.

I appreciate that your July 29 letter states that the June 16 payments were retainers
for work that would be performed by Mr. Dyer and Mr. Webster during the general
election campaign, but that explanation does not easily square with the stated purpose of
the payments as reported in the post-primary report. Moreover, the post-primary report
lists a payment of $1,596.40 to Mr. Webster on July 5 for salary for the period of June 3
to June 29 and a payment of $2,000 to Mr Dyer on July & for public relations consulting
services during the month of June.

My view as the Commission staff director is that Mr. Michael’s request raises a
legititate issue which should be considered by the Commission members at their August
23 meeting. The issue may be resolved if the Commission members accept your
explanation that Mr. Dyer and Mr. Webster were strictly volunteers during the qualifying
period and that there was no undcrstandmg that their work would be compensated if the
candidate qualified for public financing. This is to request that you be present at the
August 23 meeting to present the Merrill campaign’s position on this issue. I would also
suggest that Mr. Dyer and Mr. Webster be available at the August 23 meeting to explain
whether they believed their pre-certification efforts were strietly on a volunteer basis and
what their understanding was with regard to the payments made to them on June 16. The
campaign may wish to explain whether the June 16 payments covered the same permd as
the July 5-6 payments.

For your information, Mr. Michael sent another Jetter dated Tuly 31, 2006 alleging
that the campaign’s financial reporting failed to disclose an obligation to Harold James
Webster and Dyer Associates.

If you have any further written information to previde to the Comumission

regarding this matter, please provide it no later than Monday, August 14. Pleasc
telephone me at 28§7-4179 if you have any questions.

Sincerely,
b
- e
Jonathan Wayne

Executive Direcior

ee: Gubematorial Candidates

36752
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Michael for Govemor
POB 233
Auburm, ME 04212
Ph: 207-777-3183
Fax: 207-777-4960

07/31/06

Mr. Jonathan Wayne, Executive Dirsctor
State of Maine Commuission on Governmental Ethics and Election Practices

135 State House Station
- Augusta, MEF 04333-0135

RE: Complaint and Request for Investigation against Campaign Committee
BarbaraMerrill.com and Gubernatorial Candidate Barbara Merrill

Dear‘ Mr. Wayne,

Please add the attached copy of Ethics Commission Rules. Chapter [, Section 7 regarding
the appropriate time to report a campaign expenditure.

Tt is our view that the Merrill campaign has also violated this rule with the expenditures
mentioned in the 7/28 complaint, specifically item (3)(B), which states that an
axpendﬂure must be reported at the time that an order for a good or service 15 placed, a
contract is signed, or the servme is delivered, whichever is sooner.

\ f%oﬁ/

Sincerely,

John Michael]

= Pafd For by Mighagl for Governor, POB 233, Aubum, ME 04212, 207_?7?-3 183
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SECTION 7.

1.

£4-270 Chapter 1 page 14

ordinary course of the vendor's business and the farms are siibsiantially
similar to extensions of credit made to nonpolitical debters that are of
similar risk and size of obligation.

EXPENDITURES

Expenditures By Censultanis, Employees, and Other Agents of a Palitical
Campaign. Expenditures made on behalf of a candidate, political
committes, or political action commitiee by any person, agency, firm,
arganization, etc. employed or refained for the purpase of arganizing,
directing, managing or assisting the candidate, the candidate's committee,
or the political action committee shall ba deemed sxpenditures by the
candidate or committee. Such expenditures must be reporiad by the
candidate or committes as if made or incurred by the candidate or

committee directly.

Expenditureg By Political Action Committess. In addition to the
requiremants set forth in 21-A M.R.8.A. Section 1060(4), the reports must
contain the purpose of each expenmture and the name of each payee and

creditar.
Timing of Reporting Expenditures.

A. Placing an order with & vendor for a good or service: signing a
contract for a good or service; the delivery of a2 good or the
performance of a service by a vendor; or a promise or an
agreament (including an implied one) that a payment will be made
constitutes an expenditure, regardless whether. any payment has
been made ﬁ::r the good or service..

B. Expenditures must be reported at the earliest of the following
evenis:

{1) The placement of an order for a good or servica;

(2) The signing of a contract for a good or =ervice;

(3) The dalivery of a good or the performance of a sarvice by a

‘ vandor;

(4y A promise or anagreement {including an implied one) that a
payment will ba mads, or.

(5) The making of a payment for a good ar service.

C. Al the timea the duty to report an expenditure arises, the person
submitting the report is required to determine the value of gocds
and services to be randered (praferably through a writter statement
fram the vender) and to report that value as the amount of the
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STATE OF MAINE
COMMIZELON ON GOVERNMENTAL ETHICS
AND ELECTION FPRACTICES
135 STATE HOUSE STATION
AUGUSTA, MAINE
04333-0135

Tanuary 13, 2006

Hon. Barbara E. Marr.ill
265 Lower Road
Appleton, Maine 04862

Dear Ms. Merrill:

The Ethics Commission staff is sending out the 2006 Candidate Guidebooks to all
declared candidates for Governor, and we thought we should include you as a prospective
candidate.

If the office you are secking this year remains uncertain, I may take the liberty of -
telephoning you to inquire in confidence whether there’s any chance you will attempt to
qualify for public financing under the Maine Clean Election Act. Depending on how
many gubernatorial candidates will seek public financing, the Commission may need to
lobby the Legislature for additional funding to ensure that sufficient funds will be
available. ' |

‘ If we can angwer any questions about this year’s race, please feel free to
telephone us at 287-4179. Thank you.

Sincerely, |

Jeppathan Waynz/'

Executive Director

OFFICE LOCATED AT: 242 §TATE 8THEET, AUGUSTA, MAINE
WEBSITE: WWW.MaAINEGOV/ETHICS

PHONE: (207) 287-4179 FAX: (207) 287.6775
H 37677
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Seed Money Contributions
After registering with the Commission, a candidate becomes a
“participating candidate™. Participating candidates may accept limited

private contributions of up;n 1o $100 from individuals (“seed money

contributions™} before requesting certification as a MCEA. candidate.

Seed money contributionsmust strictly comply with the following restrictions:

» Only individuals may contribute seed money contributions, up to 100 in the aggregate,

» All seed money contributions must be from the personal funds of the individual.

» You and members of your family may each give up to $100 in seed money, provided the money comes from
your/their own personal funds. .

» No contribution may be accepted from groups or associations, such as political action committees, party
committees, labor uniong, businesses, or trade associations.

« Lobbyists may not make seed money contributimls‘to the Governor, legislators, constitutional officers, or their
staff and agents during the legislative session (even witﬁ their personal funds), except after March 15 of an
elﬁction year.

» All expenditures must be made with seed money contributions, and not from any other source of funds.

- Goods and services that are provided to the campaign at no cost or &t a cost of less than fair market value are
considered in-kind contributibns, and are subject to the seed money restrictions. Certain ty‘pes of goods and services
(see Appendix) are excluded from the legal definition of “contribution.” The donation of these “exémp " goods and
services to a campaign is not considered a contribution. Candidates may obligate themselves to pay a vendor more |
than they have collected in seed money contributions, but they cannot receive goods and services that are worth '?é"\

more than the amount the candidate paid the vendor.

Candidates should remember that prior to certification they can spend only seed

' ‘The campalg;n mdy accept no.

money contributions. They are prohibited from accepting and spending any other
5 cat:h recmpts ntht-:r than.'sé . . ‘ ) '
Y funds, including loans. {(Expenditures of the candidate’s personal funds for
. muney cnnt:nbutmn? ‘ ' '

iy not be acceme d campaign goods and services which are not reimbursed by the campaign are in-kind

contributions. They are subject to the seed money restrictions.)

Your campaign treasurer is required to keep a record of the name and address of every If 2 person contributes
more. than §30 of seed |

contributor who gives more than $10. If the contributor has given more than $50 in the . ‘
money in the aggregate,

aggregate, the Election Law also requiras”&:bur treasurer to keep a record of the the treasurer must also

i , . . o .. . keep a record of the
contr

ontributor’s occupation and employer and to disclose that information in campaign person’s oceupation and

: Zcmp]over

finance reports submitted to the Commission. The Comumission recommends asking

each contributor for his or her occupation and employer at the time the contribution is made. If ¥OU Of your treasurer

has requested the information and is unable to obtain it from the contributor, you should enter “information

29
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Title 21-A, §1122, Definitions

The State of Maite elaime 4 copyright in its codified stanutes, Tf you intend to repul:lish this maﬁ:rial. we do require that you inghide the following disclaimer in your
publication;

All copyrights and ather rights fo statiary text are reserved by the Stave of Maine. The yex included in this publication it ewrent 1o the end qf the Second Special
Sexsiens of the 122nd Lesislature, which adioursad July 30, 2005, but is subject ta change without notice. Jt is a version thal has rot been gfficially certified by the
Secretaty of State. Refer 1o the Maine Revised Statures dymotated and supplements for cartified e,

The Office of the Revisor of Statmtes 2isa requents that you send us one capy of any stattery publication Jou may produce, Car goal is not 1o restrict publisking
activity, but to keep track of who is publishing what, to identify anry needless dupliration and to preserve the State's copyright rights.

PLEASE NOTE: The Revisor's Office CAN NOT perform research for or provide legal advice or
interpretation of Maine law. If you need legal assistance, please contact a qualified attorney.

§1122. Definitions

As used in this chapiet, unless the context otherwise indicates, the following terms have the following meanings.  [TB 1925, o.
1, §17 (new).] :

1. Certified candidate, "Certified candidate” means a candidate running for Governor, State Senator or State Representative who
chooses to patticipate in the Maine Clean Election Act and who is vertified as a Maine Clean Election Act candidate under section 1125,
gubsection 5, [IB 199%, ¢. 1, Bl7 (nsw).]

2. Commission. "Commission” means the Comumission on Govermmental Ethics and Election Practices established by Title 5,
section 12004-G, subsection 33, [IB 1985, c. 1, B17 {new) .]

3. Contributinn. "Contribution” has the same meaning as in seetion 1012, gubsection 2. [IB 1995, <. 1, 817 (mew}.]
4. Fund. "Fund" megns the Maine Clean Election Fund established i section 1124, [IB 1995, <. 1, §17 (new).]

5. Nonparticipeting eandidate. "Wonparticipating candidate" means a candidate munmning for Governor, State Benator or State
Representative who does not choose to participate in the Maine Clean Election Act and who is not seeking 1o be certified as a Maine
Clean Election Agt candidate under section 1125, subsection 5. [IB 1225, ¢. 1, §17 (naw}.]

6. Participating candidate. "Participating candidate” means 5 candidate who is running for Govemor, State Senator or State
Representative who. is seeking to be certified as a Majne Clean Election Act candidate undler seetion 1125, subsection 5., [TB 19935,
e. L, EB17 {new).]

7. Qualifying contribution. "Qualifying contribution” means a donation:  [IB 1985, c. 1, 517 (new).]

A_OF $5 in the form of a check or a money order payable to the fund in support of a candidate;

(TR 1895, @. 1, §17 (new).l

E. Made by a registered voter within the sleetoral division for the office a candidate is seeking,

(IR 1995, c. 1., E17 (new).]

C. Made during the designatad qualifying period and obtained with the knowledge and approval of the candidate; and

[IB 1888, o. 1, B17 (new),]

D. That is acknowledged by = written receipt that identifies the name and address of the donor on farms provided by the commission.
[IE 1385, ¢. 1, 817 (new).]

8. Qualifying peried, "Qualifying petiod” means the following, [2001, <. 4865, 52 lamd).]

A, For a gubernatorial participating candidate, the qualifying period beging November 1 st immediately preceding the election year
and ends at 5:00 pom. on April 15th of the elsction year unless the candidate is unenrolled, in which case-the period ends at 5:00 pom,
on June 2nd of the electian year.

[2oQLl, c. 485, §3 (amd).]

B. For State Senate or State House of Representatives participating candidates, the qualifying period begins January 1st of the
clection year snd ends at 5:00 p.m. on April 15th of that election year unless the candidate is unenrolled, in which case the period

Text current through the 122nd Legislature, Setond Spagial Session (July 30, 2005), document created 2005-10-01, page 1.
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Title 21-A, §1122, Definitions

ends at 5:00 p.m. or June 2nd of the election vear.

[20C1, =. 465, &3 {(amd).]

0. Sced money contrilbution. "Sead money contribution” means a contribution of no more than $100 per individual made to a
candidate, including a contribution from the candidate or the candidate's family. To be cligible for cortification, a candidate may collect
and spend only seed money contributions subsequent to becoming a candidate 4% defined by section 1, subsection 5 and throughout the
qualifying period. A participating candidate who has accepted contributions or made expenditures that do not comply with the seed money
restrictions under thiz chapter may petition the commission to remain eligible for certification as a Maine Clean Eleetion Act candidate in
accordance with rules of the commission, if the failure to comply was unintentional and does not constitute a significant infraction of
these rostrictions. Prior to certification, a candidate may obligate an amount greater than the seed money collected if the value of the
goods and services received from a vendor does not exceed the amount paid to the vendor, A candidate may not eolleet or spend seed
money contributions afier certification ag a Maine Clean Election Act candidate. A seed money contribution must be reported according to
procedures developed by the commission. [2005, c. 201, 528 (amd).]

I8 1885, Ch. 1, §17 (NEW).

PL 2Q00), Ch. 465, &3 (AMD).
PL 2005, Ch. 301, 528 (AMD).

Taxt current through the 122nd Legislature, Second Special Session (July 30, 2005), dogument created 2005-10-01, page 2.
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Title 21-A, §1125, Terms of participation

The State of Maine claimg a copyright in its codified stahates. If you intend to tepublish this matesial, we do require that you include the following disclaimer in your
publication:

AW eomyrights mnd other rights to siatutory text ave reserved by the Staie of Maine. The text included in this publication iv caevent ta the end of the Second Special
Session of the 122nd Legislature, which adjourned July 30, 2003, b is subject to cheange without notlce, It is o version that has not been officially certified by the
Secretery of Stete. Refer to the Maine Revised Stannes Annotated emd supplements for certified 1exs. :

The Office of the Revisor of Statutes also requests that you send us ane copBi any statutory publication you may produce. Our geal is not ta restrict publishing
activity, but 1o keep track of who is publishing what, to identify any needless duplication and tc preserve the State's copyright rights.

PLEASE NOTE: The Revisor's Office CAN NOT perform research for or provide legal advice or
interpretation of Maine law. If you need legal assistance, please contact a qualified attorney.

§1125. Terms of participation

1. Declaration of intent. A participating candidate must file 2 declaration of intent to seek certification as a Maine Clean Blection
Act candidate and to comply with the requirements of this chapter. The declaration of intent must be filed with the commission prior to or
during the qualifving period, except as provided in subsection 11, according to forms and procedures developed by the commission. A
participating candidate must submit a declaration of intent within 5 business days of collecting gualifying contributions under this chapter,
ot the qualifying contributions collected before the declaration of intent has been filed will not be counted toward the eligibility
tequirement in subsection 3. (2005, ©. 301, §29 (amd).]

2. Restrictinns on contributions for participating candidates. Subsequent to becoming a candidate a8 defined by section 1,
subsection 5 and prior to certification, a participating candidate may not accept contributions, except for seed money contributions, A
‘ﬁir:;i)pat]ing candidate must limit the candidate's seed money contributions to the following amounts: [IB 189%, <. 1, §17

A. Fifty thousand dollars for s gubematofial candidate;

[IB 1895, c. 1, 817 (new).]

B. One thousand five hundred dollars for a candidate for the State Senate; or

[ITB 1555, o. %, 517 (new).]

C. Five hundred doliars for a candidate for the State House of Reprasentatives,

[(IB 1295, <. 1, §17 (new).]

The commission may, by rule, revise these amounts to ensure the effective implementation of this chapter. [IB 1235, o, 1,
§17 (new).]

J. Qualifying contributions, Participating candidates must obtain qualifying contributions during the qualifying period as follows:
[2001, c. 468, %4 (amd).] ‘

4. For a gubernatorial candidate, at least 2,500 verified registered voters of this State must support the candidacy by providing a
qualifying contribution to that candidate;
[IB 1385, ¢. 1, 517 (new) .]

B. For a candidate for the State Senate, at least 150 verified registered voters fram the candidate’s electoral division must support the
candidacy by providing a qualifying contribution to that candidate; or

[IB 1285, c. 1, 817 {(new}.]

-C. For a candidate for the State I-Iou;sc of Representatives, at least 50 verified registered voters from the candidate's elestoral division
must suppott the candidacy by providing a qualifying contribution to that candidate,

[IB 1995, <. 1, §17 (new).]

A payment, gift or anything of value may not be given in exchange for a qualifying contribution, A candidate may pay the fee for a
money order in the amount of $5, which is a qualifying contribution, as long as the dopor making the qualifying contribution pays the §5
amount reflecied on the money order. Any money order fees paid by a participating candidate must be paid for with sead money and
reported in accordance with commisgion rules. [2002, ¢. 455, 54 (amd).)

4. Filing with commission. A participating candidate must submit qualifying contributions to the commisgion during the qualifying

Text current through the 122nd Legislature, Second Special Session (July 30, 2005), document araated 2005-10-01 , page 1.
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Title 21-A, §1125, Terms of participation

period according to procedures developed by the commiission, except as provided under subsection 11, [IB 1395, c.- 1, 517
{(naw) .]

5. Certification of Maine Clean Election Act candidates. Upon receipt of a final submittal of qualifying contributions by a
participating candidate, the commission shall determine whether or not the candidate has: {2005, =. 2301, 520 (amd).]
A. Bigned and filed o declaration of intent to participate in this Act; ' .
[I2 1995, &, 1, §17 (new).]
B. Submitied the appropriate number of valid qualifying contributions;
[IB 1895, c. 1, 517 (new).]
C. Qualified as a candidate by petition or other means;
[IB 1995, &. 1, §17 (new).].
D. Not accepted contributions, except for seed money contributions, and otherwise complied with seed money restrictions;
[2003, . 270, Bl (amd).] |
-1, Wot run for the aame office as a nonparticipating candidate in o primary election in the same election year; and
[2003, c. 270, §2 (new).] ‘
E. Otherwise met the requirements for participation in this Act.
[TR 1895, @. 1, §17 (new).]
The commission shall certify a candidate complying with the requirements of this section as a Maine Clean Election Act candidate as
soon as possible and no later than 3 business days afier final submittal of gqualifying contributions. [2005, <. 301, 530 {amd).]

Upon certification, a candidate must transfer to the fund any unspent seed money contributions. A certified candidate must comply
with all requiretnents of this Act after certification and thronghout the primary and general clection periods. Faihure to do so is a viplation
of this chapter. [2008, <. 202, £20 (amd).] '

6. Restrictions on contribntions and expenditures for certified candidates. After certification, a candidate must [imit the
candidate's camnpaign expenditures and obligations, including cutstanding obligations, to the revenues distributed to the candidate from the
fund and may not aceept any contributions unless specifically authorized by the commission, Candidates may also accept and spend
intercst carned on bank accounts. All revenues distributed to certified candidates from the fund must be used for campaign-related
purposes. The commission shall publish guidelines outlining permissible campaign-related expenditores.  [2005, o, 301, 531

(amd) .]

7. Timing of fund distribution. The commiszion shall distribute to certified candidates revenues from the fund in amounts
determined under subsection 8 in the following tnanner.  [2001, <. 465, 54 (amd) .] :

A. Within 3 dayg after certification, for candidates certified prior to March 15th of the election year, revenues from the fund must be
distributed as if the candidates are in an uncontestad privary election.
[2001, c. 4&6E, 54 (amd).]

B. Within 3 days after certification, for all candidates certified between March 15th and April 15th of the election year, revenues
frotn the fund must be distributed according to whether the candidate is in a contested or uncontested primary election.

(2001, 2. 465, 54 (amd).]

B-1. For candidates in contested primary elections receivin g a distribution under paragraph A, additional revenues from the fund
must be distributed within 3 days of March 15th of the election year.

(2001, c. 4685, 54 (mew).)

. With_in 3 days after the primary election results are certified, for gencral clection certified candidates, revenues from the fime must
be distributed according to whether the candidate is in a contested or uncontested general alection.

(2001, <. 485, 54 (amd).]

Funds may be distributed to certified candidates under this section by any mechanism that is expeditious, ensures accountability and
safeguards the integrity of the fund, [2001, <. 465, §4 [(amd).]

8: Alu‘nuunt of fund_distributiom By Tuly 1, 1999 of the effective date of this Act, and at least every 4 years after that date, the
commission shall detenmine the amount of funds to be distributed to participating candidates based on the type of elaction and office as

Text current throuwgh the: 122nd Lagislature, Second Special Session (July 30, 2005), document created 2005-1 0-01, page 2.
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follows, [2003, c. &88, Pt. A, §21 (amd).]

A. For contested legislative primary elections, the amount of revenues to be distributed is the average amount of campaign .
expenditures made by each candidate during all centested primary election races for the immediately proceding 2 primary elections,
as reported in the initial filing period subsequent to the primary election, for the respective offices of State Senate and State Houze of
Representatives. :

{2002, o. 433, §1 (amd).]—-

B. For uncontested legislative primary clections, the amount of revenues distributed is the average amount of campaijgh expenditures
made by each candidate during all uncontested primary election taces for the imtnediataly preceding 2 primary elections, as reported
in the initial filing period subsequent to the primary election, for the respective offices of Staie Senate and State Houge of
Representatives, .

[zo03, e. 453, §1 {(amd).]

C. For contested legislative general elections, the amount of revenues distributed is the average amount of campaign expenditures
made by cach candidate during all contested general election races for the immediately preceding 2 general ¢lections, as reported in
the injtial filing period subsequent 10 the general election, far the respective offices of State Senate and State House of
Representatives.

(2003, <. 688, Pt. A, 521 (amd).]

D. For uncontestad logistative general elections, the amount of revenues to be distributed from the fund is 40% of the amount
distributed to a participating candidate in @ contested general election.

[2003, <. 423, §1 (amd).] .
.E. For gubernatorial primary elections, the amount of revenues disttibuted 1g $200,000 per candidate in the primary clection.
[20032, o, 453, 51 (new}.]

_ F. For gubernatorial general elections, the amount of revenues distributed is $400,000 per candidate it the general election.
[2003, <. 453, E1 (new).]

If the immediately preceding election sycles do not contain sufficient electoral data, the ¢ommission shall yse information from the
most recent epplicable elections, [20032, . 688, Pt. A, §21 (amd}.]

9. Matching funds. When any campaign, finance or election report shows that the sum of & candidate’s expenditures or obligations,
or finds raised or borrowed, whichever is greatet, alone or in conjunction with independent expenditures reported undzr section 1019-B,
excesds the distribution amount under subsection 8, the commission shall issue immediately to any oppoesing Maitie Clean Election Act
candidate an additional amount equivalent to the reported excess, Matching funds are limited to 2 times the amount originally distributed
under subsection 8, paragraph A, C, E ot F, whichever ig applicgble. [2003, &, 688, 2t. A, E22 (rpr).]

10. Candidate not enrolled in 8 party. Anunenrolled candidate certified by April 15th preceding the primary clection is eligible
for revenues frotn the fund in the same amounts end at the same time as an uncontested primaty slection candidais and a generai election
candidate 83 speoified in subsoetions 7 and 8, For an unenrolled candidate not certifiad by April 15th at 3:00 p.m. the deadline for filing
qualifying contributions ig 5:00 pan. on Junes 2nd preceding the general election. An unenralled candidate certified after April 15th at 5:00
p.n. is eligible for revenues from the fund in the same amounts a4 a general election candidate, as specified in subsections 7 and &,

(2001, c. 465, 56 (amd) ]

11, Other procedures. The comtnission shall establish by rule procedures for qualification, certification, disbursement of fund
revenues and returt of unspent fund revenues for racos involving special elections, recounts, vacancies, withdrawals or replasement
candidates. [IB 1998, ¢, 1, §17 (new).l] .

12. Reporting; unspent revenue. Notwithstanding any other provision of law, participating and sertified candidates shall report any
tnoney colleeted, all campaign expenditures, obligations and related activities to the commission according 1o provedures developed by
the commission. Upon the filing of a {inal report for any ptimary election in which the candidate was defeated and for o)) general elections
that candidate shall return all unspent fund revanues to the commission, In developing these procedures, the commission shall utilize
existing campaign reporting procedures whenever practicable. The comumission shall ensure timely public 2ccess to campaign finznce data
and may utilize elactronic means of reporting and storing information.  [IB 1855, . 1, 8§17 (new}.]

13. Distributions not to exceed amount in fund. The commission may not distribute revenucs to certified candidates in excess of
the tota] atnount of imoney deposited in the fund a5 set forth in section 1124, Notwithstanding any other provisions of this chapter, if the
commission determines that the revenues in the fund are msufficient to meet distributions under subseetions % or 9, the commission may
permit certified candidates to accept and spend contributions, reduced by any seed money conttibutions, aggregating no more than $300

Text current through the 122nd Legisiature, Second Special Sassion {July 30, 2008). document created 2005-10-07, page 3.
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per donor per election for gubernatotial candidates and $250 per donor per election for State Senate and State Howse candidates, up to the
applicable amounts set forth in subsections § and 9 according to rules adopted by the commission. [IB 1855, ©. 1, B17
(new) .}

14, Appeals. A candidate who has been denied certification as 2 Maine Clean Eleetion Act candidate, the opponent of a candidate
who has been granted certification as a Maine Clean Blection Act candidate or other interested persons may challenge a certification
decision by the commmission as follows, [2005, c. 301, E32 (amd).] —

A. A challenger may appeal to the full commission within 7 days of the certification decision. The appeal must be in writing and
must sef forth the reasons for the appeal.

12008, c. 301, £32 (amd).]

B. Within 5 days after an appeal is properly made and afier notice is given to the challenger and any opponent, the commission shall
hold a hearing. The appeilant has the burden of providing evidence to demonstrate that the commission decision was improper. The
commission must rule on the appeal within 3 days after the completion of the hearing.

[IB 1935, c. 1, 517 (mnew).]

C. A challenger tay appeal the decision of the cormmission in paragtaph B by commencing an aetion in Superior Court according to
the procedure set forth in section 356, subsection 2, paragraphs D and E.

[IB 1985, ©. 1, 517 (new).]

D. A candidate whose certification by the commission as a2 Maine Clean Election Act candidate is revoked on appeal must return to
the commission any unspent revenues disiributed from the fund. If the commiszion or court find that an appeal was made frivolously
or to cause delay or hardship, the commission or court may require the moving parly to pay costs of the commission, court and
opposzing partics, if any.

(TR 1p$5, ¢. 1, §17 (new).]

IR 1855, Ch. 1, 5§17 (NEW).

PL 2001, Ch. 468, 54-85 [AMD).

PL 2003, Ch. 270, 51i,2 (AMD).

PL 2003, Ch. 448, 55 {(AMD).

PL 2003, Ch. 452, 81,2 (AMD).

BL 2003, Ch. 688, §AZL.22 (AMD).
PL 2008, Ch. 301, §29-32 {(AMD).

Text current thraugh the 122nd Legislature, Second Spacial Sesalon {July 30, 2005), dosument creatad 2005-10-01, page 4,
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H.

2z

authorization by the candidate for the Commission, its agents or répresentatives
to conduct financial audits of the candidate's campaign financial records and

account(s).

3. Seed Money Restrictions.

A

General. After becoming a candidate and before certification, a participating
candidate may collect and spend only seed money contributions. The restrictions
on s¢ed money contributions apply to both cash and in-kind contributions.

Total Amount.

(1 A participating candidate must [imit the candidate’s total seed money
contributions 1o the Tollowing amounts:

(a) fifty thousand dollars for a gubernatorial ¢andidate;

(b) one thousand five hundred dollars for a candidate for the State
Senate; or '

(c) five hundred dollars for a candidate for the State House of
-~ Representatives.

(2) Notwithstanding any other provision of this chapter, a candidate may
catry forward to a mew candidacy of that candidate campaign equipment
or property, subject to the reporting requirements of Title 21-A, chapter
13 {Campaign Reports and Finances].

(3) The Commission periodically will review these limitations and, through
rulemaking, revise these amounts 1o ensure effective implementation of
the Act.

Campaign surplus. A candidate who has carried forward campaign surplus
according to Title 21-A, chapter 13, subchapter IT [§ 1017(8) and §1017(9)], and
who intends to become a participating candidate, must dispose of campaign
surplus in accordance with the requirements of Title 21-A, chapter 13, subchapter
IO [§ 1017(8)]; provided, however, that a candidate may carry forward only those
portions of campaign surplus that comply with the provisions of this Act
regarding seed money contributions [§ 1122(9) and 1125(2)]. Any campaign
surplus (excluding campaign equipment or property) carried forward under this
provision will be counted toward that candidate’s total seed money limit.

INFORMATIONAL NOTE: The Commission will provide educational materials
to al] former candidates who have a campaign suiplus describing the requirement
that individuals must dispose of campaign surplus to remain eligible for
participation as a Maine Clean Election Act candidate.

Return of Contributions Not in Compliance with Seed Money Restrictions. A
partivipating candidate who receives a contribution exceeding the seed money
per donor restriction or the total amount restriction must immediately return the
contribution and may not cash, deposit, or otherwise use the contribution.

49/52
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G.

Case-by-Case Exception. A participating candidate who has aceepted
contributions or made expenditures that do not comply with seed money
restrictions may petition the Commrission to remain eligible for certification as a
Maine Clean Election Act candidate. The Comunission may approve the petition
and restore a candidate's eligibility for certification if the candidate suceessfully
establighes all of the following eriteria:

{1y the failure to comply was the result of an unintentional error;
{2) the candidate immediately returned all contributions that did not comply
with seed money restrictions or paid for goods or services contributed

that did not comply with seed money restrictions;

(M the candidate petitioned the Comtnission promptly upon becoming aware -
of the unintentional error; and ‘

“(4) the failure to comply did not involve expenditures by the participating

candidate significantly in excess of seed money total amount restrictions
or otherwise constitute systematic or significant infractions of seed
money restrictions.

Accepting a loan from any source including a financial institution prior to
certification, or spending money received in the form of a Ioan, is a violation of
the seed money restrictions of the Act.

Other. A secd money contributor may also make a qualifying contribution to the
same participating candidate provided that the contributor otherwise meets the
Tequirements for making a qualifying contribution.

4, Quualifying Contributions.

A-‘

General. A participating candidate may collect qualifying contributions only
during the relevant qualifying period and only after filing a Declaration of Intent
with the Commission. Qualifying contributions must be acknowledged using
forms provided by the Commission, The forms will include an affirmation by the
contributor that the contributor reeeived nothing of value in cxchange for the
signature and contribution.

Required Number of Qualifying Contributions, A participating candidate must
obtain the number of qualifying contributions during the qualifying period as
required by the Act [§ 1122(7); § 1122(8): § 1125(3)].

Exchanges For Qualifying Contributions Prohibited,
() A participating candidate or an agent of that candidate may not give or
offer to give a payment, gift, or anything of value in exchange fora

qualifying contribution.

(2) This provision does not prohibit 2 participating candidate or that
candidarc’s agent from collecting qualifying contributions at events
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F. Disbursements With No Campaign Value. If a traditionally financed candidate
has received monctary contributions which are disbursed in ways that do net in
any way influence the nomination or election of the candidate, those receipts will
not be considered by the Commission in caleulating matching funds for his or her
opponent. Such disbursements may include repaying a loan received by the .
candidate, refunding a confribution to a contributor, or transferring funda to a
party or political committee for purposes that do not relate to the candidate’s

Tace.
4. Advance Purchases of Goods and Services for the General Election.
A. If a preponderance of consulting services, or the design, printing, or distribution

of campaign literature and advertising, including radio and television advertising,
purchaged prior to the primary election by an opponent of a certified Maine
Clean Election Act candidate are used for the general election, then the portion to
be used for the general election must be counted as a general election receipt in
calculating the amount of matching funds for the certified Maine Clean Election
Act candidate.

B. If a certificd candidate in a general election believes that an opponent, or person
or committee making an independent expenditure, has failed to disclose an
advance purchase for the general election, the certified candidate shall submit a
written request for an investigation to the Commission no later than August 30 of
the election year, or within 30 days of the opponent’s filing of the 42-day post-
primary report, whichever is later. The request must identify the pre-primary
¢lection expenditure that is believed to be for the general election and muat state
a gpecific basis for believing that the goods and services purchased were not used
for the primary election.

C. The Commission will request a response from the opposing candidaie or other
respondent, and will make a determination whether the expenditure should be
counted toward the certified candidate’s eligibility for matching funds,

SECTION 6. LIMITATIONS ON CAMPAIGN EXPENSES,

A certified candidate rmust;

1. limit the candidate's campaign expenditures and obligations to the applicable Clean
Election Act Fund distribution amounts plus any authorized Matching Fund allocations;

2. not accept any contributions unless specifically authorized in writing to do so by the
Commission in accordance with the Act [§ 1125(2) and § 1125(13));

3. use revenues distributed from the Fund only for campaign-related purposes as outlined in
guidclines published by the Commission, and not for personzl or any other use;

4, not use revenues distributed from the Fund to purchase goods to sell for profit;
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5. not spend more than the following amounts of Fund revenues on post-election parties,
thank you notes, or advertising to thank supporters or voters:

Al $250 for a candidate for the State House of Representatives;

B. $750 for a candidate for the State Senate; and

C. 52.500 by a gubernatorial candidate.

The candidate may also use his or her personal funds for these purposes; and

&. not use revenues distributed from the Fund for the payment of fines, forfeitures, or eivil
penalties, or for the defense of any enforcement action of the Commission.

SECTION 7. RECORD KEEPING AND REPORTING

1. Record Keeping by Participating and Certified Candidates, Participating and certified
candidates must comply with applicable record keeping requirements set forth in Title
21-A, chapter 13, subchapter I1 [§1016].

A, Fiduciary Respunsihi].ity for Funds. All funds provided to a certified candidate or
to a candidate’s authorized political committee must be segregated from, and
may not be commingled with, any other funds. Matching fund advance revenues
for which no spending authorization has been issued must be deposited in a
federally insured financial institution until the candidate receives authorization to
spend those funds. ‘

B. Meal Expenses. A candidate or treasurer must obtain and keep a record
for each meal expenditure of more than $50. The record must include
itemized bills for the meals, the names of all participants in the meals,
the relationship of each participant to the campaign, and the specific,
campaipn-~related purpose of each meal.

C. Vehicle Travel Expenses. A candidate or treasurer tmust obtain and keep
a record of vehicle trave]l expenses for which reimbursements are made
from campaign funds. Reimbursement may be based using ¢ither the
standard mileage rate or actual expenses. The candidate must use ane
method exclusively during an election campaign.

(1) Standard Mileage Rate. The standard mileage rate is a set rate
per mile that a candidate may use to compute reimbursable
vehicle travel expenses. Reimbursermnent should be caleulated
using the standard mileage rate currently prescribed for
employees of the State of Maine, For each trip for which
reimbursement is made, a record should be maintained showing
the dates of travel, the number of miles traveled, the origination,
destination and purpose of the travel, and the total amount
claimed for reimbursernent.
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STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOUSE STATION
AVGUETA, MAINE
D4333-0135

To:  Comffission Members and Cotingel
From: Jonathan Wayne, Bxecutive Dircctor Sw
Date:  August 15, 2006

Re:  Merrill-Woodcock Qualifying Contributions

On July 24, 2006, the Ethics Commission received the attached request for an
Investigation from Bénj amin F. Dudley on behalf of the Maine Democratic State
Committee. The cominittee complains that on March 25 gubematorial eandidates
Chandler E. Woodcock and Barbara E. Merrill made £5 qualifyhlg contributions to cach
other. In addition, Ms. Mertill’s husband and deputy treasurcr, and Ser. Woodcock's
campaign manager also gave qualif}dﬁg contributions to the opposing campaigns.

The request alleges that Woodcock and Merrill’s receipt of qualifying
contributions from each other violated 21-A M.R.8.A. §1125(3) which prohibits giving
something of valuc in exchange for receiving a qualifying contribution:

3. Qualifying contributions. Participating candidates must obtain
gualifying contributions during the qualifving period as follows:

A. For a gubernatorial candidate, at least 2,500 verified
reglsten*ed voters of tlus State must support the candidacy

guahfylng contribution, A candidate may pay the fee for a money order in
the amount of 35, which is a qualifying contribution, as long as the donor
making the qualifying contribution pays the $5 amount reflected on the
money order. Any money order fees paid by a participating candidate
must be paid for with seed money and reported in accordance with
commission rules. (underlining added)

OFFICE LOCATED AT: 242 STATE STREET, AUGUSTA, MAINE
WEBSITE: WWW.MAINE.GOV/ETHICS

PHONE: {207) 287-4179 FAX: (207) 287-6775
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The request also argues that the $5 qualifving contributions offend a core principle of the
Maine Clean Election Ac{: that taxpayer funding should be triggered upon a showing of
legitimate public suppart. _

On behalf of the Woodcock campaign, attorﬁ.ey Daniel 1. Billings has responded
as follows: during the weekend of March 24-26, the two campaigns had adjacent booths
at a sportstnan’s show in Wilton. The people involved in the campaigns spent the whole
weekend together. The two candidates made qualifying cpntributions to each other as a
token of good will and as reco gnition of the hard work required for a gubernatorial
candidate to qualify for public funding. He also raises the procedural objection that Mr.
Dudley’s request should have been brought within the seven-day appeal period after the
two candidates were certified.

Ms. Merrill responds that the qualifying contributtons are within the spirit of the .

Maine Clean Election Act and consistent with the non-partisan spirit that she has brought

to govermment service.

Staff Analysis
Alleged Exchange

The Commission staff finds the explanation that the qualifying contributions were
made by Woodcock and Merrill as a token of good will completely believable. The
prohibition in §1125(3) seems to refer to a situation in which a campaign is giving
sémething of value in order to induce someone to make a qualifying contribution to the

campaign, There is no evidence of inducement here. If Woodcock and Mertill claim the

B3/45
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sontributions were made simply as 2 token of good will, the staff recommends that the
Commission accept that explanation at face value.

Even if an exchange of qua.lifyiﬁg contributions between opposing candidates
were deemed to be prohibited, the staff believes the exchange would not threaten these
candidates’ qualification for public funds. Without counting these four qualifying
coniributions, both candidates still received more than enough io meet the eligibility

requirements.

Qualifying Contributions as Support for a Candidate
Mr. Dudley is correct that under the Maine Clean Election Act qualifying

contributions are a sign of support for a candidate. In order for a candidate for Governor

to qualify for public funding, at least 2,500 Maine voters “must support the candidacy by
providing a qualifying contribution to that candidate™, (§1125(3), underlining added)
The definition of qualifying contriEution includes the requirement:

7. Qualifying contribution. "Qualifying contribution" means a donation:

A. Of 5 in the form of a check or a money order payable to the fund in
support of 3 candidate .... (21-A M.R.S.A. §1122(7), underlining added)

The same phrase “in support of” is used to define contribution limits for privately

financed candidates, in Title 21-A M.R.S.A, §1015. In both contexts, the phrase suggests

that the act of giving the funds constitutes the demonstration of support for the candidate.

The Maine Clean Election Act does not require that the donor’s true intent must be for
that particular candidate to win, nor does it require that the individual giving the $3

qualifying contribution intend to vote for the candidate.
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A broader understanding of support apparently has developed among candidates '

and contributors. Many candidates do not restrict their solicitation of 5 to known
supporters. It is not uncommeon for poﬁntia] contributors to telephone the Commission to
ask whether they can give qualifying contributions to more than one candidate for the
same office, and the staff has responded that this is permissible since there is nothing in
the statute to prc!»hibit it. To the extent that the issue has come up in offering informal
advice, the Commission staff has interpreted the $5 qualifying contribution to be a sign

that the contributor supports the candidate qualifying for public financing. The

Commission staff views Ms. Merrill and Sen. Woodcock’s contributions to be consistent
with this broad netion of support.

The statute certainly is open to interpretation az to what form of support must be
intanded by giving 2 qualifying contribution. The Maine Citizens for Clean Elections
have submitted some written suggestions that the Commission and Legislature should
strengthen the notion that qualify‘ing contributions are an expression of support for the
candidate. The Commission staff has been comfortable with the broader understandimg
that has developed, but would be pleased to implement any more specific view of support

that may be mandated by the Legislature.

Staff Conclusion
The Commission staff recommends taking no action on the request for

investigation.

a5/ 45
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July 24, 2006
VIA HAND DELIVERY

Jonathan Wayne, Director

Cornmission on Governmental Ethics & Election Practices
135 State House Station - '
Augusta, Mainc 04333-0135

RE: Complaint and Requesf for Investigation against Candidate
Committees Woodcock for Governor and BarbaraMerrill.com

Dear Director Wayne:

Please accept on behalf of the Maine Democratic State Committee the following
complaint against the “Woodeock for Governor” and ¢ ‘BarbaraMerrill.com’” eandidate
committees and request that the Ethics Commission investigate further the information

- provided below.

The aforementioned committees support, respectively, Republican gubernatorial
candidate Chandler B. Woodeock (“Candidate Woodeock™) and gubematorial candidate
Barbara E. Memill (“Candidate Merrill”’). Earlier this year, it was determined by this
Commission that both Candidate Woodeock and Candidate Merrill had each qualified to
receive up to $1.2 million in public funding to support their candidacies under the Maine

© Clean Election Act, 21-A MLR.S.A. 1121-1128 (the “Act”).

In order to qualify for public ﬁmdmg, gach candidate submlttcd ‘qualifying
contributions” in the amount of $5.00 each froni at least 2500 verified registered Maine
voters. Among other things, the Act bars candidates from giving “anything of value” in
exchange for receiving a qualifying contribution. See 21-A M.R.S.A. 1125 (3) (“A
payment, gift or anything of value may not be given in exchange for a qualifying
contribution™).

According to records filed by both comnuttees, Candidate Woodcock provided a
Candidate Merrill with a $5.00 qualifying contribution in order to assist her in her efforts
to qualify for public financing of her gubcrnatorial campaign under the Act. Candidate
Woodcock’s campaign manager, Christopher Jackson, did the same. Candidate Merrill,
in tum, provided Candidate Woodeock with a $5.00 gualifying contribution in order to
assist him in his efforts to qualify for public financing of his campaign under the Act.
Her husband and Deputy Treasurer, Phil Merrill, did the same, What makes this apparent
swap of qualifying contributions seem to be even less coincidental, and therefore of
greater concern to this Commission, is that all of these contributions sccurred during a
72-hour period between March 24-26, 2006. The contributions between the opposing
candidates themselves, in fact, occurred on the very same day: March 25, 2006. A copy
of the relevant documentation submitted by Woodeock for Govemor and
BarbaraMerrill.com is attached hereto at Tab A.
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Based on the foregoing facts, none of which appear to be disputable, an
investigation by the Commission into whether Candidates Woodcock and Merrill
provided each other with something “of value” — namely, other $5.00 qualifying
coutributions -- in exchange for receiving these qualifying contributions is mare than
warranted. If proven, such a quid pro guo arrangement between opponents ina
gubernatorial election not only vielates 21-A M.R.8S. A, 1125(3), but also offends one of
the core principles upon which the Act was established: that taxpayer funding of a
candidate’s campaign should be triggered only upon a showing of legitimate public
support for that candidate in the form of qualifying contributions.

Should you have any questions about the foregoing, please feel free to contact me.

Smeerely,
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Municipal Registrars: piease cirdie the
number of each conkibutor who is
registered {o vote in the distrist of the
candldate. Above your slghatlure, insert
fhe total number of contribuiors on this
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STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION FPRACTICES
135 STATE HOUSE STATION
AUVUGUSTA, MAINE
04333.0135

July 24, 2006

Barbara Merrill
Memll for Governor
PO Box 1010
Union, ME 04862

Danjel I. Billings, Esq.,
Marden, Dubord, Bernier & Stevens

PO Box 708
Waterville, ME 04901-0708

Dear Ms. Merrill and Mr Billings:

The Ethics Commission received the attached request for an investigation from
the Maine Democratic State Committee. It alleges that qualifying contributions made by
Phil and Barbara Mermill to the Woodeock campaign, and the qualifying contributions
made by Sen. Woedeock and his campaign manager to the Merrill campaign, constitute
an exchangc that is forbidden by 21-A M.R.S.A. §1125(3):

A payment, gift or anything of value may not be given in
exchange for a qualifying contribution.

Please respond to the request in writing no later than Monday, August 7. I will place this
matter on the agenda for the Commission’s next meeting on August 23™ at 9:00 am. My
telephone number is 287-4179 if you have any questions.

Sincerely,

nathan Wayne
Executive Director

ce: Benjamin F. Dudley

QFFICE LOCATED AT: 242 STATE 3TRERT, AUGUSTA, MAINE
WEBRSITE: WWW,MAINE.GOV/ETHICS

PHONE: (207) 287-4179 FAX: (207) 2B7-6775
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August 9, 2006

Tonathan Wayne, Executive Director

State of Maine Commission on Governmental Ethics & Election Practices
135 State House Station ' '
Augusta, Maine 04333-0135

RE: Maine Democrat Party’s Complaint and Request for Investigation against
Candidate Committees Woodcock for Governor and BarbaraMerriil.com

Dear Jonathan:

I am writing on behalf of Woodcock for Governeor in response to your letter of July 24,
2006 seeking a response to the complaint filed by Maine Democrat Party. The complaint is

without merit and should he dismissed without action.

The complaint {s not timely. Though the complaint is not framed as an appeal of the
certification of Senator Woodcock and Representative Mermil] as Clean Elections candidates,
the appeal challenges both candidates’ qualifications as Clean Elections candidates. Appeals
of certification of Clean Elections candidates must be made within 7 days of the certification
deeision. Both candidates in question were certified more than 7 days before the complaint
was filed. Ther morc the mmp]amt is nat timely-and ne action: snould be talen.

The complaint also does not allege facts which, if true, would constitute a violation of
the law. The camplamt does not allege that anyone involved personally received anything of
value. All that is alleged is that an exchange of qua,llfy.lng contributions took place.
Qualifying contributions, by definition, are $5 payments in the form of a check or money
order made payable to the Maine Clean Election Fund. 21-A M.R.S.A. §1122(7). As aresult,
none of the individuals mentioned in the complaint received anything of value. The only
recipient of anything of value was the Maine Clean Election Fund.

The Maine Demogcrat Party, in its complaint and in statements made to the media,
allege a conspiracy between the Woodcock and Merrill campaigns to defraud the taxpayers.
An explanation of how the contributions in question came about illustrates that this ¢laim is
ludicrous. On the weekend of March 24™-26™, both campaigns had booths at 2 sportsman’s
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Jonathan Wayne, Executive Director
August 9, 2006
Page 2

show in Wiltan. By coihcidence, the booths were placed side by side. As a result, the people
involved in the campaigns spent the whole weekend together, explaining the Clean Elections
system to voters and seeking qualifying contributions for their respective candidates. Senator
Woodcock, Representative Merrill, and others invelved in this effort made qualifying
contributions to the respective campaigns as a token of good will and as recognition of the
hard work required for a candidate for Governor to qualify as a Clean Elections candidate. If
the candidates and their campaigns had not found themselves together on this weekend, the
contributions may never have been made.

Senator Woodcock is a strong supporter of the Clean Elections Act. He urges
candidates of all political persuasions 1o run as Clean Elections candidates. He sees his
qualifying contribution to Representative Merrill as support for her decision to run as a Clean
Elections candidate and as & show of support for the Clean Elections system. He believes
strongly that the Commission should take no action which could be seen as discouraging such
contributions.

Though not part of this complaint, Benjamin Dudley and the Maine Democrat Party
have alleged that the fact thai a number of Republican legislators made qualifying
contributions to Representative Merrill is further evidence of collusion between the Merrill
and Woodcock campaigns. This claim is ridiculous. At the time the qualifying contributions
in question were made, Senator Woodeock was involved in a competitive primary campaign
for the Republican nomination, which he was not assured of winning. The Woodcock
campaign did not have the time or resources to be concerned with Representative Merrill’s
effort to qualify as a Clean Elections candidate. It is also significant to note that when the
qualifying contributions in question were made, a number of the Republican legislators who
made qualifying contributions to Representative Merrill were supporting other candidates for
the chubhcan nomination.

The Commission should sce the pending complaint for what it is ~ a partisan political
ploy in the middle of a heated campaign. The Maine Democrat Party is atiempting to use the
Commission to undermine the legitimacy of two of its candidate’s opponents. The
Commission should not be a party to such actions. '

ery truly yours -

Daniel I, Billings
e-mail: dbillines@E@iewi.net
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Barbara

Merrill

Independent - Governor

Jonathan Wayne, Director
Commission on Governmecital Ethics
135 State House Station

Angusta, ME 04333

August 15, 2006

RE: The Maine Pemocratic Party’s request for an investigation into the exchange
of $5 qualifying contributions between State Rep. Barbara Merrill and State
Senaior Chandler Woodcock

Dear Direcior Wayne:

1 am at some loss to respond to this charge because I find so little merit in the zllegation.

I was at a sportsman’s show in Wiltor, Maine, meeting voters and asking for $5
qualifying conttibutions. Chandler Woodeock had a booth next to ours. Chandler
Woodeock and T served in the legislature together and I respect him as a person of sincere

“convictions. Owver the course of the three days at the show, I gave a contribution 1o him
and he gave one to me. My husband also gave one to im. I view my actions as
consistent with the nop-partisan spirit 1 bring to govemment service and with the spirit of
the clean election Jaw,

The fact that Gov. Baldacei’s party Ieadership sces a problem with this is a vivid
demonatration of just how foolishly partisan they have becomne.

Db ead]

State Representative Barbara Merril]
Independent Candidate for Governor

Ld LLEECEL L0z ' : ' Isd dgeir0 90 g1 Bny
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From: Alison Smith [mailto:asmith3@rmaine.rr.com)

Sent: Thursday, August 10, 2006 2:47 PM

To: Wayne, Jonathan

Cc: Jon Barthalomew; 'Eric Johnson'; 'Ann Luther'; 'Ken Morgan'; ‘Jesse Graham',
rvan@nrem.org; ‘Barbara Burt’

Subject: Re: Swapping $5 Qualifying Contributions  _-

Dear Jonathan,

Thanks for the opportunity to weigh in with our coalition's thinking prior to the
Commission's meeting on August 23rd. We are pleased that the Commission wil! take
up the issue of the exchange of qualifying contributions between two rival candidates as

well as the larger issue you bring up.

MCCE is very concerned that attempts to game the system -- by candidates and palitical
parties who assist opponents' efforts to gain access to public funds -- undermine the
legitimacy of the qualifying process, and in doing so may undermine the Clean Election
Act itself. Because the law intends the qualifying process to be a test of support

among voters, such aclivities are inconsistant with the law and should not be allowed.
MCCE supports an Ethics Commission investigation to determine how widespread such
activity was in this election cycle.

MCCE favors measures that strengthen the qualifying process as a measure of genuine
support for candidates running for office. MCCE believes that language in statute, rules,
educational materials and on forms should affirm the purpose of the qualifying process
and make clear that efforts to undermine its legitimacy are a violation of the law.

We've taken a crack.at what these sorts of changes might look like (see below,
underlined segments), and will be very interested to hear what you think.

We do intand to attend the hearing on the 23rd and will further flash out these and some
other ideas in preparation for that meeting.

Sincerely,

Alison

Amendments to Definitions:
7. Qualifying contribution, "Qualifying contribution™ means a donation:

A. Of §5 in the form of a check ar a money order payable to the fund in support of
a candidate, [IB 1995, c. 1, §17 (new),]

B. Made by a registered voter within the electoral division for the office a candidate
is seeking; [IB 1995, ¢. 1, §17 (new).]
C. Made during the designated qualifying period and obtained with the knowledge
and approvat of the candidate; and [IB 1995, c. 1, §17 (new).]

15745
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D. That is acknowledged by a written receipt that identifies the name and address
of the donor on forms provided by the commission. [IB 1995, ¢. 1, §17 (new).]

E. Made as an expression of the voter's support for that candidate in that race.
[IB 1995, c. 1, §17 (new).]

Amendments to Terms of participation:
New paragraph (might require a additional definition — for "Qualifying Process"):

Purpose of the Qualifying Process

The purpose of the qualifying process is to determine whether or not a participating
candidate has genuine support among_voters in that candidate's race. Any effort by any

person to undermine that purpose is a violation of this Act.

3. Qualifying contributions. Participating candidates must obtain qualifying
contributions during the qualifying peried as follows:

A. For a gubernatorial candidate, at least E,SDU verified registered voters of this
State must support the [candidacy] candidate by providing a qualifying
confribution to that candidate; [IB 1995, c. 1, §17 (new).]

B. For a candidate for the State Senate, at least 1500 verified registered voters
from the candidate’'s electoral division must support the [candidacy] candidate by
providing a qualifying contribution to that candidate, or [IB 1995, c. 1, §17 (new).]

C. For a candidate for the State House of Representatives, at least 50 verified
registered voters from the candidate's electoral division must support the
[candidacy] candidate by providing a gualifying contribution to that candidate. [IB
1985, c. 1, §17 (new).]

A payment, gift or anything of value may not be given in exchange for a qualifying
contribution. A gualifying_contribution is made as an expression of support for a specific
- candidate in a particular race, and may not be made for any other purpose. A candidate
may pay the fee for a money order in the amount of $5, which is a qualifying
cantribution, as long as the donor making the qualifying contribution pays the §5 amaunt
reflected on the money order. Any money order fees paid by a participating candidate
must be paid for with seed money and reported in accordance with commission rules.

Amendment to Chapter 3 Rules:
4, Qualifying Contributions.
A. General. A participating candidate may collect qualifying

contributions only during the relevant qualifying period and only
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after filing a Declaration of Intent with the Commission. Qualifying
contributions must be acknowledged using forms provided by the

Commission. The forms will include an affirmation by the

contributor that the qualifying contribution was made as an expression of support for that
candidate in that race and for no other purpose, and that the contributor received nothing
of value in

exchange for the signature and contribution.

B. Required Nurnber of Qualifying Gnntributipns. A participating
candidate must obtain the number of qualifying contributions during
the qualifying period as required by ;the Act 8 1122(7); § 1122(8); §
1125(3)].

C. Exchanges For Qualifying Contfibutionﬁ Prohibited.

(A par’cicipa.ting candidate or an agent of that candidate may

not give or offer to give a payment, gift, or anything of value

in exchange for a qualifying contribution,

(2) This provision does not prohibit a participating candidate or

that candidate’s agent from collecting qualifying contributions

at events where food or beverages are served, or where

campaign promotional materials are distributed, provided

that the food, beverage, and campaign materials are offerad

fo all persons attending the event regardiess of whether or

not particular persons make a qualifying contribution to the
participating candidate,

{3) This provision does not prohibit a candidate from using seed

money to pay the fee for a monay order provided the

17/45
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qualifying contributor pays the $5 amount reflected on the

Amendment to the form:

The candidate named above acknowledges receipt of a $5 qualifying contribution
from each of the undersigned contributors. By signing this receipt, each
contributor affirms that he/she has contributed $5 from their personal funds as an
expression of support for the candidate named above and has received nothing of
value in exchange for his/her signature and contribution. ALL NAMES MUST BE
FROM THE TOWN OR CITY LISTED ABOVE.
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Agenda
Item #4
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STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND BELECTION PRACTICES
135 STATE HOUSE STATION
AUGUSETA, MAINE
Q4333-0135

To! Commission Members and Counsel

T
From: Jonathan Wayne, Executive Director ) ‘J
Date: August 15, 20006

Re:  Request for Investigation by Barbara E. Merrill re: Alleged Push Poll

On July 25, 2006, the Ethics Commission received the attached request for an
investigation from Barbara E. Merrill, candidate for the office of Govemor. Ms. Merrill
had received an ¢-mail from Brunswick resident Andrew Palement stating that he
responded to a telephone survey that contained some statements about Ms. Merrill and
her husband. She characterizes the statements as “very negative.”

Ms. Merrill requested that the Conumission investigate whether the survey
qualifies as a push poll, as defined in the Election Law. (21-AM.R.8.A. §1014-B) The
Mame Democratic Party has acknowledged responsibility for the survey. It demes that
the survey was a push poll, and states that “the primary purpose of the Party’s survey was
to gain a better understanding of voter attitudes toward the candidates running for
governor, as well as toward various public policy issues.” To assist mc in making a
rccommendation, T interviewed Mr. Paiement and another respondent to the poll, Peter
Lord. My notes of the interviews are attached.

Push polls arc commonly understood to be surveys which contain disparaging
statements about candidates and are intended to change the votes of the respondents or
suppress their votes, rather than to gather information. Push polls are not prohibited by
Maine Law, but an organization conducting a push poll must make certain disclosures
including identifying the organization sponsoting the push poll during the telephone
survey. The organization must also register a person as an agent with the Commussion.
The Commission may assess fines of up to $500 for violations of the statute. (21-A
M.R.S.A. §1014-B(2) and (3))

Definition of Push Poll in Maine Election Law

In order to qualify as a push poll, a survey must contain all five required elements
listed iIn 21T-A M.R.S. A §1014-B(1 Y A)-(E):

A, A list or directory is used, exclusively or in part, to select respondents
belonging to a particular subset or combination of subsets of the population, based
on demographic or political characteristics such as race, sex, age, ethnicity, party
affiliation or likc characteristics;

OFFICE LOCATED AT: 242 STATE STREET, AUGUSTA, MAINE
WEBSITE: WWW.MAINE.GOV/ETHICS

PHONE: (207) 287-4179 FAX: (207) 287-6775
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B. The sarvey fails to make demographic inquinies on factors such as age,
household income or status as a likely voter sufficient to allow for the tabulation
of results based on a relevant subset of the population consistent with standard
polling industry practices;

- . The pollster or polling organization does not collect or tabulate survey results;

D. The survey prefaces a question regarding support for a candidate on the basis
of an untnie statement; and

E. The survey is primarily for the purpose of suppressing or changing the voting
position of the call recipient.

If' a telephone survey does not have one or more of these elements, it is not a push poll
under the Maine Election Law.

Response by Maine Democratic Party

In response to a request by the Commission staff, the party has provided:

* asworn statement of Thomas R. Kiley, the president of the firm that oversaw
the poll; _
12 of the actual 63 questions asked within the survey; and
the actual tabulations of results for three of the questions, regarding the
respondent’s age and household income, and the likelihood that the
respondent would vote in the 2006 elections.

Staff Analysis

The Commission staff is persuaded that the survey was not a push poll, as defined
in Maine Election Law. The sworn affidavit of Mr. Kiley and the 12 questions provided
strongly suggest that the survey did, in fact, make inquiries based on age, household
income, and likelihood of voting. This i consistent with the information provided by
respondent Peter Lord, who stated that the survey did inquire about his age and economie
statits.

Mr. Kiley’s affidavit states that the survey results were tabulated. The party has
provided tabulations of the results for the three questions concerning age, household
tncome, and likelihood of voting.

The affidavit also states that respondents were selected randomly from a computer
file of telephone numbers, and that no criteria were used to include or exclude potential
respondents other than that they were registered voters and likely to vote. Therc is no
evidence available that contradicts this statement in the affidavit.

These aspects of the Democratic Party’s survey suggest that at least three
(paragraphs 1(A)-(C)) of the five required elements of a push poll wers not present. In
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addition, the descriptions of the poll by Andrew Paiement and Peter Lord suggest that the
survey was intended to gather information on voter attitudes:

= Length. Both participants said the poll was at least 25 minutes long or longer,
which may indicate that the purpose.of the survey was collecting information
rather than changing or suppressing votes.

» Timing. The poll was conducted nearly 3% months before the general election.

e Perceived purpose. Mr. Lord stated that he believed the poll was “definitely”
testing what statements would influence him as a votet.

Staff Conclusion

The Commission staff concludes that the telephone survey was not a push poll.
While the Commission staff appreciates that other gubernatonal candidates and
commentators will take exception with some of the survey’s statements as described by
Andrew Paiement and Peter Lord, as a general matter negative campaign tactics are not
within the jurisdiction of the Commission. The staff recommends taking no further
action on Ms. Merrill’s request for an investigation.
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Barbara Me‘rr|ll

lndependent for Governq

Tuly 25, 2006

EGMM SN G i) TaE
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Mr. Jonathan Wayne, Executive Director
State of Maine Commission on Governmental Ethics and Election Practicss

135 State House Station
242 Btate Streat
Augusta, Maine 04333-0135

Dear Mr, Wayne,

This letter is a formal request to have the Ethics Commission review
allegations of a “push poll” conducted on behalfof the Mame Democratie

Party on or about July 16%.

As vou have been made aware, an individual from Brunswick contacted me to
complain about a poll he participated in and alleged that the nature of the

. poll was very negative toward me, my family and candidates Woodcoek and
LaMarche. He was so irritated by the poll that he claims he sent an Email to
the Attorney General. Subsequent news reports 1nd1cate that the LaMarche

campaign received similar complaints.

As you know, under MRSA Title 21-A §1014b, push polling is illegal in Maine
and the ultimate authority for determining a push poll rests with the Ethics
Commission. Only you can uncover what the questmns were and for what

purpose they were asked.

On behalf of the people of the State of Maine, T thank you for your prompt
attention to this review.

Sincerely,

p
~ Representative Barbara Merrill
Independent — Appleton

Paid for and Autharized by BarbaraMerrill. Com, PO Box 1410, Union, Maine 02867
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STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOUSE STATION
ATUGLUISTA, MAINE
04333-0135

To: File -
Frem: Jonathan Wayne
Date: July 25, 2006

Re: Conversation with Andrew Paiement

This evening I interviewed Andrew Paiment, who said he complained to Barbara Merrill
and the Attorney General’s Office regarding polling questions he was asked. He stated
the following:

Mr. Paiement received the call the Sunday before last at about 4:00 or 5:00 p.m. The
caller was a woman who said that she was conducting a poll about the governor’s race.

She asked himn how he would vote if the election were held today. The choices were
Baldacei, Woodcock, Memill, and LaMarche. She did not pronounce Baldacci’s name
correctly, and Mr. Paiement had to help her with his name.

Then the caller introduced Baldacei. She described Baldacei as a small business owner,
that he had balanced the budget; there was no new broad-based tax; and mentioned
Dirigo Health.

Mr. Paiement was unsure whether the descriptions of the Governor were made before or
after the question about how he would vote.

Then there were 3 or 4 (maybe 5) questions each about the other candidates. He believes
there were 1o questions about Baldacci other than who Mr. Paiement would vote for.

Some of the questions involved a statement about the candidate and then Mr. Paiement
was asked whether he strongly agreed; agreed; was unsure; disagreed; or strongly
disagreed. He said one option for some of the queslmns was “I do not believe the
statement’ instead of “T strongly disagree.”

Woodeoek was described as a gym teacher and athletic director.

One question regarding Woodcock was: He would make abortion illegal with no
exceptions. Do you sirongly agree? Agree? ...

DFFICE LOCATED AT: 242 STATE STREET, AUGUSTA, MAINE
WEBSITE: WWW.MAINE.GOV/ETHICS

PHOME: (207) 287-4179 FAX: (207) 287-6775
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Another question regarding Woodcock was: He wants to teach Christianity in science
class. Do you strongly agree? Agree? ...

The caller also mentioned something about Woodcock having an anti-environmental
stance and had voted agamst removing arsenic from wood products. Mr. Paiement had to
help her propounce arsenic. He cammot remember whether those statemefits were part of

a “do you agree” question or were statements made about Woodeock’s record separate
from a question.

The questions about Barbara Merrill suggested she had a lack of experience, and
mentioned her husband a number of times. He remembers one question that began: “If
you vote for Barbara Merrill and her husband, ....”" The poll did not explicitly describe
her as a disgruntled Democtrat, as was reported in the press. ‘

The only question about LaMarche that he remembers was concerning single-payer
healthcare. :

The caller said that he would get a second telephone call and that if he pressed the
nunber one during the second call, his responses would be recorded in the poll. He did
not receive the second call.

The call took somewhere between 30 and 60 munutes.

He did not e-mail the Merrill campaign and the Attorney General until this past Saturday.

Mr. Paiement asked that if T received a copy of the poll questions, he would like to see a
copy.
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STATE OF MAINE
COMMISSTION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
133 STATE HOUSE STATION
AUGUSTA, MAINE
04333.0135

To:  File
From: Jonathan Wayne
Date:  Aungust 4, 2006

Re: Conversation with Peter Lord

Yesterday, I interviewed Peter Lord, who participated in a telephone survey sponsored by
the Maine Democratic Party that is the subject of a request for an investigation by
Barbara Merrill. He told me the following:

He said that he received a telephone call about 2-3 weeks ago. The survey took around
25 minutes. '

that he was the youngest voter. The caller said she was taking a political poll regarding
the Maine gubernatorial race.

Peter said that the first section of the survey was not about candidates. It was about
general political issues and his views on them, for example: “To you support abortion?”
He is not sure that the caller asked him that particular question, but that was an example
of the kind of question that he was asked.

He is sure that the caller asked for his age and that he was asked about his economic
status: “Are vou upper-middlc class, middle class, poor, ... 7 He replied that he was
middle class. She may have asked whether he was male or female, but she did not ask if
he was 3 likely votet.

Some sections of the survey were about a single candidate. At the cnd of the section he
was asked: “If you had to vote for governor now, who would you vote for?” He was
given four options: Baldacci, Woodcock, LaMarche, and an independent woman whose
name he forgot. [When I aslked whether it was Barbara Merrill, he confinmed that was
the candidate.]

During each candidate section, the caller would make statements about the candidate and
then would ask something like: “How much does this affect your opinion of the
candidate: a lot? A 1itile? Or, vou do not believe the statement.” Some of the statements
were negative, for example: “Woodcock supported such-and-such a bill, but now he is

QFFICE LOCATED AT: 242 STATE STREET, AUGUSTA. MAINE
WEBSITE: WWW.MAINE.COV/ETHICS
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campaigning against it.” He remembers questions suggesting that Woodcock was right-
wing or fundamentalist, and did that affect his opinion of the candidate.

Peter said that not all questions were negative and some were positive. Regarding
Woodcock, there was a statement that Peter thought was a “plug” for Woodcock and that
turned around the question about social issues, such as Woodeock hags high morals.

He does not remember if there was an entire section on Pat LaMarche, He remembers
that in the first part of the survey LaMarche was described as a radio DI pushing for
some position. The survey did not focus on her a Jot.

He cannot remember if there was a section on the other independent candidate [Merrill].

Regarding Baldacci, he does remember positive statements made abowt him, but cannot
remember if there were negative statements made about bim.

He was repeatedly asked if he had to vote for governor now, who would he vote for. He
stated that he definitely got the impression that the caller was trying to test what
statements would influence him as a voter.
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Title 21-A, §1014-B, Push polling

The State of Mainc claims a copytight in its codified statutes. If you intend to republish this material, we do require that yeu include the following disclairner in your
puhlicaticn:

Al copyrights and other rights to stadory text ave reserved by the State of Maine, The tect ineraclec] int this publication is curvent to the end of the Second Special
Sassion of the 122nd Lagislature, which adiaurmed July 30, 2005, but is subject o chemge without notice, i is aversion that hees not been officially certified by the
Secretary of State, Refer to the Maine Revised Statutes Annototed and supplements far certified lext.

~ The Office of (he Bovisor of Statutes also requests that vou send us onc copy of any stautory peblication you may produce. Our geal islnot to Testrict publishing
activity, but to keep track of who 4 publishing what, to identify any needless duplication and to preserve the State's convright rights,

PLEASE NOTE: The Revisor's Office CAN NOT perform research for or provide legal advice or
interpretation of Maine law. If you need legal assistance, please contact a qualified attorney.

§1014-B. Push polling

1. Push poll defined. For purposes of this section, "push poll” means any paid telephone survey or series of telephone surveys {hat
are similar in nature that reference a candidate or group of candidates other than in a basic preference question, and when:  [2001, <.
416, 81 (new).]

A. A list or directory is used, exclusively or in part, to seleot respondents belonging to a particular subset or combination of subsets
of the population, based on demographic or political characteristics such a8 race, sex, age, ethnicity, party affiliation or like
characteristies; ‘

(2001, @. 415, 851 I(new).]

B. The survey fails to make demographic inquiries on factors such as age, household income or status as a likely voter sufficient to
allow for the tabulation of results based on a relevant subset of the population consistent with standard polling industry practices;

[2001, c. 416, §1 (new).]

C. The pollster or polling organization does not colleet or tabulate survey results;
[2ODL, . 41&, §1 (new).] ‘

D. The survey prefaces a question regarding suppott for a candidate on the basis of an untrue statement; and
[2001, G. 41&, §1 (new}.]

VB, The survey is primarily for the purpose of suppressing or changing the voting position of the call recipient.
[2001, o. 414, 81 (new).]

"Pugh poll" does not include any survey supporting a particular candidate that fails to reference another candidate or candidates other
than iu 2 basic preference question.  [2001, <. 416, £1 (new).]

2. Puzh polls; political telephone solicitations; requirements. Push polling must be conducted in accordance with this subsaction.
f2003, <. 444, §1 (amd).]

A. A person may not authorize, commission, conduet or administer a push poll by telephone or telephonic device unless, during each
call, the caller identifiea the person or organization sponsoring or authorizing the call by stating "This is a paid political
acvertisement by (name of persons or organizations)," and identifies the organization malking the call, if diffarent from the sponsor,
by stating "This eall is conducted by (name of organization).”

[2001, c. 418, 81 {new).]

B. If any person identifiad as either sponsoring or authorizing the call is not required to file any document with clection officials
pursuant to this Title, a valid, cureent, publicly listed telephone number and address for the person or organization st be disclosed
during each call.

[2001, c. 418, §1 (naw).]

€, If any person sponsoring or autherizing the call is affiliated with a candidate, the candidate's name and the office sought by that
candidate must be disclosed during each call.

[2001, c. 41&, §1 (new).]

D, Hthe call is an independent expenditure, as defined in section 1019-B, that a candidate has not approved the call must be
diselosed during each call.

(20032, . 448, §1 (amd).]
Text current through the 122nd Legislaturs, Second Special Session (July 30, 2005}, document created 2005-10-01, page 1,
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Title 21-A, §1014-B, Push polling

Tt is not a violation of this subsection if the respondent voluntatily terminates the call or asks to be called back before the required
disclosures are made, unless the respondent is in any way encouraged to do so by the person initiating the call. [2003, ¢. 448, §1
{amd) . ]

A person may not state or imply false or fictitious names or telephone numbers when providing the disclosures required under this
subgection. [2003, <. 4448, 81 (amd).]

All oral disclosures required by this subsection must be made in 2 clear and intelligible manner and must be repeated in that_fa.shiun
upon reguest of the call respondent. Disclosures made by any telephonic device must offer respondents a procedure to have the disclosures
tepeated. [2003, ¢. 44%, §1 (amd).]

This subsection docs tiot apply to a push poll ot political telephone solicitation or contact if the individuals participating in the call
know each other prior to the call, {2003, <. 448, §1 (amd).]

A person who violates this subsection may be nssessed a forfeiture of 3500 by the commission. [2002, c. 448, &l
{amd) .] ’ ‘

3. Registered agents; requirements; registration. Persons conducting push polling shall register and comply with the requirements
of this subsection.  [2001, ¢, 415, 81 (new).]

A. A person who conducts a paid push. pell or political telephone solicitation or contact, prier to conducting that poll, solicitation or

. contact, must have and contimuously maintain for at least 180 days following the cessation of business activities in this State a
designated agent for the purpose of service of process, notice or demand required or permitied by law, and shall file with the
cormmission identification of that designated agent. Conducting business in this State inclndes both placing telephone calls from a
location in this State and calls from other states or nations to individuals located within this State. The designated agent must be an
individual resident of this State, a domestic corporation ar a foreign corperation authorized to do business in this State. This
paragraph does not apply to any entity already lawfully registered to conduct business in this State,

[2001, o. 416, &1 (new!.l]
B. The commission shall create and maintain forms for the designation of agents required pursuant to paragraph A and require, ata
minimum, the following information;

(13 The name, address and telephone number of the designated agent; and

(2) The name, address and telephone number of the person conducting business in this State.
(2001, c. 41&, &1 (new).]

C. The person conducting push polling shakl notify the commission of any changes in the designated agent and the information
required by paragraph B. ' ‘

(2001, <. 416, 81 (naw).]
D. A person who violates this subsection may be assessed a forfeiture of $300 by the commission.
[_2001 . . 416, 81 (new).]

4. Permitted practices. This section does not prohibit legitimate election practices, including but not limited to:  [2001, o.
416, 81 (mew).]

A, Voter identification;

[2001, g. 418, BI (new).]

B. Voter facilitation activities; or

[2001, ©. 416, 51 (new).]

C. Generally accepted scientific polling research,

12001, <. 416, 81 (new).]

PL 2001, <h. 415, 31 (NEW).
PL 2003, Ch., 448, §1 (AMD).

L

Teet current through the 122nd Legislature, Second Special Session (July 30, 2005), document created 2005-10-01, page 2.
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- STATE OF MAINE
COMMIZSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 BTATE HOUSE STATION
AUGUSTA, MATNE
04333.0135

August 8, 2006

Michael K. Mahoney, Esq.

Prcti Flaherty Beliveau & Pachios LLP
PO Box 8546

Portland, ME 04112-9546

Dear Mr. Mahoney:

On Tuly 25, 2006, the Comumission on Governmental Bthics and Election
Practices received the attached request for an investigation from Barbara E. Mernll,
candidate for the office of governor. Ms. Merrill complains that a survey sponsored by
the Maine Democratic Party is a push poll, as defined by 21-A M.R.5.A. §1014-B. The
party’s chair has been quoted in press stories as stating that the survey was not a push
poll, and has made specific statements about the survey suggestmg itwas a standard poll
for conducting political research.

If a survey is a push poll, the organization conducting the survey must make
certain disclosures including identifying the organization sponsoring the push poll during
the telephone survey. Violations of these requirements may result in penalties of up to
$500.

Basis for Request

. Certain telephone surveys designed to influence the voting position of recipients
are defined as push polls under 21-A ML.R.5.A. §1014-B(1). In order to qualify as a push
poll, a survey must contain all five required elements listed in paragraphs (1)(A) - (E):

A. A list or directory 1s used, exclusively or in part, to select respondents
belonging to a particular subset or combination of subsets of the population, based
on demographic or political characteristics such as race, sex, age, ethnicity, party
affiliation or like characteristics;

B. The survey fails to make demographic inquiries on factors such as age,
household income or status as a likely voter sufficient to allow for the tabulation
of results based on a relevant subset of the population consistent wﬂh standard
polling industry practices;

C. The pollster or polling organization does not collect or tabulate survey results,

D. The survey prefaces a question regarding support for a candidate on the basis
of an untrue staternent; and

OFFICE LOCATED AT: 242 STATE STREET, AUGLDSTA, MAINE
WEEBSITE: WWW.MAINE.GOV/ETHICS

PHONE: (207} 287-4179 ‘ FAX: (207) 2R7-G775
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Michael ¥. Mahoney -2- August 8, 2006

E. The surveyis priméﬁly for the purpose of suppressing or changing the voting
position of the call recipient. '

Tn order-to better understand the nature of the survey, I interviesved two .
individuals who participated in it. Both said that several of the questions about their
support for candidates were prefaced with statements about the candidates, some of
which may have been misleading ot objectionable on other grounds, Nevertheless,
certain aspects of the survey suggest that it genuinely was intended to gather information
on voter attitudes: ‘ :

o ILength. Both participants said the poll was at least 25 minutes long or longer,
which may indicate that the purpose of the survey was collecting information
rather than changing or suppressing votes.

¢ Timing. The poll was conducted nearly 3 % months before the general election.

o Perceived purpose. Mr. Lord stated that he believed the poll was “definitely”
testing what statements would influence him as a voter. .

Accordingly, it is not yet clear to the Comumission staff whether or not this survey meets
the eriteria to constitute a push poll.

Requests for Information and Documents

~ To assist the Commission in making a determination, we request that the party
provide information and documents supporting the party’s position that the survey was
not a push poll. Relevant information and documents may include: '

= astatement of the primary purpose of the poll;
all scripts, statements, and questions used in the survey, including any inquiries
into such factors such as age, houschold income or status as a likely voter; and -

» tabulations of survey results, including any tabulations of results based on subsets
of population. -

Please feel free to include other information that you believe is relevant. 1 have not
included with Ms. Merrill’s complaint an e-mail she received from Peg Meyers. After
interviewing Ms. Meyers, 1 confirmed she was surveyed by a pollster hired by another
candidate. Please telephone me at 287-4179 if you have any questions.

N, (J 2
— Jonathan Wayne a//

ecutive Director

Sincerealy,

ce: Benjamin F. Dudley, Chair, Maine Democratic Party
Candidates for Governor
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PretiFlaherty

MICHAEL K. MAHONEY
mmahoney{@preti.com

August 14, 2006

-

VIA ELECTRONIC & U.S. MAIL

JTonathan Wayne, Director
Commission on Governimental Ethies
135 State House Station

Augusta, Maine 04333-0135

RE: Barbara Merrill “Push Poll” Inguiry
Dear Director Wayne: |

Please accept on behalf of the Maine Democratic Party the following responss o your
letter dated August 8, 2006. That leiter, as you are aware, relates 1o Barbara Merill's complaint
that the Party conducted a “puch poll” in July, 2006.

Ms. Merrill is comrect in asserting that the Party conducted a telephonic survey of likely
voters. The survey took place on July 16-18, 2006 by Kiley & Company, a respected public-
opinion research based in Boston, Massachusetts, She is incorrect, however, in her accusation
that the survey constitites a push poll, as that term is defined in 21-A MR.5.A. § 1014-B (1.

As the Comumission i3 awarg, in order to gualify asa push poll, a telephomic survey must satisly
all five of the required elements listed in that statutory subsection. As described below, and as
the attached documentation illustrates, the Party’s telephonic survey fails to meet several of these
clements. Consequently, Ms. Merrill’s complaint should be dismissed.

Element #1: A list or directory is used, exclusively or in part, to select respondents
belonging to a particular subset or combination of subsets of the population, based on
demographic or pelitical characteristics such as race, sex, age, ethnicity, party affiliation or
like characteristics,

Party Survey: Attached herete at Tab A is the affidavit of Thomas R. Kiley, the
principal of Kiley & Company, which conducted the survey in question. As Mr, Kiley
aftests in this affidavit, 500 respondents to the survey were randomly selected from an
up-to-date computer file of residential telephone numbers throughout the state. See Kiley
Affidavit, § 10. No directory or list was used, exclusively or in part, to select respondents
belonging to a particular subset or subsets of the population.

1150893.1

Preti Flaherty Boliveaau & Pachins P Attorneys at Law
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PRETI FLAHERTY
Tonathan Wayne, Director
Auvgust 14, 2006

Pape 2

Element #2; The survey fails to make demographic inquiries on factors such as age,
hgusehold income or status as a likely voter sufficient to allow for the tabulation of results
based on a relevant subset of the population consistent with standard polling induséry
practices.

Party Survey: Mr. Kiley's affidavit attests that the survey questionnaire collected
demographic, behavioral and attitudinal data about each respondent, including:

(2) party affiliation, if any;

(b) likelihood of voting in the November 2006 election;

(c) age;

(d) educational attainment;

(&) membership in a labor union or employee association;

(f} whether the respondent hes school-age children, and if so, whether the
children attend public or private school;

(g) whether the respondent owns a firearm;

(h) political outlook —i.e., whether the respondent considers himselfherself a
liberal, moderate liberal, moderate conservative or a conservative;

(i) position on the abortion issus;

{i) sociloeconomic status;

(k) religious affiliation, if any; and
(1) gender.

See Kiley Affidavit, 1 7. These questions are likewise reflected in the excerpts from the
actual aurvey itself, attached hereto at Tab B, These excerpts make clear that a primary
focus of the survey was 10 make demographic inquiries of respondents so that the Party
would be able to tabulate and analyze the survey results In a manner conzistont with
standard polling practices.

Element #3: The pollster or polling organization does not collect or tabulate the polling
results.

Party Survey: Asthe Mr. Kiley®s affidavit discusses, the results of the DParty’s survey
were collected and extensively tabulated. Each question in the survey was cross-
tabulated by three pages of demographic, behavioral and attitudinal subgroups. An
excerpt from the tabulations is attached hereto at Tab C. This excerpt consists of pages 4,
163 and 187 of the 219-page Cross Tabulations Report prepared by Kiley and Associates
for the Party analyzing the responses to the July 16-18 survey.

Element #4: The survey prefaces a question regarding support for a2 candidate on the basis
of an untrue statement.

Pai-tx Survey: The survey’s questions relating to particular candidates were
prefaced with facts that are true and are a matter of public record.

11508931
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PrETI FLAHERTY
Jonathan Wayne, Director
Aupgust 14, 2006

Page 3

Element #5: The survey is primarily for the purpusn of suppressing or changing the
position of the call recipient. —

Party Survey: As Mr. Kiley’s affidavit attests, his understanding from the cutset is that
the primary purpose of the Party’s survey was to gain a better understanding of voter
attitudes toward the candidates running for govemaor, as well as toward various public
policy issues. Ses Kiley Affidavit, 6. It was not intended to suppress or change the
position of any respondent. That the survey was not directed towards any particular
siibset of the population only underscores that its goal was to collect voter opinions, not
alter thern.

. T tmst that the foregoing adequately dispels any notion that the Party’s July 16-18 survey
was & “push poll.” On the contrary, the survey was a detailed inquiry (taking an average of 22
mimutes to complete) of a randomly-selected group of respondents, whose methodology was
based on accepted principles of statistical sampling, and whose results were painstakingly
collected and tabulated. See Kiley Affidavit, §11. Although the Commission, in arder to
conclude that the survey was not a push poll, need only find that one of the five required
elements was not met, it can comfortably find here that four, if not all five, of the elements of a
push poll are glaringly absent. For this reason, the Party respectfully requests that the
Comtmission dismiss the cowplaint brought by Ms. Merrill.

The Party will be represented at the August 23, 2006 hearing on this matter and looks
forward to discussing it further with Commission members, staff and counsel.

Sincerely,

i 3 i

Michael K. Mahoney

Enclosures

11508%99.1
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1, Thomas R. Kiley, beving been duly sworn acoording to law, hereby deposs and state as
Tollows: ‘

1. My name is Thomas R Kiley.

2. I amn the president and principal of Kiley & Comapany, located at 667 Boylston Sreet,
Boston, Massachusetts D2116. Kiley 8 Company has since the early 19803 been principally engaged
in the business of conducting public-opinion researck fr a brnad range of polideal, public-polivy,
and instimtional eliems,

I, Meither Inor this fim has ever been enpaged to conduct what ik defined a5 a "puaky
poll” under Maine law.,

4. Tn July 2006, the Maite Democratic Party cotitracted with, our firm to conduct a
public-opinion survey in connection with the 2006 gubernatorial election,

A At the time our firm was contracted, the ditective from Yie Party was to conduat a
telephone survey of 500 Tikely Mainc voters, in support of the Party’s statewide coordinated
campaign (Maine Yictory 2006).

4, The purpose of the gurvey was to gain a better understanding of voter attitudes toward
the ¢andidates running for govnmor as well as toward various publiz-policy issues.

7. My firm thep developed a detailed survey questionnaire congisting of sixty-thres (63)
guegtions that, amoeng other things, collected dempgraphic, behavioral, and athtudinal data about
each respendent, including:

{3) patty affiliation, if any;
Itkeelihood of voting in the November 2006 slection;

{©) age;

(@) cducational attamment,

fe) membership in alabor unien or employee association;

(D  wheiherihe respondent has school-age children, and if so, whether the childeen
aftend public ur private school;

(8) whether the respondent owna a firsarm;

() political outlook ~i.¢., whether the respondent conziders himselfherself a
liberal, moderate libemal, moderale conservative or a couservative;

) pomon cn the abortion issue;

(i)} sociesconnmic statug;

(&) teliglons affitlation, ¥ eny; and

() pender.

The survey likewise tested respundents” views on a mumber of public-policy i iasnes,
mcluding the economy, health care, state taxa.uon and spending, and public education,

9, The survey also tested respondents’ views teward the vatious gubarnatorial

:mndidams and inquired for whotn the rcspundeut wuu!d vate ifthe election were being held
Oorow. -

1150230
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10,  Omnce the questionnaite was finalized, a representative sample of respondents was
tandomiy selectad from an up-to-cate comaputer file of residential telephone mnmbers in the state,
Sorne numbers wers intentionally altered by cormputet to ensurs fhe inclusion of those with unlisted,

as well a8 listed, telephone numbers. A total of 500 intterviews were conducted.

11.  Once contacted, respondents were scresned to ensure that they are i faét registared
to vote and are likely to panticipate in the November general election in Maine; only those regfstersd
and Iikaly to voig were included in the survey. No other criteria were nged to include or exclude
potential tespondents. The sarzple was scientifically designed to ensure that all members of the
respondent nniverse would have an equal chance of being included in the survey.

12, The survey methodology was bated on accepted principles of statistical sampling,
designied to yield results with a mergin of ervor of +/- 4.4 peroent, at a 95 pereent confdence level,

13.  The telephone interviews wers conducted on July 16-13, 2006 by trained
professionale working ftom a central, monitored localion. On average, the intervigws required 22
tminuies to complete.

14, Following the completion of imterviawing, onr firm collected and tabulated tae
resules, subjecting the data to e xigorons statistical analysis. Each guestion in the survey was crosss
tabulated by three pages of dernographic, behevioral, and attitndinal subgroaps.

15, Taopline and crogs-tabular resulis were provided 1o the Party on or about July 19,
2006, ‘

Dated: Auvgust 11, 2006

Thomas R, Kilsy 2]
COMMONWEALTH OF MASSACHUSETTS Augast { 4,, 2006
SUFFOLE, 38

_ Perzonally appeared the above-named Thomas B Kilzy and subseritad 1 (hs tuth of the
foregoing statements by him made and that the staterents ars based upon his own personal
know?edge.

Before me,

1HA0B1 AT

PaGE

KILEY AND COMPAMY PaGE B3

37745
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REDACTED

(RESUME ALL:)
201, These lasi few guestions are only for tabulation purposes, and are stictly confidential,
First, in which category does your age fafl? '

01 = Under 25
D2=251t0 20
D3=301034

04 =35t0 39

05 =40 to 44

06 =45 to 48
07=501{o 54

0B =55 to &2

02 =60 tc 64

10 = 65 and over

202, What was the jast grade of énhng; you complated?

1 = Grade school or less (1-8)
2 = Some high schoal (8-11)
. 3 = High school grad
4 = Vocationall Technica
5 = Some collegs2-yr callage
6 = Four-year <ollege grad —
7 = Pust-graduate wark
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Are you or is anyone in your household a member of a labor_union or emploves
fation?

1 = Yes, self

2 = Yes, other househald member
3 = Yes, both

4 = No, not a union household

204,

Do you have any school-age children living with you? (IF YES:} Do they attend pyhlic
schools or non-public schools?

1= Yes, public schools

2 = Yes, non-public schools
3 = Yeas, both

4 = NMNp, no children

205,

Do you ar any member of your farmily own 3 firearm? {iF YES:) Is that you personailv or
SQMECNE it your househaold? ‘

i=Yes, self

2 = Yes, housahold mamber

3 =Yes, hoth

4 = No, net a gun-owning household

8 = Mot sure

208,

©On most pafitical issues, do you consider vourself a liberal, a moderate liberal, a
modearate eonservative, or a conservative?

1 =Liberal

2 = Moderate liheral

3 = Moderate conservallve
4 = Conservative

& =Moderate/Middle-of-the.road
8 = Not sure

207.

On the issue of abortion would you say you are slrongly pro-life, mosfly pro-life, masily
pro-choice, or strangly pro-choice?

1 = Strongly pro-ife

2 = Mostly pro-life

3 = Mostly pro-choice
4 = Sirongly pro-chaice

3 = Not sure

48/45
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208. K you were asked to use one of these names for the economic class you belong to, which
would you say you belong in--upper class, upper middie-class, middle ¢lass, warking

class, or lower class?
1 = Upper class
2 = Upper middla-class
3 = Middle-class
4 = Working class
b= Lower class

8 = Nat sure

209. % your religious background Protestant, Cathelic, other Christign, Jewish, someihing
gise, or pone? ‘

1 = Protestant

2 = Catholic

3 = Other Christian

4 = Jawish

5 = Something else (RECORD VERBATIM)
G = None

9 = Refuseard

{IF PROTESTANT/CODE 1 OR OTHER CHRISTIAN/CODE 3:)
210. Do you congider yourself aither a fund=mentalisf Chrisfian or an gvangelical

Christian?
1 = Fundamantalist
2 = Evangelical
3 = Neither
2 = Mot sure '
9 = Refused
{(RESUME ALL:)

211. How oflen do you attend religious services—more than weekly, waekly, a few times g
rnonth, seldom, or pever?

1 = More than weekly
Z2 = Weekly

3 = Few times & month
4 = Seldom

% = Never

8 = Mof sure
9 = Refused

212. GENDER, BY GBSERVATION:

1 = Male
2 =Female

*THANK YOU FOR YOUR COOPERATION"

41745
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STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AMD ELECTION PRACTICES
135 STATE HOUSE STATION
AUGUSTA, MAINE
04333-0138

-

To:  Commission Members and Counsel
From: Jonathan Wayne, Executive Director % w
Date: August 15, 2006

Re:  Late Filing Penalty for Incomplete Campaign Finance Report

Complaint and Response

Republican consultant Roy Lenardson filed a request for an investigation regarding
literature mailed in mid-July by the Maine Democratic Party on behalf Sen. Lynn,
Bromley and Rep. Walter Ash. Both Legislators are seeking re-clection. Mr. Lenardson
stated that he could not locate the costs of the mailers in the party’s campaign finance
report filed on July 25. The Commission staff had already received a copy of the Walter
Ash mailer from his opponent Jayne Crosby Giles, who inquired whether the party’s
expenditure in support of Ash entitled her to matching funds.

In response to a questionnaire sent by the Commission staff, the Maine Democratic Party
disclosed: the costs of the Bromley and Ash literature; the vendor from whom the party
purchased the literature (Bridge Communications), that the party had not yet paid the
vendor; and other information. The party also amended its July 25 report to show three
obligations to Bridge Communications totaling $22.539.48.

Duty to Report Expenditures

Under Maine Election Law, candidates, party committees, and political action
committees (PACs) are required to report their expenditures. (21-A MLR.5.A. §§1017(5),
1017-A(2), and 1060(4)) “Expenditure” is defined in Maine Election Law to include a
promise or agreement to make a payment of money to influence the election — that is, an
obligation:

3. Expenditure. The term "expenditure:"
A. Includes:

(1) A purchase, payment, distribution, loan, advance, deposit or gift of
money or anything of value made for the purposc of influencing the
nomination or election of any person to political office, except that a loan
of money to a candidate by a financial institution in this Statc made in

OFFICE LOCATED AT: 242 STATE STREET, AUGUSTA, MAINE
WEBSITE: WWW.MAINE.GOV/ETHICS

PHONE: {207) 2874179 FAX: (207) 2RT-6775
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accordance with applicable banking laws and tegulations and in the
ordinary course of business is not included;

(2) A contract, promise or_agrecment, expressed or implied, whether or
not legally enforceable. to make any expenditure; .. ..

21-A M.R.S.A. §1012(3)(A) (underlining added). In 2003, the Commission adopted a
rule clarifying that placing an order with a vendor for a good ot service is an expenditure
that must be reported by a candidate, PAC, or party committee:

3. Timing of Reporting Expenditures.

A Placing an order with a vendor for a good or service;
signing a contract for a good or service; the delivery of a
good or the performance of a service by a vendor; or a
promise or an agreement (including an implied one) that a
payment will be made constitutes an expenditure,
regardicss whether any payment has been made for the
good or service.

B. Expenditures must be reported at the carlicst of the
following events:

(1) The placement of an order for a good or service;

(2) The signing of & contract for a good or service;

(3) The dclivcry of a good or the perfonnaﬂce ofa
service by a vendor;

(#) A promise or an agreement (including an Imphed
one) that a payment will be made; or

(5) The making of a payment for a good or service.

Chapter 1, Section 7(3) of the Commission’s Rules. The rule was sparked by three
independent expenditure reports which were filed late in the 2004 elections.

Proposed Penalty for Not Filing a Substantially Compliant Report

Under 21-A M.R.S. A §1017-A(2) and (3), party committees are required to report
expenditures that are made on behalf of candidates and other expenditures. That duty
includes reporting obligations, which are listed on Schedule E of the party committec
reporting form.

The three obligations to Bridge Communications totaling $22,539.48 should have been
reported on Schedule E of the party’s post-primary report when it was originally filed on
July 25. The Commission staff believes that because these obligations were not included
in the July 25 report, the report did not substantially comply with the party’s reporting
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obligations under 21-A M.R.S.A. §1017-A(2) and (3). The unreported obligations
represented 20.6% of the party’s total expenditures and obligations for the period

($109,610.12).

Since the report did not substantially conform to the reporting requirements, the staff
recommends that the report be considered late under 21-A MLR.S.A. §1020-A(2) and that
the Commission assess a civil penalty. In keeping with the Commission’s customary
procedures, the preliminary penalty amount is calculated according a formula in §1020-
A(4-A), but a maximum penalty of $5,000 is imposed under subsection 5-A. The
calculation of the penalty is shown on the attached penalty matnx.

The counsel for the party was informed of the proposed penalty on August 11 by way of
Ietter, and the party could not submit a response to the proposed penalty in time for the
Commission meeting packet. The party will submit a response to the proposed penalty at
some time before the August 23 meeting. '

It should be noted that the obligations totaling $22,539.48 exceed the amount spent on the
Bromlcy and Ash literature. It is reasonable to presume that the Democratic Party may
have sent literature regarding other candidates.

Guidance Issue — Reporting Non-Express Advocacy

The Bromley literature is styled as a legislative update, and provides mformation about
the Senator’s legislative accomplishments. The Ash mailer invited constituents to contact
the Representative to express views about pending legislation or other matters. Thns, the
mailers did not expressly advocate the election of Bromley or Ash. Indeed the literature
makes no mention of the general election at all.

PACs are required to report “each e:xpendimre made to support or oppose any candidate,
campaign, political committee, political action committee, ....” (21-A M.R.8.A.
§1060(4), underlining added) Party committees are required to report expenditures
“made on behalf of a candidate, political committee, political action committee, or party
committee ...." (21-A M.R.S.A. §1017-A(2), underlining added)

The staff would like to discuss with the Commission whether PACs and party committees
are required to report the specific amount spent per candidate on communications that do
not contain express advocacy, or whether the committees are only required to report the
total paid to the vendor without reference to the Legislator-candidates identified in the
literature.
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From: Roy Lenardson [mailto:roy@strategicadvocacy.cam]
Sent: Wednesday, July 26, 2005 10:58 AM

To: Wayne, Jonathan o

Subject: Disclaimer, incorrect reporting

Jonathan, sorry to bother you égain....

I —

o o~

| have attachad a copy of the Lynn Bramley mafler thaf went out under the disclaimer of the
“Maine Demacratic Party". However, in reviewing the PAC report of the party filed this week - |
can find nothing for printing costs that would reflect that. Clearly it would have to have been paid
by the party as they used permit #31 and mailed at the non-profit rate, for which oniy state parties
are legally eligible. The mailer went out prior to the {(July 18 deadling) I do note that under the
Senate Democrat PAC there is an expense for $16,000 on political communication for a firm in
Louisiana—which you will recall, this out-of-state firm is the main vendar for the Senate ‘

Cemocrats mafling program.
| am specifically interested in the following:

The total cost of the Lynn Bromley mailer.
The record of who paid for the mailer.
The vendor, including dates of the contract
Who paid for the postage?
A confirmation that the report is or is not in “substantial comphance (Either the Senate
Derms or the Party)
6. Confirmation that permlt 31 15 the non- pr01'|t Democrat Party postage permit

L

| should also note that | have been tald there were a number of House mailings that were similar -
- | believe Janet Mills and Waiter Ash.

Thank you.

Please éonsider this & formal inguiry, and | will be happy to answer any questions,

Roy Lenardson

Strategic Advocacy, LLC
605 US Route One, Suite B
Scarborough, Maine 04074
207.229,0992 (c)
207.510.75631 (o)
207.221.1041(F)
rayEstrategicadvocacy.com
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COMMISSION O GOVER i, Tuly 17, 2006

% ELECTION PRACY IFE. M"‘”*L EHIC |

JGUSTA hef

Mr. Jonsthan Wayne

State of Maine

Commission on Governmental Eth!t:s and
Election Practices

135 State House Station

Augusta, Maine 04333-0135

Dear Jonathan:

As follow up to our copversation this morming, I am faxing with tiis lefter & copy of a
posteard maiter that I reccived on Saturday, July 15,2006, The posteard has been paid
for by the Maine Democratic Party at 16 Winthoop Street Auguste, Mainc 04332, The
content of the eard promotes my opponent, an incumbent lﬂgjslatnr Walker Ash.

The card appears to be a campaign postoard for the benefit of Mr. Ash. The legistativg
session has ended and this has beem mailed Iﬂng after the Junc 13th Pmmary Thus, we
are into the “campaign scason.”

[ am writing o see if this campaign expenditure has triggered say metching fands for my
campaign a8 a Clean Elections Cendidale.

1 would appreciate yours and the Conwnission’s response,
. - . Thank yvou.
- Smmreiy
I 5 /?,’;g
j ‘_fay (311&8
: Candxdate Iouse District #43

- 15 Tozier Street, Beifast, Maine 04915
| 338-4650, x2704 (work) OR. 338-0711 (home}

Peyd for by the Comnptiiten v Elect Jaune Cresh Ciley, 25 Tosicr Siroel, Balfas, Muaing (905
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STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOUSE 8TATION
AUGUSTA, MAINE
04333.0738

VIA FAX & MAIL -

- —r

August 3, 2006

Mr. Benjamin Dudley, Chairman
Maine Democratic Party

P.(>. Box 5258

Augusta, ME 04332

Dear Chairman Dudley:

On July 26, 2006, the Maine Ethics Commission received a complaint from Roy
Lenardson of Sirategic Advocacy, LLC, regarding the attached mailer that appears to have been
sent by the Maine Democratic Party (MDP) on behalf of Senator Lynn Bromley, Additionally,
on July 17, 2006 Jayne Crosby Giles, a candidate for House District 43, filed an inquiry
regarding the attached mailer for Represcntative Walter Ash which also appears to have been
sent by the MDP. Mr. Lenardson asserts that the costs associated with these mailers do not
appear ont any recent party campaign finance reports even though it includes a statement
attributing the expenditures to the Maine Democratic Party and was received by constituents in
both districts in mid-July. A review of the party’s campaign finance reports confirmis this

assertion.

If the MDP made these expenditures, it should have been inchuded in a campaign finance
report either as an expenditure on Schedule B or as an unpaid debt or obligation on Schedule D,
Therefore, the Commission requests a formal response from you in writing no later than Friday,
Angust 11, 2006 to the following questions:

+ What was the cost of the mailer to Senator Bromley's district? What was the cost
of the mailer to Representative Ash’s district?

=  Who paid for the mailer? On what date was the obligation for the mailers
incurred and on what date was the invoice paid? Who is the vendor who
produced and disseminated the mailings? When were the mailers sant to the
" districts? Please provide all supporting documents including but not imited to:
coniracts, invoices, and receipts.

» [fthe obligation was incurred and/or paid for prior to July 18, 2006, what are the
reasons why it was not disclosed on the 42-Day P051~anary ar G- Da} Pre-

Primary report?

OFFICE LOCATED AT: 242 sTATE STREET, AUGUSTA, MAINE
WEBSITE: WWWwW . MAITNEGOV, ETHICS

PRHONE; (107) 2874179 : FAX: (207) 287677
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Benjamin Dudley
Auguast 3, 2006
Page 2

»  Who paid for the postage to mail these communications to Senator Bromley's
and Representative Ash’s distriet? Is Pernmt #] the non-profit postage permit for
the Maine Democratic Party?

Thank you for your prompt attention to this request.

Martha Demeritt
Party Registrar
Ene. _
. ce Senator Lynn Bromley Roy Lenardson
Representative Kevin Glynn Daniel Billings, Esq.

Representative Walter Ash Michael Mahoney, Esq.
Tayne Crosby Giles o .
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PréiiFIaherty

MICHAEL K. MAHONEY
numahoney@Epret.com

August 10, 2006

i -

VIA ELECTRONIC & U.5. MAIL

Marthe Demeritt

Party Regisirar

Commaission on Governmental Ethics
135 State House Station

Augnata, Maine 04333-0135

RE: Strategic Advecacy / Crosby Giles Inquiry

Drear Ms. Demeritt:

Please accept, on behalf of the Maine Democratic Party, the following responsc to your
inquiry dated August 3, 2006 regarding complaints recejved by you from Roy Lenardson of
Strategic Advocacy, LLC and House Candidate Jane Crasby Giles.

At the outset, the Party would like to state that its 42-da ay. post- primary report erroneously
omitted the two mail pieces that are the subject of your Aug, 3" inquiry. The omissions were the
result of a communications lapse within the Party. The Party corrected Schedule E of its 42-day
post-primary report within three business days of learning of the ornissiom from the Commission,
and has taken steps to minimize the risk of this sart of error repeating itself.

Although neither piece was required under 21-A M.R.S.A. § 1014 to have a disclaamer,
both pieces included the following: “Paid for by the Maine Demaocratic Party, 16 Winthrop
Street, Augunsta, ME 04332, This Communicdtion is not authorized by any candidate or
candidate’s comumittee.” That the Party included this information voluntarily only underscores
the fact that the omission in its 42-Day Post-Primary Report was in no way intended to the its
associgtion with these mail pieces.

To provide the Comumission w1th as complt:tc a response as possible, below are answers
to the specific questions posed by you in your Aug. 3" letter:

What was the cost of the mailer to Senator Bromley’s district?
$2253.39. See attached invoice.
What was the cost of the mailer to Rep. Ash’s district?

$1016.18. See attached invoics.
1 1502819.1

Prett Flaherty Beliveau & Pachios LLP  Attorneys at law
One City Center | Portland, ME 04101 | teL 207.791.3000 | max 207.781.3111 | Mailing address: PO Box 8546 | Portland, ME 04117-8546

Augusta - Bath Bazton Loncord Fortland . E m‘ﬁ.rw,i:lret'i.mm
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PRETI FLAHERTY

Martha Demeritt, Party Registrar
Aungnast 10, 2006

Page 2

Who paid for the mailer?

- The Maine Demacratic Party

On what date was the obligation for the mailers jncurred and on what dates was the invoice
paid? ‘

Bromiey: Obligation incurred on June 27, 2006; invoice not yet paid.
Ash; Obligation incurred on June 16, 2006; invoice not yet paid.

Who is the vendor who preduced and disseminated the mailings?
Bridge Cormmunications, 50 Progress Circle, Newington, Connecticut.
‘When were the mailers sent to the districts?

Bromley: The picce was put into the mail on July 20, 2006.
Ash: The piece was put into the mail on July 14, 2006.

~ If the obligation was incurred and/or paid for prior to July 18™, what are the reasons why
it was not disclosed on the 42-Day Post-Primary, or 6-Day Pre-Frimary report?

As discussed above, the Party’s failure to disclose these obligations on the 42-Day Post-
Primary Report was the result of a commnmications lapse within the organization.

Who paid for the postage to mail these communications to Semator Bromley’s and Rep.
Ash’s distriet?

Bridge Cmnmunibaﬁons paid the postage, but built that cost into the overall price paid by
the Party for producing and disseminating the picces.

Is Permit #1 the non-profit postage for the Maine Democratic Party?

No. Pernit #1 is owned by Bridge Communications.

In conclusion, I hope that the foregoing adequately addresses this unfortunate situation
from the Party’s perspective. I also trust that the Party’s prompt correction of this situation

demonstrates its ongoing commmitment to fiull disclosure of its activities and has minimmized any‘
prejudice that others may have suffered as a result of this error.

Sincerzl

Michael K. Mahoney

1150289.1
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INVOICE
ME-Bromley-2006-06
Date: 6/30/06

BRIDGE
COMMUNICATIDNS

50 Progress Circle, Unit 7A
Newington CT. 06111
Phone 860.665.8116

Fax 860.665.1218

Email: beipam@snet.net or

beommunications@sesnet. net

Maine Senate - Brbmley

Atin: Brian Hawking
Email: senate@mainedems.org

Piece Title Qty : BCl Prod. Cost-

Contact Card/Issues 7,269 $2,253.39

Balance Due: $2,253.39

Please avernight all payments to:

Bridge Communications, Inc.
Atin: AR — Pam Madrazo
50 Progress Circle, Unit TA
Newingtan, CT 06111



A5/ 16/2086
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INVOICE
ME-Ash-2006-07
Date: 7/24/06
50 Pragress Circle, Unit 7A
Newington CT. 06111
Phone 860.665.8116
Fax 860.685.1318
Email: bcipam@snet.net or
beommunications@snet.net
Maine House - Ash
Attn: Paul Brunetti
Email; house@mainedems.org
Piece Title - Qty BCI Prad. Cost
Contact Card 3,278 $1,016.18

Balance Due: $1,016.18

Pleaza overnight all paymanis to:

Bridge Communications, Inc.
Attn: AR - Pam Madrazo
50 Progress Circle, Unit 7A
Mewinglon, CT 08111

—

16/28
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Page T ol 1

STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS AND ELECTION PRACTICES
Mail: 135 State House Siation, Augusta, ME 04333
' Office; 242 State Street, Augnsta, Maine
Tel: (207)287-4179 Fax: (207)287-6775
Wehsite: www.mainc.gov/ethics
Electronic Filing: http://www. mainecampaignfinance.com

STATE PARTY COMMITTEE REPORT - 2004

-

Commitice MAINE DEMOCEATIC STATE COMMITTEE
Strect addresy 16 WINTHROP 5T. P.O. BOX 5238 D Check if address 13 different
{official hoadquarters of committae) than praviously reported
City, Zip Code AUGUSTA, ME 04332
Telephone (207)6522-5233
Eemail
Treasurer BETTY L. JOHNSON
Sirect address PO BOX 5258
D Check if address is differant
City, Zip Code AUGUSTA ME 04332.525% fhan previously reported
Telephone (2076226233
E-mail

STATE COMMITTEE FILING PERIODS (Check applicable period below)

Due Date Reporting Perind
0772572006 June 02, 2006 - Tuly 18, 2006
Ts thiz an amendment?
REPORT TYPE : State - 42-Day Post-Primary [XTves [vo

1 CERTIFY THAT I HAVE EXAMINED THIS REPORT AND TO THE BEST OF MY KNOWLEDGE IT IS
TRUE, CORRECT AND COMPLETE.

&/14/2006

Treasurer's Signature Pate

REFORTING EXEMPTION: Any pary committes receiving and expending less than £1,500 in one calendar year
is exempt from the reporithe requirements for that year.,

DATE FRINTED: 81572006 State — 42-Day Post-Primary
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Page 1 ol 1
Maine Demoeratiz State Committes [Schedule E Only)
Name of Party
SCHEDULE E
TOTAL UNPATID OBLIGATIONS (OTHER THAN LOANS)
List all goods or services that kave not been invoiced and all existing unpaid bills,
Date obligation Creditor's name, nddress, zip code Purpase Amaount
Tnenrred
(570 ﬁ/ZUDIS BRIDGE COMMUNICATIONS ‘ 'CDNTACT CARD 021878
50 PROGRESS CIRCLE, UNIT 7A.
MEWINGTON
CcT sl
(6/27/2006 BRIDGE COMMUNICATIONS CONTACT CARD 6,660.35
50 PROGRESS CIRCLE, UNIT 7A
NEWINGTON
cT 06111
07/17/2006 BRIDGE COMMUNICATIONS ‘ SURVEY CARD 6,660.35
50 PROGRESS CTRCLE, TUNTT 7A,
NEWINGTON
CT 05t

%')‘ “'\ ‘«}922;53 A L‘ g

DATE PRINTED: 8/15/2006 State — 42-Day Post-Primary
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Page ! of 1
Maine Democratic State Commitice : ‘ ‘ 8/15/2000
MName of Party Daie Submitted
SCHEDULE F
C SUMMARY SECTION
RECEIPTS ‘ THIS PERIOD ONLY
1. Contributions Received (Schedule A, Line 4) ) 274,544.28
2. Other Receints (interest income, 8tc.) ‘ 384.39
3. Loans Received (Schedule D) 0.9
4: TOTAL RECEIFTS THIS FERIOD (Lintes 1+ 2 + 3) 274 928.67
EXPENDITURES " THIS PERIOD ONLY
3. Contributiéns to or on' behalf of others (Schedule B, Line 3) U000
6. Opetating Expenses (Schedule B-1, Line 3) - ‘ 27,070.64
7. Loans Repayments Mede (Schedule D) 0.00
8. TOTAL EXPENDITURES THIS PERIOD (Lines 3+ 6+ 86,170.64
IN-KIND SUMMARY Fair Market Value Totals
Total In-Kind Contributions this petied {Schedule C) 0.00
Tatal Tn-Kind Expenditutes this patiod (Sehedule C) 0.00

A . B/1572
DATE PRINTED; £20040 Stale -- 42-Day Pogt-Primary
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BE/14/26805 16:43 2@728VETYE ETHICS COMMISSION PAGE @1/83

ETATE OF MAINE
S EOMMISSION ON GOVERNMENTAL ETHICS
ANT ELECTION PRACTICER
135 8tatE HOUESE STATION
AUGUSTA, MAINE
DAF330143

VIAFAX & MATL
Augnst 11, 2006

M. Michael Mahoney, Esq.
PretiFlaherty

P.O. Box 9346

Portland, ME 04112

Dear Mr. Mahoney:

We appreciate your August 10, 2006 response to our request for information regarding
two mailings by the Maine Democratic Party. The Commission will consider this matter at their
next meeting on Angust 23, 2006 where the staff will recommend a $5,000 penalty for failure to
substantially comply with the law.

The 42-Day Post-Primery report amendment made by the Maine Democratic State
Corumitice on August 9, 2006 — 22 days after the filing deadline — ncluded iwfoumation that
accounted for more than 25% of the expenditures for the filing period. For this reason, the staff
believes the original filed report, fled on July 25, 2006 did not substantially comply with the
disclosura requirsments of 21-A MR.S.A. §1017-A(2). For this reason the staff is considering
the report late under 21-A M.R.S.A, §1020-A(2) and will be recommending the assessment of 5
civil pepalty as if the report were filed 22 days late.

: If you wish to provide any additional written materials to the Commission responding to
the proposed penalty, please submit them no later than August 13, 2006 so that the roembers will
have sufficient time to review them. ‘

" Martha Demeritt
Party Regiatrar

Enc._ Penalty Matrix

ce: Benjami.n ﬂudley ‘
Hoy Lenardszon
~ Duandel Billings, Esq.

e,
.

OFFICE LOCATED AT: 242 5TATE 3TREET, AUGUSTA, MAINT
VWEBSITE: WR MA INE.GOV/ETHICS
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BS/14/2806 1B:43 2072876775 ETHICS COMMISSION '  PacE D2/83
Mzine Democratic State Committes

42-Day Post-Primary Report

COMMISSION ON GOVERNMENTAL ETHICS AND ELECTION PRACTICES

- CONTRIBUTION/EXPENDITURE PENALTY MATRIX
LATE PARTY COMMITTEE REPORTS

27°A M.R.S:A. Section 1020-A

A campaign finance report is timely filed when a properly signed cepy E:'F the report, substantially
conforming to the disclosure requurements, is raceived by the Conumssmr:n before 5 p.m. on the date
itis due. A penalty begins to accrue after 5:00 p.ru. on the day the report is due..lP!analtie:s are
based on a percentege of the fotal comtributions or expenditures for the filing period, whichever is
greater, multiplied by the number of calendar days the report is filed late, as follows:

For the first vielation, 1%
For the sscond violation, 3% o
- For the thivd and sach subdequent violation, 5%

Eyzwple: The party commitise treasuver files the PARTY COMMITTEE

repeTt two erigrdar davs late, The comenitss hag not Your penabiy !s caloylated ag fnllows .
+had any pravieus lare filings in the post 2 vears, The ' : "
commitier reports 4 total of 32,500 in sontibutions ) @Exmﬁdmwﬁs 5';-? 71‘* y q 2&- Gr?[

and $1.300 in expenditures fir the fling period. The

penalty {s caleulated as follows: -
Topeent preseribed: X af 2 ' -

$2.300 Gueater of the ameount of tata! gontbudans

received Or expenditures nyade during the '
filing perigd, 55-:2_;_2 ! i v ;2%"1
E.(  Peroont praserthed for first volagion ’ ‘ . ‘
' ‘ Numiber of days Jae X Q.- A
$25.00 Onc pergent of tata) senerfbatons _ ' ‘
£.2_ - Number of calendar days (ne Total penalty acerusd; % {D":‘g "1 a H . '5{
550.00 Totml penalty Commission may assess Meaxitmin pehalty S5, CC@

A penalty begins to acerue at 5:00 p.m. or the day the report s due,

Any penalty of less than 55 is waived.

Viclations accumulate on reports with filin g deadlines in & 2-year period that begins on Jaguary st
of sach even-numbered vear. Waiver of a penalty does not nullify the finding of 2 vielation.

A required report that is sent by certified or registered United States mail gnd postmarked at
least 2 days before the deadline is not subjact to penalty.

Maximum penalties: -

State Party Commitles: $5.000
Municipal, District, & County Committeas $500

Reviged 12004
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Muite Damsaretic Seate Commitice
Mame of Pary

RECETFTS

1. Gentriburions Resstved (fehedule A, Line 4)
2. Othar Recelpts (imerest income, ete.)
3, Loans Received (Schadule T

4, TOTAL RECEIPTS TIHIS PERIOTH (Linas T -+ 24 3)

EXPENDITURES

5. Contritnrtions to or on behalf of athers (Sebedule B, Lite Ay

§. Qpemting Expenses (Schedule B-1, Line 3)

7. Loanz Repayments Mads (Seheduls 1)

8. TOTAL EXFENDITURES THIS PERTQD (Lines 5+ &+ 7)

TN-KTND SUMMARY

Total In-Kind Contributions this period (Schedule C}

Taotal In-Kind Expenditures this period (Schedule C)

DATE PRINTED: i1 1720085

ETHICS COMMISSION PaSE  22/28

ETHICS COMMISSION PAGE B3/83
Brge i of §

2/11,/2006&
Date Submitted

SCHEDULEF

-

SIMMARY SECTION

THIS PERICHI ONLY

274 544 38

3%4.39

00

274.923.67

THIS PERIOD ONLY

=50, 00

87.070.64

0.00

B¢, 170,64

Fair Market ¥alne Totals

.00

2.00

Slale - 42-Dry FoaePmary
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o

Title 215A, §1012, Definitions

(4) Any unreimbursed travel expenses inourred and paid for by an individual who volunteers personal services to a candidate, if
the cumulative amount of these expenses does not excead $100 with respect to any clection;

(4-A) Any unreimbursed travel expenses incurred and patd for by the candidate or the candidate’s spouse;

(5) The paytrient by a party's state, district, county or municipal commiitee of the costs of preparation, display or mailing or
other distribution of a party candidate Listing;

{6) Documents. in printed or electronic form, including party platforms, single copies of issue papers, information pertaining 1o
the requirementa of this Title, lists of registered voters and voter identification information, created or maintained by a political
party for the pencral purpose of party building and provided to a candidate who is 4 member of that party;
{7) Compensation paid by a political patty to an employee of that party for the following purposes:

{a) Providing advice to any one candidate for a period of no mors than 20 hours in any election;

(b} Recruiting and overseeing volunteers for campaign activities involving 3 or more candidates; or

() Coordinating campaign events involving 3 or more candidates;
(8) Campaign training sessiong provided to 3 or more candidates;

(8-A) Costs paid for by a party committes in connection with a campaign event at which 3 or more candidates are present;

{8-B) Wouod or other materials used for political signs that are found or contributed if not originally obtained by the candidate or
contributer for campaign purposes; :

(8-C) The use or distribution of any communication, as described in section 1014, obtained by the candidate for a previous
election and fully paid for during that election;

{%) The use of offices, telephones, computers and similar equipment when that use does not result in additional cost to the
provider; or

{10) Activity or communication designed to encourage individuals to register to vote or to vote if that activity or cormmunication
does not mention a clearly identified candidate,

[200%, <. 301, 57 (amd).]
3. Expenditure. The term "expenditore:”  [2005, <. 301, 58 (amd).]

A Includes:

{1) A purchase, payment, distribution, ivan, advance, deposit or gift of money or anything of value made for the purpose of
%nﬂuenciﬂg the nomination or election of any person to politicel office, exeept that a loan of money 1o a candidate by a financial
institution in this Statc made in accordance with applicable banking laws and regulations and in the ordinary course of business
is not included; ‘

(2) A contract, promise or agreement, expresged or implied, whether or not legally enforceable, to make any expenditure;
(3) The transfer of funds by 2 candidate or a political committee to another candidate ot political committee; and

(A payment ot promise of payment to a person contracted with for the purpose of supporting or opposing any candidate,
campaign, political committee, political action committes, political party, referendum or initiated petition; and

[2003, ©. 618, 51 (amd).]
B. Daes not include;

(1) Any news story, commentary or editorial distributed through the facilities of any broadcasting station, newspaper, magazine
or other perindical publication, unless the facilities are owned or controlled by any political party, political comrnittee or
candidate; ’

(1-A) Any communication distribwied through a public access tefevision station if the communication complies with the laws
and rules governing the station and all ¢andidates in the race have an cquat oppormnity to promate their candidacies through the

Text current through the 122nd Legislature, Second Special Session (July 30, 2005), document created 2005-10-01, page 2.
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Title 21-A, §1017-A, Reports of contributions and expenditures by party committees

The State of Maine claims 2 copyright in its codified statutes, If vou intond to repubslish this miaterial, we do raquire that you inchude the follawing disclaiter in your
publication:

All eopnrights end other ¥ights to statutory text are reserved by the Surte of Maine. The text included in this publication is current fo the end ﬂfl the Senulnd Spetial
Session of the 122nd Legislature, which adymernec July 30, 2005, but is sulject to change withnut notice. It is & version thar has not heen officially certified by the
Secretary of Stewe. Refer to the Maine Revised Stanues Anvotated mnel supplements for certified text

The Office of the Revisor of Stattes alao requests that you send 18 nne copy of any statutary publication you may produce. Our goal 5 miat to restrict publishing
activity, but o keep track of who is publishing what, to identify any ncedless duplication and to preserve the State's copiytight tights.

PLEASE NOTE: The Revisor's Office CAN NOT perform research for or provide legal advice or
interpretation of Maine law. If you need legal assistance, please contact a qualified attorney.

§1017-A. Reports of contributions and expenditures by party committees

1. Contributions. A party committee shall report all contributions in cash or in kind from an individual contributor that in the
aggregate in a campaign total more than $200. The party committee shall report the name, mailing address, cccupation and place of
buginess of each contributor. Contributions of $200 or less must be reported, and these contributions may be reported a3 a lump sum.

[18983, =. &80, Pt. &, 82 (amd).]

2. Expenditures on behalf of candidates, others. A party committes shall repott all expenditures in cash or in kind of the
* committee made on behalf of a candidate, political comtuittee, political action committee or party committee registered under this chapter.
The party committee shall report:  [19932, <. 718, 51 (amd) .]
A. The name and address of each candidate and the identity and address of a campaign or commities;
{1991, «. B3%, §23 (new); B33 (aff}.]
B. The office sought by a candidate and the district that the candidate seelcs to represent; and
(19291, <. 832, §23 (new); E33 (aff).]
C. The date and amount of cach expenditure,
[1993, o. 715, &1 {amd).]

3. Other expenditures. Opemtional ¢xpenses and other expenditures in cash or in kind of the party committee that are not made on
behalf of a candidate, committee or campaign mmst be reported a8 a separate item. The party committee shall report:  [1993, <.
515, 82 (amd) ]

A. The name and address of each recipient;
(1993, c. 715, 52 (new).]

B, The reason for the expenditure; and
[1593, o. 718, 82 (new).]

C. The date and amount of each expenditure.
[1993, @. 715, &2 (new).]

4, Filing schedule. [2003, ¢. 302, 82 (rp).)

4-A. Filing schedule. A state party committee shall file its reports acecrding to the following schedule. [2005, <. 201, §18
famd) .]

AL Quarterly reports must be filed:
{1) On January 15th and must be camplete up to January 5th;
{(2) On April 10th and st be complete up to March 31st; RS
-(3) On Tuly 15th and must be complete up to July 5th; and

{4) On October 10th and must be complete up to September 30th.

Text currant thraugh the 122nd Legislature, Second Special Session (July 30, 2008), decurment created 2005-10-01, page 1.
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Title 21-A, §1020-A, Failure to file on time

The Statc of Maine claitms a copyright in iis codified stanutes, ¥ you ntend to republish this material, we do require that you include the following disclaimer in your
publication:

AW capyrights and pther rights to statutory text are reserved by the State of Maing. The text included in this publicarien is currert 1o the end of the Secomd Special
Session of the 122nd Legisiature, which adiourned July 30, 2003, bt is subject to change withowt notice, It is o version that hav not heen officially certified by the
Secrerary of Siate. Refor to the Maire Revised Statwtes Arnorated and supplemeris for certified text,

The Office of the Revisor of Stafutes also requests that you send s ane copy of any stabstory publication you may produce. Cur goal is net to restrict puBiTishing
activity, bui to keep track of who is puhlishing whalt, to identify any needless duplication and to presetve the State's copyright rights.

PLEASE NOTE: The Revisor's Office CAN NOT perform research for or provide legal advice or
interpratation of Maine law. If you need legal assistance, please contact a qualified attorney.

£1020-A. Failure to file on time

1. Registration. A candidate that fails to register the name of a candidate, treasurer or political committee with the commission ‘
within the time allowed by section 1013-A, subsection 1 may be assessed 4 forfeiture of $10. The commission shall determine whether a
registration satisfiea the requirements for timely filing under section 1013-A, subsection 1. [1985, . 483, §15 (new).]

substantially conforming to the disclosure requirements of this subchapter, is received by the commission before 5 p.m. on the date it is
due. Except as provided in subsection 7, the comimigsion shall determine whether a report satisfies the requirements for timely filing, The
cornrnizsion may waive a penalty if the commission determines that the penalty is disproportionate to the size of the candidate's campaign,
the level of experience of the candidate, treasurer or campaign staff or the harm suffered by the public from the late disclosure. The
commission may waive the penalty in whale or in part if the commission determines the fatlure to flle a timely report was due 1o
mitigating civcumstances. For purposes of thiz section, "mitigating circumstances” means: [2003, <. 628, Pt. A, §3

(amd) .] '

% 2. Campaign finance reports. A campaign finance report is not timely filed unless a properly signed copy of the report,

A. A valid emergency determined by the commission, in the interest of the sound administration of justice, to warrant the waiver of
the penalty in whole or in part;

[1989, <. 729, §5 (amd).]
B. An error by the comtnission staff
(1999, c. 728, BS (amd).]
C. Failure to receive notice of the filing deadline; or
[1293, =. 729, 85 {(amd).]

. Other ciroumstances determined by the commission that warrant mitigation of the penalty, based upon relevant evidence presented
that a bona fide effort was made to file the report in secordance with the statutory requirements, including, but not limited to,
unexplained delays in postal servics,

(1228, <. 729, 85 (new).]
3. Munif:ipni campkai‘.gn finance reports. Municipal campaign finance reports tiust be filed, subject to all the provisions of this
subchapter, with the munieipal clerk on forms prescribed by the Commission ot Governmental Ethics and Election Practices. The

municipal clerk shall send any notice of lateness required by subsection 6 and shall notify the commission of any late repotts subjzct to a
penalty, [1985, c. 825, Pt. B, §5 (amd).]

4. Basis [or penalties. [2001, . 47C, §7 (amd); T. 21-A, 21020-A, sub-54 {rp) .1

4-A. HRasis for penalties. The penglty for late filing of a report required under this subchapter, except for aceclerated campaign
finance reports required pursuant to section 1017, subsection 3-B, is a percentage of the total contributions or expenditures for the filing
period, whichever is gregter, multiplied by the number of calendar days late, as follows: (2001, c. 7.4, Pt. PP, Bl (new);
g2 (aff) )

A. For the first violation, 1%

[2001, «. 714, Pe. PP, Bl (new); 82 (aff).]

B. For the 2nd viclation, 3%,; and

[200_1 , C. 714, FR. PP, 51 (new); 52 {aff).]

Text current through the 122nd Legistature, Secornd Special Session (July 30, 2008), document areated 2005-10-01, page 1.
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Title 21-A, §1020-A, Failure to file on time

C. For the 3rd and subsequent violations, 5%,
(2001, . 714, Pt. BP, §1 (new); 82 {(aff).]
Any penalty of less than $5 is waived. [2001, <. 714, Pt. PP, &1L (new); §2 (aff).]

Violations accumulate on reports with filing deadlines in a 2~year period that begins on Januaty 1st of each even-numbered year,
Waiver of a penalty does not nullify the finding-ef a viotation. [2001, e. 714, Pt. PP, 51 {(new); 52 (aff).]

A report required to be filed under this subchapter that is sent by certified or registered United States mail and postmarked at least 2
days hefore the deadline is ot subject ta penalty. [2001, =. 714, Pt. PP, §1 (new); §2 (aff).]

A tegistration or report may be provisionally filed by transmission of a facsimile copy of the duly exeseuted report to the commission,
as long as an original of the same report is received by the commission within 5 calendar days thereafter. [2001, a. 714, Pt.
PP, 81 (new); 8% (aff).]

The penalty for late filing of an accelerated campaign finance report as required in section 1017, subseetion 3-B may be up to but no
more than 3 times the amount by which the contributiona received or expenditures obligated or made by the candidate exceed the
applicable Maine Clean Election Fund disbursement amount, per day of violation. The commission ghall make 2 finding of fact
establishing when the report was due prior to imposing a penalty undet this subsection. A penalty for failure to file an aceclerated
campaign finance report must be made payable to the Maine Clean Election Fund. In ass¢ssing a penalty for failure to file an accelerated
campaign finance report, the commission shall consider the existence of mitigating circumstances, For the purposes of this subsection,
“mitigating circumstances” hag the same meaning ag in subsection 2. [2002, <. 714, Pt. PP, Bl (new); 82 (aff).]

5. Maximum penalties. [2001, c. 470, §8 (amd); T. 21-A, 51020-A, sub-§5 (rp).]

3=A. Maximum penalties. Penalties assessed under this subchapter may not execed: [2003, c. €28, Pt. A, §4
© {amd) L]

A. Five thousand dollars for reports required under section 1017, subsection 2, paragraph B, C, I, E or H; section 1017, subsection
3-A, paragraph B, C, D or F; section 1017, subsection 4; and section 1019-B, aubsection 3;
[2003, c. 448, B4 (amd).]

% B. Five thousand dollars for state party committee reports required under section 1017-A, subsection 4-A, paragraphs A, B, C and E;
[2002, c. &2B, Pt. A, & (amd).]

C. One thousand dollars for reports required under section 1017, subsection 2, paragraphs A and F and section 1017, subscction 3-A,
paragraphs A and E; '

{2003, @, 628, Pt. &, 54 (amd).]
D. Five hundred dollars for municipal, district and cenmty committees for reports required under section 1017-A, subsection 4-B; or
[2003, . 628, Pt. &, B4 (amd).]

E. Three times the unreported amount for reports required under section 1017, subscotion 3-B, if the unreported amount is less than
$5,000 and the commission finds that the candidate in viclation has eatablished, by a preponderance of the evidence. that 2 bona fide
effort was made to file an accurate and tirnely report.

[2001, =. 714, PL. BP, 81 (mew); §2 {(aff).]

6. Request for a commission determination. Within 3 days following the filing deadline, a notice must be forwarded to a candidate
and treasurer whose registration or campaign finance report is not received by 5 p.m. on the deadline date, informing them of the basis for
calculating penalties under subscction 4 and providing them with an opportunity to request a commission determination. The natice must
be sent by certified Unjted States mail. Any request for 4 deterrnination must be made within 10 calendar days of receipt of the
comimission's notice. The 10-day period during which a determination may be requested begins on the day a recipient signs for the
certified mail notice of the proposed penalty. If the certified letter is refused or left unclaimed at the post office, the 10-day peried begins
on the day the post office indicates it has given first notice of a certified letter. A candidate or treasurer requesting a determination may
either appear in person or designate a representative 1o appear on the candidate's or treasurer's behalf or submit & notarized written
explanation of the mitigating cireumstances for consideration by the commission. [RR 1235, ¢. 2, §38 (gor).]

) 7. Final notice of pepalty, Afier a commission mecting, notice of the commission's final determination and the penalty, if any,
tmpased pursuant to thig subchapter must be sent to the candidate and the treasurer,  [RR 2003, o, 1, 514 (ecog).] .

If no determination is tequested, the commission staff shall calculate the pretialty as prescribad in subsection 4-A and shall mail final

Text current through the 122nd Legislature, Second Spacial Session (July 30, 2005), document oreated 2005-10-01, page 2,
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Title 21-A, §1060, Content of reports.

The State of Maina claitns 2 copytight in its codified stamtes, i you intend to republish this material, we do require that you inchude the fillawing disclaitner in your
publication:

All copyrights and ather vights o statutary text ore reserved By the Steie of Maine, The text ieludded i this publication is current to the end of the Second Special
Sesion of the 122nd Legislature, which adiournsd July 30, 2005, but is subject to change without notice, It is a version that has nat been officially certified by the
Secretary of State. Refer 1o the Maine Revised Statutes Anmoigied and supplements far certified fet.

The Office of the Revisor of Statutes also requests that you send us one copy of any stzaxtory pullication you may produce. O goal is ot 1o testict publisling
activity, but to keep track of who is publishing what, to identify any needless duplication and to preserve the State's copyright rights,

PLEASE NOTE: The Revisor's Office CAN NOT perform research for or provide legal advice or
interpretation of Maine law. If you need legal assistance, please contact a qualified attorney,

§1060. Content of reporis

The raports must contain the following information and any additional information required by the commission to monitor the
activitics of political action committces:  [198%, <. 181, &6 {new).] .

1. Tdentification of candidates, The names and mailing addresses of any candidate whom the committes supports, intends to
support ar secks (o defat. The report must indicate the office that the candidate is seeking, the political party represented by the
candidate, if aty, the date of the contest and whether the contest is an election or a primary;  [1985, ¢, 161, 86 (naw).]

2. Identification of committees; parties. The names and mailing addresses of any political committee or political party supported
in any way by the registrant; [1985, o. 161, §8 (new).]

3. Tdentification of referendum or initiated petition. The referendum or initiated petition which the committee supports oi"
opposes and the names and mailing addresses of the organizations to which expenditures were made; [1983, <. 161, 86
(new) -]

% 4. Tiemized expenditures. An itemization of sach expenditure made to support or oppose any candidate, campaign, political
committee, political action conumittee, political party, referendum or initiated petition, including the date, payee and purpose of the
expenditure and the address of the payee. If expenditures were made to a person described in section 1012, subssetion 3, paragraph A,
subparagraph (4}, the report must contain the name of the person; the amount spent by that person on behalf of the candidate, campaign,
political committee, political action committes, political party, referendum or initiated petition; the reason for the expenditure; and the
date of the expenditure. The commission may specify the categories of expenditures that are to be reported to enable the commission to
closely monitor the activities of political action commitiees; [20085, ¢. 3a1, 8§27 i(amd).]

3. Aggregate expenditures. An aggregation of expenditures and cumulative aggregation of expenditures to a candidate, campaign,
political commitiee, political action committee, referendum or initiated petition, [19%1, &. 835, §30 (amd} .]

6. Tdentification of contributions. Names, occupations, places of business and mailing addresses of contributors who have given
more than $50 to the political committee after the committee has registersd under seetion 10533, the amount contributed by each donor and
the date of the contribution. The information already reported as required by section 1033, subgection 7 should not be duplicated; and
[2003, o. 615, %4 (amd).] .

7. Other expenditures, Operational expenses and other expenditures in cash or in kind that are not made on behalf of a candidate,
committee or campaign, [1391, c. B35, §31 (mew): 833 (aff).] '

PL 1885, Ch. 181, &6 {NEW).

PL 12381, Ch. 839, 530,31 (AMD).
PL 1281, ¢h. 339, §33 (AFF).
PL 2003, Ch. B15, 53,4 (AMD).
BL 2008, ¢h. 20L, §27 (2MD)Y.

Taxt current through the 122nd Leglslature, Second Special Sasslon (July 30, 2005), dacurment created 2005-10-01, page 1.
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SECTION 7.

4,

EXPENDITURES

Expenditures By Consultants, Employees, and Other Agents of a Political Campaign.
Expenditures made on behalf of a candidate, political committee, or political action,
comnittee by any peraon, ageney, fitm, organization, etc. emploved or retained for the .

“purpose of organizing, directing, managing or assisting the candidate, the candidate's
comiitiee, or the political action committee shall be deemed expenditures by the
candidate or committes, Such expenditures must be reported by the candidate or
committee a8 if made or incurred by the candidate or committee directly.

Expenditures By Political Action Committees. In addition to the requirements set forth in
21-A M.R.8.A. Section 1060(4), the reports must contain the purpose of each
expenditure and the name of each payee and creditor.

Timing of Repdrting Expenditures.

A, Placing an order with a vendor for a good or service; signing a contract for a
good or service; the delivery of a good or the performance of a service by a
vendor; or a promise or an agreement (ineluding an implied one) that a payment
will be made constitutes an expenditure, regardless whether any payment hag
been made for the good or service.

B. Expenditures must be reported at the earliest of the following events:
(1) The placement of an order for a good or service:
(2) The signing of a contract for a good or service:

3) The delivery of a good or the performance of a service by a vendor;

(4) A promise or an agreement (including an implied one) that a payment
will be made; or ‘

{3) The making of a payment for a good or service.

C. At the time the duty to report an expenditure arises, the person submitting the
report 18 required to determine the value of goods and services to be rendered
(preferably through a written statement from the vendor) and to report that value
as the amount of the expenditure. IT the expenditure involves more than one
candidate election, the report must include an allocation of the value to each of
those candidate elections.

Advance Purchases of Goods and Services for the General Election.

A, Consulting services, or the design, printing or distribution of campaign literature
ot advértising, including the creation and broadcast of radio and television
advertising, contracted or paid for prior to the primary election must be received
prior to the primary election in order to be considered primary election
expenditures, ‘
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$TATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOUSE STATTION
AUGUSTA, MAINE
04333.0135

To:  Commission Members and Counsel
From: Jonathan Wayne, Executive Director —% v/
Date: August 15, 2006

Re:  Complaint Against MERI

On July 25, 2006, the Ethics Commission received the atiached complaint against the
Maine Economic Research Institute (MERI). The complaint was filed by John R.
Hanson, Executive Director of the Maine State Building and Construction Trades
Council. Tt concerns a publication entitled Roll Call 2006 (hereafter “Roll Call™) that was
distributed as an insert in Maine newspapers in late July. It is subtitled “A Report on the
122™ Maine State Legislature from an Beonomic Point of View.”

The Roll Call contains a rating for all 186 members of the 122" Legislature. The rating
is based on the members’ voting records on legislation which MERI believes will benefit
Maine’s economy.

Main Points of the Complaint

The complaint expresses a number of points of view, which can be summarized as
follows:

» The Roll Call does not contain the specific bills which form the basis of the
ratings, and there are differences of opinion about which policies promote a
healthy economy and quality jobs.

» MERI s a “special interest organization” “promoting a political perspective

... to the public at large™ and that political fact should be indicated in the

publication.

» The Roll Call uses the seal of the State of Maine, which sugpests some official
authority or endorsement.

»  The Roll Call should contain a “disclaimer’ to better inform readers as to the
political nature of the publication.

OFFICE LOCATED AT: 242 STATE STREET, AUGUSTA, MAINE
WEBSITE: WWW. MAINE.GOV/ETHICS

Hedad
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Response by MERI

The president of MER], Edward J. McLaughlin has submitted a four-page letter with
attachments including correspondence with the Commission staff dating back to 1999. In
summary, he states that MER] is a nonpartisan research organization that 1s “dedicated to
improving Maine’s economy and business environment by providing objective
information to enhance economic policy-making.” Mr. McLaughlin notes that the issucs
chosen by MERI are the result of scientific study, and that MERI's board of directors
includes members of both major political parties and independents.

Staff Analysis of Complaint by Mr, Hanson

The staff coneludes that the Roll Call does not violate any provision of the campaign
finance law or Commission Rules. Each of Mr. Hanson’s main points is discussed
below,

The Roll Call does not contain the specific bills which form the basis of the ratings, and
there are differences of opinion about which policies promote a healthy economy and
quality jobs.

The Commission staff appreciates that many have strong opinions regarding
MERT’s selection of bills and its legislative ratings. Nevertheless, MERI's choice
of bills or how specifically the bills are listed in its publications 1s not within the
jurisdiction of the Commission. MERI is entitled to conduct its own analysis as it
sees fit and to publish it. Those disagreeing with MERT's analysis atre free to
rebut it in their communications. That is part of the political process.

MERT is a “spectal interest organization” ‘'promoting a political perspective ... to the
public at large " and that political fact should be indicated in the publication.

The Roll Call should contain a “disclaimer” to better inform readers as to the political
nature of the publication.

Based on the descriptions of MERI received by the Commission staff, much of
MERTDs activities appear directed at informing MERTD's subscriber-businesses
about legislation and legislator activity. Since 2004, however, it has published
brochures and guides directed toward the public at Jarge (e.g., the 2004 Voter
Guide, and the 2005 and 2006 Roll Call). The staff is most familiar with the 2004
Voter Guide which was the subject of two complaints filed with the Commission.
Although the issue is open to interpretation, my personal view is that the voter
guide, in particular, seems intended to influence elections from a political
perspective. That perspeciive 1s: providing positive comment about Legislators
who are helping Maine’s economy in MERT'g opinion, and negative comment

g

about Legslators who are hurting Maine's economy in MERI's opinion.
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In any casc, even if MERI is viewed as a political organization, the Election Law
and Commission Rules do not require that the Roll Call publication contain any
particular disclosure, staternent, or marking. More than 21 days before an
clection, only those communications expressly advocating the election or defeat
of a candidate must contafn the “paid for” disclaimer that is familiar from political
signs and advertising. (21-A M.R.S.A. §1014)

Thus, Maine law requires the “paid for” disclaimer based on the content of the-
puhlication, not whether the organization sponsoring it is registered as a political
action committes or is political in nature. Because the Roll Call does not contain
express advocacy, it is not required to include this disclaimer.

It should be noted that i 2005 the Legislature amended the disclosure
requirement in 21-A M.R.S.A. §1014 to include any communication that names
or depicts a clearly identified candidate and that is disseminated to voters during
the 21 days before an election — even if the communication does not contain
express advocacy. (See subsection 2-A) Thus, organizations distributing the
MERI Roll Cali or Voter Guide within the last 21 days before the election may be
required to include the disclaimer stating what persons financed the
communication and whether it was authorized by the candidates.

The Roll Call uses the seal of the State of Maine, which suggests some official authority
or endorsement,

The use of the seal of the State of Maine is not within the jurisdiction of the
Commission. Moreaver, the staff cannot find that MERT’s use of the seal violates
any statute, The only restriction that could arguably apply is the prohibition on
the use of the seal for commercial purposes in 1 M.R.5.A. §204. Because the last
page of the Roll Call does solicit new subscribers to MERI which is a paid
service, MERI may wish to consider whether the use of the seal on the cover of
the Roll Call is consistent with that provisiot.

Other Issne: Is MERI a political action committee?

- Mr. Hanson contends that MERIT is a political organization that is promoting a political

perspective to the public at large. It is not clear whether he intends to argne that MERI
qualifies as a political action committee as defined in Maine Election Law. I flag this
issue for your attention as something which the Commission could consider at a future
meeting, if a specific request were filed or if the Commission is inclined to take it up on
its own. Mr. McLaughlin has not addressed the issue in his response. The purpose of the
PAC law is better disclosure of what persons or organizations are raising and spending
money to influence state elections in Maine. Tf MERI were deemed 2 PAC, it would be
required to register and file regular campaign finance reports.

Mr. MeLaughlin has met with the staff of the Commission at least three times to discuss
whether MERI is conducting its business in compliance with Maine Election law. First,
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he and MERI’s counsel, Douglas 8. Cart, met with my predecessor, Bill Hain, in October
1999. Following that meeting My, Carr sent a letter dated Novemnber 1, 1999 confirming
MERT’s understanding of the meeting. That letter states that if MERT engaged in conduct
that might be deemed political activity, it would do so as part of 2 PAC sepa;ratc and apart
from the acuwtws of MERL

Mr. McLaughlin met with me in August 2004 prior to my first general election as the
Commission’s Executive Ditector, and sent a confirming letter dated August 11. 1
responded with a letter dated August 17 stating my conclusion as Executive Director that
as long as MERI confined itself to activities described in its August 11 letter, it did not
appear to qualify as a PAC and it did not appear that it would be required to file
independent expenditure reports. That letter — like all advice from staff — is based on the
evidence available at the time and is not binding on the Comimission.

On June 28, 2006, T met again with Mr. McLaughlin, Glen Foss, MERI's Vice President,
and Douglas Carr. I noted that since our August 2004 meeting, MERT had published
50,000 voter guides for the 2004 clections and had produced a new publication, the Roll
Call, which MERI proposed to send directly to the public at large. I advised them that if
MERI continued to expand its publications to the public, that could increase the
perception that MERI is attemapting to influence elections, That advice is summarized at
the end of an August 4, 2006 guidance letter. As I note in the letter, the question of
whether MERI 15 a PAC 1s not an casy one because of the ambiguity of part of the PAC
definition. ((21-A M.R.5.A. §1052(5HA)2)}

Staff Conclusion

The staff recommends that the Commission dismiss the complaint, unless Mr. Hanson
can point to a particular requirement which is violated by the Roll Call. If a specific
request is filed, or if the Commission were so inclined on its own, it could eonsider at a
future meeting whether MERI is a political action committec.
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Maine State Building and Construction Trades Council

277 Hmckley Road, P.O. Box 249, Clinton, Maine 04927
i

July 24, 2006

Mr. Jonathan Wayne. Executive Director - ”n%i“i;u e
Maine Ethics Commission P
135 State House Station

Augusta. Maing (4333

Dear Director Wayne: TR

Please consider this, !ett<=a a {"mmal camp aint h]mg in 1he Inatter of an insert published in
today's Bangor Daily \imw by 1he Madine Economic’ Research Instituté:. This “Report on the
122" Maine State Lugmlatulc " purports 't provide: *...an Ecbnomzc Pomt of View."
However, no listing of apn'c'lf‘c. bﬂh ot Le,g,lq alive’ Documents is 1nc uded ta’ provide a reader
with the qpu:mcmucs used in‘determining each I,egmlator s rating Mnfeoven while
suggesting the fepor smnmﬂed from the perapective-of creatifig a “he 1t11y economy. strong
businesses. and quality jobs, thete is algnmcamly WIdES}]]BHd atd, ]L5111mate dlffmence of .
scholarly cmnoﬁjfc .and pﬂﬂhu:ll opmton as 10 premscly what best pmmbtes Ihese ob]eu:wcs

public as qomuhmu cf 24 amh«:n m i wlmt constitutes n‘seamnnﬂ,ﬂ mgx echcms jis) bm]dmg, a

strong n,wnom\f ;-"A rex,:ew ot‘ aev;ra[ ot thc Lc,ub]atwe JE‘SUCS pub]lbh&‘:d eIscwhm e by the

suhm:qaun‘ Luus "\l...n.ttll']““? S - X

, w“

The Mame BL.] Idm;: .md omh uc:tmn Tradcs Council would ar L‘{UE that ﬂ'lﬂ Maine.
Feonomic Reszarch Institute isa ‘HPE‘C!’A[ interest mwumzauon zmd as suchy is pronmlm& a
political pn.tspn,cuvﬂ*: and agenda ot énly 1o its- membirs, supporters: arld wbscnbms. but to the
puhlzc at large. Cleardy. t]m Mhml tach! shiowld e aclmcawled;ed and mdrcarcd on the Report.
as 1s in this case, the ‘~ta1<. of Maing Seal, (.:LiLQt'-!t ng we might note! qomc official authority or
endorsemant). At the very least, it would &em approjiriate to attach’ some ‘disclaimer to better
inform readers at to the pmnm:ﬂ pature of the publication.

Finally. whatever the cvum.d] oatr:omc of this conmh:m the Trades Council is
persuaded thar there is 2 need for greater wublw awareness of {ssues so critical to our system of
government and the shaping of public .301105. We look forward to participating in the discussion,

Sincergly,

@Q\M

John R. Hanson. Executive Dircelor

Ko Bangor Daily News
infof@me-ri.org

Tel: (207)426-9910 » Fax (207) 426-9161 + Email; buildingtrades @ hotmajl.com
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L Miine pecple 1\;c_t11c-glm?i\n:'i'
" hemlthy envifofiment & A place to

And

live and to misc gur families.

It's not just the' pristine envi:
ronment that binds 05 to this
Place. Maine is 2 safe plate, with
Among the lowest orime FAtes in
bur nation. Our achsols arg also
rated among the best and more
Makne peopte 0w their bomes
than i fractically any other seae.
These things are important to us
and our dlected officiats showld b
pradaed for taking sctfons to sup-
port theis agllsvementa.

However, thete is work to do.
Fot ton long Miine's mcomomy has
bern underperformlng Its poten-
tial. It no secret to Maing penplg,
The number one priarity for Maine
ciiizens in this decnde, idéntified
through reliable pedfls and surveys,

' achieved, We beliove in the com:

mon senee AAVVY OF Maine people.
Gheh the facts, they make fhe sght
dectsions; but whar are the fgts?
Whe i supporting A strong Maite
cconomy and Who nesds (o hear
from yenap

The information within these
Papes provides you with the tools
to ask the right questions of your
Jegistntors and candidates for polit-
ical office. Your questions witl help
focus our stare governmeant on cre-
ALt a AbrongRr toonomy.

Cur mission i3 ta create 4
FLEONRET Mg coonomy, T s
port healthy Maine husinesses, ted
o pravide quality jobs Mot Maine
people, We present this report on
the etanomle performance of the
Maime Lepisiatare for your consig-
eriticm. The rest {5 up 0 you. .
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How the Votas Are Selected .
Al iggislation that the Maine Eessamis Resmarch Insdtuts
{MERY considers for ingluzion In its Ecopemic Roting ealculas
tiems it first festadl agalnst those issues that Malne emplovers.
have identified as critics! to their jugcess and thair ability to .
create ecomataiz opportunity for Maine =itiZzens,, Jobs, To |

A5 L Martin

',:'”:"I'“"‘ '";l’"‘k -;"":'5"‘ Nl'lﬂ‘ :"‘: & Memittien . g--l"lFﬂ""';r o o e 1ok Aceumtely drtarmine thage iggues, MER| employs 3 perlndlc
pehlene: Miekapon anhlenee, [lannar unklener: Tamprien rehilzncer FLovl rlchmer: Ragle 1okn .
Penahannr Gounty Tennbacm Gotary . Penabrcnl Coilsky Arsamank Connry Anniludk Eounly sclentific survay of Maite rmployers (Senier Management -

Survey. This study Is Kghly slanifieart snd is repracentative of
Maine's milx of business sectars. Leglslation thet pazies thi:
tagt it moved om to the naxt step,

Ta further refine 1ts seleetion of legisiation, MER! draws
upon the expertise of o 1&member Advisary Committee. The
Commilttee members are govemment affairs professonqls rap.
raseAting a broad cresssectiah of Maine employers with
dlvarse palltical atfiliatians, Thera are Demacaty, Rapublicans,
Independents, and those nat enralled In any politiesl party on
the Committee 1o kéep thr selection pracess sharply focused
e econamic issues, MERI and Its mothadologies are secictly
nanpartisan, The Commitire meets evary twe weaks during a
legistative assian 1o scrutinize mach seieged B for rafevancy
and Flignificance ageinst the irses dentified by Malnr
employers. By the ond of tha lagisiative scsslon the Committee
will have reviewed hundreds of bils and narawad the final list
10 the most eritiest legistation {panesatly betwaen 75 = 25 bifis)
Final selectlons are discussed and debatad ane mare time by
the Zommities before thelr Rpal re-:ammr-nd-ptlons are dent
on to MERI's Raard of Diteetors.

MERT'S Direatars are busingss awnars and 5en|ar-mamgnr5
from o broad cross-section of Maine’s business retors, The
Beard, [ike the Advisery Compitten, is comerised of remlnrs
fratn across the political spegtrom and s nonpartisan, Priot o

maeting, the Board is sant the Advisary Commitee meame
mentations along with a synapsts of the bills and an axplana-
tlon of why the Cammittes salseted spectfic bills. The Board
révicws the reccommendsd legislation and then meets with
the Advisory Comities to discuss the fimal selnctions, After
caraful review sad discussion, MERIs Board votes on which
legislation te includa in the Eearmomic Rating caltulatinns,

The resulting selections arn those legislative Inltjatves
fromn each sesslan which arg MOstitrpartant to the widdst
passible range of Malna ampleyers and which are alse funga-
rraptal 1 2 sirong BEEnGTT.

4

Mare than ninety percnnt m‘ Mame amplow_-rs Hire srnall
businessem..wt the mustrecant report from the Small Business
& Entrapreneurship Counci) {SBEC Octobar 2005) reveals that

Maine is a poor 49th in !he USat i pla:e to run & small business,
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TO CONTACT YOUR LEGISLATOR:
General Phane (switchboard) 207-624-9494

GOVERNOR: 207~28?-3531 - governor@maing.gov « www.maing.gov/governor

SENATE: 1-800-422-6900 (rmessages sessions only)
Democrats: 207-287-1515 - www.mairesanate.org

Republicans: 207-287-1505

HOUSE: 1-800-423-2900 (message; s25510ns anly)
Bemocrater 207-287-1430+ www.maina.gevegis/Mousedems
Republicans: 207-287-1440+ www.mahousegop aorm
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TAX BURDEN: state and local tax burden js the most impartant
measure of how taxes affect individual citizens and businesses,

Tax burden is sitnply what we are baing azkad to pay ve,what wae can
affard to pay (the ratio of tatal state and locof tax revenues divided by
persondl income). In their nost recant report the Tax Foundation listed
Maine as having the highest state & local tax burden in the country.

. Mareover, Maine has had the highast or sacand highast state and local
tax burden in the U5 for mate than tan consecutive vears. To add ta
Maine's tax burden difficulties, a 2004 report by Ernss & Yound faungd
that Maine alse placed the highest state & focal tax burden on its
husingsses at 24.4 % (store and local business taxes per dallar of capital
incerme). This 5 no way to grow an economy ot craate guality jobs.
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PERZONAL INCOME GAP: “Increased personal income is fundamental to
achieving a high quality of life for Maine citizens. It is also a direct
reflection of econemic growth and prospetity,” “In 2004 (most racently
available data from the US Buresu of Econemic Analysis) Maine ranked
34th in the nation on per capita personal income, Maine consistently
ranked in the low to mid-thirties nationally sinee the early 1980z
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A Bright Economic Future for Maine
It’s about economic opportumty Jor all Mazne people
‘.j,-.KEEPHum‘

& Focus on a Claan, Healthy Envirpnment

mﬂruunn-nnt

o Investing in Education and a High Quality Workforce

& Providing High Quality Healthcare Systems

@ Invecting in Research & Development

£ Growing International Exports

& Promoting Tourlsim

@ Improving Quality of Internet & Cellular Cammunications

@ Investing in Roads, Bridges, Seaports

# Providing Business Support with High Quality Banking
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w:rg- lqulm;ur wﬂl tell you thr are
for jobw, for o stong economy, and that
they want o help crefte oppoftunity

i s progpesity. Legislavors bave been,
BAViRE thts a% [ang 25 snyons can rtmemb:n Tt
" i have results fhat are something different,
Snml:th:ng just dogsn't Add up.

- What arc the faces 2lvout Malne' ] :cummy
and. the teonemis votog, performanee of gur
- legislrtore? The Maine Ecanomic Rescarch Tozth
nate’s (MERI mission 18 to p-rrwldq }rou with

the information,, Ane how-w:l) does MIRI do
the job? According to one state Senator,

“F tirink fr's (MERT) the best thing that
i baz Bapponed o bebalf of ihe citizers
And a Bates Collepr Profossor Emerioe of
Politica] foclence wrote,

TTh{IX rating fystes [z ome of tbr
st sopbishicated, most realistic
e moxt govnevare I bope seen de
decades of studying interest

MER] advosates for a sireng Maine
cconomy. MERT sulseribers suppon
healthy Businesses snd quabity jobs a% funda-
" meniml o the way Ee shouwld he” In Maine. 10

-.ijilrtie-

of Mainr in ny 12 years az & Iegisknor”

*’l thmk it's (MERI} the best t}ung
that has happened on behalf of -
the citlze-ns of Maine in my 12 .
years asa legmlatur.

you agres that Mame's sconomy is an imponaet
Jssue needing gur attention, MERI provides you
with power( information; inforeation you can
usc to aRgape it the frrocoss,

HERE'S WHAT YOU CAN DD, AMD IT WONT
TAKE A LOT OF YOUR TIME,

« Commutricate with your lagislaters and
candldntes for public office. Call them. Write
them. Mett them face-to-face, They reafly do
want te hear from you.

+Telt thern what you think about Improving
Maine's weonomy and what you want them 1o
foclis ot in Auguats.

Froup ratings of KElslaors.., = Stay intouch. Give; our elected afficials the
The MERI system: cloes o first henefit of yeur erigoing advice and support
rate job." throughout the lagilative sessiah.

» Listen ta what they hava ta say, And
mensure what they do. Azcauntah(lity and
Performance Revlew is the lmy to continusis
Improvement,

The Maine feommmic Resopych Mt &5 an indopenden?, prévats, notforprofit corporatfon
governed &y @ board af direetors o ar Dusiness otwners, CROS, and sondor shafl refaraTenifig
& diverse group of Maine contpnities, The board and staff’ are focused on creating @ healtin
Matne economy), sroftf Businesses, and guatliye fobs.

A — —— — —— e o e
z “No Really...
| support a strong Maine econorny.”
Do they really? Get the Facts. Subscribe ta MERI today, Your suppert for the
production and distributian of information like the MER! Rofl Call will keep the
facus on improving Maine's econamy and creating jobs.. . for us and our kids, <

www fixmaine.com
Powerful Information for Effective Action®
Te subscribe to MERI or to order additional coples contact:
7 University Drive = Augusta, Maine 04330-5472 « [207) 622-8075 + fa: (207) £22-0371
emali; infoe®me-ri.org
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August 14, 2006

M. Jonathan Waymne, Executive Director

Maine Commission on Governmental Ethics and Election Practices
135 State House Station

Augusta, Maine 04333

Dear Mr. Wayne:

This letter is in response to the complaint filed by John R, Hanson, Executive
Director of the Maine State Building and Construction Trades Coungil,
regarding an ingert placed in the July 24, 2006 issue of the Bangor Daily News
by the Maine Economic Research Institte (“MERI™). Mr. Hangon voices three
ctiticisms about MERI's 2006 Roll Call newspaper insert: 1) he complains that
the bills upon which MERY’s legislative ratings are based are not listed in the
publication; 2) he argues that Roll Call should state that there are differences of
opinion about how best to ¢reate a healthy economy; and 3) he claims that the
use of the State of Maine seal on the cover of Roll Call is inappropriate, because
MERI is promoting a “political perspective and agenda.”

Mr. Hanson's criticisms$ are unsound. Even if his critique were valid, none of
the claims would constitute a violation of any laws or regulations administered
by the Maine Commission on Governmental Ethics and Election Practices.
Therefore, this cotnplaint against MERT should be dismissed. A brief

~description of MERI, along with a specific response to each of Mr. Hanson’s
claims, follows:

The MERI Mission

MERT is an independent, nonpartisan, not-for-profit corporation governad by a
board of directors who are business owners, CEOs, and senjor staff Tepresenting
a diverse group of Maine employers. MERI is dedicated to tmproving Maine's
economy and business environment by providing objective information to
enhance economic policy-rmaking. Committed to a healthy economy and quality
jobs, MERI conducts nonpartisan research and tracks legislator performance on
critical business and economic issues. As an integral part of achieving MERT's
economic goals it publishes perjodic documents and reports. The 2006 Roll Call
i$ one of the ongoing reports that MERI has published since the organization
was founded in 1999. Roll Call is no different in aim and content than the many
other educational legislator reports published by other organizations in Maine,

Foweriul Information For Effective Action®
7 UNIVERSITY DRIVE - AUGUSTA, MAINE 04330-9412
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including organizations such as the Maine People’s Alliance, the Maine League of
Congervation Voters, or any mumber of similar groups. MERI's 2006 Roll Call is a report
on the full 122™ Maine State Legislature from an economic point of view similar to reports -
from other state organizations expressing, for example, an environmental point of view.
MERI’s methodology treats all 186 Maine State Legislators exactly the same and as such is
explicitly fair to each Legislator.

MERI has made every reasonable effort to ensure it complies with all laws and regulations
for all its activities. Shortly after MERI was formed, staff and legal counsel met with and
sent follow-up correspondence to the former Director of the Maine Commission on
Governmental Ethics and Election Practices, William C. Hain, Il (see attached letter from
November 1, 1999) affirming our meeting with him on MERT’s status as a 501(c)6. We
followed-through with a meeting and an exchange of letters (see attachments) with you in
August 2004, to ensure that our new products stayed within the letter of the law, Most
recently, we met again with you and the Commission’s Assistant Director, Paul Lavin on
Jupe 28, 2006. This most recent meeting was to inform you about MERI's 2006 publication
plans including drafts of the 2006 Roll Call. You wrote back to us on August 4, 2006 (see
attached fetter), offering vour personal opinion that the 2006 Roll Call does not appear to
contain express advocacy within the meaning of Chapter 1, § 10(2) of the Coromission’s
Rules such that MERI would be required to file an independent expenditure report.  From
the date of our founding, we have worked diligently to ensure MERI stays within the
bounds of its charter and all applicable laws and regulations.

Mr. Hanson’s Complaint Is Unsound.
1. The Bills Used‘ to Determjne I.esislative Ratines Are on MERT’s Website.

Mr. Hanson complains that *,..no listing of specific bills or Legislative Documents is
included to provide a reader with the specific issues used in determining each Legislator's
rating.™ While no law or regulation requires MERI to list the bills that make up the
legislative ratings, the Roll Call explicitly encourages readers to visit MERI"s website at
sww. £ixmaine. con where they will find all this information and more. The Roll Call also
clearly explains in great detail how votes are selscted on page 3 of the Roll Call, and
exactly what MERI is on page 8.

2. MERI Has the Righi to Express Its Viewpoint As to What Constitutes a Strong

Economy,

MERT’s central purpose i3 to create an egvironment that will foster a healthy economy,
strong businesses, and quality jobs. Mr. Hanson complains that it is inappropriate for
MERI to present itself as an authority on economic matters when others may hold different
opinions about how to promote MERI s objectives.

—
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As an initial matter, no law or regulation prohibits MERI from expressing its viewpoint
about economic issues simply because others may have competing viewpoints. Differing
views are of the hallmarks of a free and-open society. Mr. Hanson is free to air his own
opimion about what constitutes a healthy econonyy if he disagrees with MERI’s viewpoint.

Furthermore, there is empirical support for MERI's position on economic matters. The
issues that MERI identifies as fimdamental to a strong economy are not arbitrarily selected.
Instead, those issues are identified by Maine employers from around the state, through the
use of scientifically designed and executed surveys. Sixty-six percent of the employers
providing MER]T guidance through their responses to these surveys are small businesses
with fifty or fewer employees. Thus, MERTs work is gnided by those issues most critical
to the success of small Maine businesses—ithe very backbone of Maine’s economy.
MERIs approach and methodology are strictly and exclusively driven by economic issues.

Through the direct and scientifically analyzed input from a representative sample of
employers throughout Maine, MERI’s work does lend sighificant weight and authority to
its understanding of what it takes to build a stronger Maine economy. The most recent
(2005) Senjor Management Survey received responses from 531 business leaders from a
broad and representative spectrum of Maine industry sectors, The study’s participants also
offer a diverse geographical representation of Maine employers. This carefully designed
and executed study has a statistical error factor of less than 4.5% at the .95 level of
confidence, clearly representative of the answers expected from most Maine employers.
These data are as close as one can get to the center of Maine’s economy.

Mr. Hanson, while making no specific reference, also takes issue with how MERI

characterizes legislative issues. MERI relies on the language of legislation itself and makes

it easy for visitors to its website to link directly to the full language of proposed legislation
on the official state legislative website. As a service to our subscribers, MERI also .
summarizes the legislative bills it tracks. These summuaries are based on the summaries
provided by the legislative website and may include what Maine employers report as
important to them,

3. MERI’s Use of the Maine Seal Is Appropriate,

Finally, Mr. Hanson takes issue with MERT’s use of the Maine Seal on the cover of Roll
Call. He claims that this use is inappropriate because MERI “is promoting a political
perspective and agenda.” Once again, there is no law or regulation that would prohibit
MERT’s use of the Maine Seal in this instance. Mr. Hanson’s interpretation as to why
MERI used the State of Maine Seal on the Roll Call is simply wrong, The seal was
included with pride for our state and to make clear reference that the issues within are those
of Maine’s ecopomy. You will find on MERI’s 2005 Roll Call not only the seal but also an
image of our state with: “This Report was printed in Maine on paper Manyfactured in
Maine.” The seal was used as a positive connection to our state and not for the eynical
reasons suggested in the complaint. MERI believes its work will lead o a stronger
economy that will benefit all Maine citizens and the use of the seal reflects our optimistic
expectations and commitment to reaching this goal.

<= L =0
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Contrary to Mr. Hanson's claim that MERI is a political organization, the group is instead
designed to consider all relevant economic issues with a broad view that captures key
issues that cut across Maine’s economy. To help maintain its economic perspective and-
avoid politicizing the process, MERI’s Board of Directors includes members from both

" major political parties and those not affiliated with any political party. The Board's diverse
political affiliation and MERI’s mission keep its focus on the economy and away from
inserting any political points of view in its work. It is MERI’s Board of Directors - Maine
business leaders - who decide what legislation is used in MERT’s calenlation of its ratings
of legislators. It should be noted that MERT has no members. MERI’s financial support is
exclusively derived from subscriptions to its information, sponsorship of its programs, and
sales of its products. Subscribership was built into MERI’s organizational design to further
remove any real or perceived outside influence.

Conclusion

The 2006 Rol] Call does not viclate any aspect of Maine law or regulations, and Mr.
Hanson’s complaint should be dismissed. However, MERI does agree with one point
raised in Mr. Hanson’s letter - there is a need for greater public awareness of issues so
critical to our system of government and the shaping of public economic policy. This is
why MERI was created and it is why we published the 2006 Roll Call,

Thank you for the opportunity to clear up any misinterpretations of MERI and its work.

Sincerely,

Edward J. McL
President
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ATTARNOYE AND EDUNSELORS AT LAW
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PON‘I‘LA”I&} MATNT DIF Pl L
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ernmE pinkiniyshin TRUEPHORE TPa-zons
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“Neivember 1, 1999

William C. Hain, 11, CHrcetor

Cotninisziot on. Govamcntm- Euuﬁ-". ane Elettonis Practoss:
135:51ate Frouse Station

Adgusty, ME 04333.0135

R Compliance witl Maine Blucting bavs Title Z1.A MRSA,
Dicar My, Hain:

“Thank yeu for taking the time itovetr Suby sshedtilets meet with Bd. McLanghlin,
Birétlor afthe Maike Beoftomic Regearch Thstituls (MERJ) antl ryself, lege) counseltn MERL,
e Fiidin, Cctber 22, 1999, Baskd on gity cotiversation and s titerial entlased Hereawith, we
are seaking clarification and confemiation that MERY nead net register tr report under the -
tavisions of Tithe 21-A MR, E,A. 5§ 1001-1105; Campaips Répotis and Finances, arthe
pravisions of §§ 1121 -1128; The Ma‘iﬂe Claan Election Act,

A4 we indieated w0 v o) Ocmhamﬁ WIRRT i & nan-prof Maine Carprtaric
arpanized under the laws ol iz Sisteof Mainc, MERT will bt seeling tatwexemptstans umder
Beotivt 50T(EE) of the Internal Fovénye Code. MERI's Mission Staternent and Primary
Puorposs set forth at Article T .of its Bylaves i2 ae followe:

“Nfaine Economic Resedreh istitute wifl ffle 88 s tox evempt 50(e)(6) ongantzation, Its
‘ptimary purpose is 1o inprove: Maihe"s hisiness envinomtrient by providing ohjective
itforfiation 10-enhange-sctmetiic pelicy making!.

L alsp enclose herewith Atachments §, 3 and 7 to the 501(e)(5) Application for fax
sxernptstates (which shounld remain wnﬁdmﬁua]) 16 ettt infortrt you as to the défailed
deseriptinn of the prganization's proposed aotvitics.

MERJ isnat organized J‘::«rfthe purpose of influenctng the nosmination o election oF ény
person to state or county- offiee. NMERL is mot organizad to influence the owteore of any slection,
wandidare or question. MERL or ity personnel, mey, from Bme to tme, have indidental
ernmunicatians with persons who ate clected state officials or who ate secking slottion to oty
or county office w better nform them of MERT™s Mission Statenrent and to share with them
infarmation on business issuss which are detmed important to Improving Maine's busihess
onyiratiment,
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Based on our carefiz] review and analysis of the sforementioned stata statuies and thisir
regulations, we do not believe MERT falls within the definifion of 2 “Palitical Actian
Committes™ nat willit or sheke contributions or expenditures consistant with the definitions.
thereot st Forth al Title 21-4. NLR.S.A. §1052 of sub-chapter 4, Reporis by Political Action,
Cotrnittées, Based on this analysis, our providus eotiversations with you regarding MERI"s:
shitetnéint of pheptse and fhe encloscd hiformetion, 1t 18 our vinderstinding that veu do mot
believe that MERT niedsts Tigister or repprt as-a. Political Action Committes in the Site of
Miine. ‘Wi belisve that MERT"s past, gressnt and futwre dctivities will b sansisrent with i
glatement of purpese aud-the ehelosed information.

We believe fhat all venduct whish might be deemed to.gomstitute pel’1n¢a] activities
should beundertaken by 2 specific Polition! Action Committes *PAC™. iris conterplated that
when such 4ctivity 18 to be congidered, & shall be undertaken by such a PAC which will be
atganized congistent with the lawy of the State of Mafie peiot t6 16 undsrtaking of such setivity.
All zieli activity shiall be nhdestaken volely withit the PAC, stparkie and apart from fhe
activities of MERT.

Should you reguive additionel informatien or have any quostidns regarding this letter of
e wnelosurns, please-sontict me the sbove addrese and numhet, Should you belisve tat it
wauld te hebiifiy] far us forgshedule a subsequent follow up msering willlyou ¢ your smffta-
review:lhis letter and the enclged information, plesse contaet e or B8 MeLanghlin so that we
Ty areaid & rutually convenient time for a such s meeting In'{he immediate future, ;

T4 Shite-lotier isconsidtent with yout inderstonding and oes netrequire firther
wltrification, wi wotld apprmlﬁte a writtch regpibid enficintiyk theie is tip Pregent ehligation on J
the part of MERY {0 fagisier st h PAT dathe purpost-and Settvities of MERI 0 ot constitiite ‘.
political actioy of othierwise. bring MERI within fhe applicable liwe wuiting registration. and
filitar a5 & PAC

Tharik you for idim assistanee in thizmatier.

Dist reporily,

DSCAmr
Enclasures

ca!  Edward J. MaLaughlin
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11 August 2004

Jonathan Wayne, Executive Director

Maine Commission oh Governinent Ethies &
Election Practices

135 State House Station

Angusta, Maing 04333-0135

Dear Mr. Wayne!

1 appreciate your willingriess to provide guidance in belping to understand how

Larfrren Serpbee Conmhany
© v | the Comnission on Government Ethics & Election Practices’ (izvzremqﬂer the
Ghaidbs Corpaition. | “(Copamission™), new Chapter 448 rules will work, and for the opportunity to

ManTiv Grerypy
Hittrafore Revy: tar,

D3anid Coamivones
Mortme St Ehapthr

B Mnmu L
Mernil} Tnrbeshriae

MronarL MaNanapa

discuss with you the mission of the Maine Economic Research Institite. 1 also
appreciate that you were willing to discuss these roatters on an informal ‘basis as
T believe this is the best way to de business and that relationships are what really
make the intént of legislation suecessful, Your help has beén very professional
and very informative. Thank you.

Peaplis Herite Bk . . . .
Crrimrs Weame | HOWevET, my current sense that there is considerable confusion by many about
T Honr | the new rules, and that the rules themselves bég for much more clarity, has
manas HEVETT | compelled tme to-wirite this letter. It seems that the new rules are a developing
Panies Lieri, e, | Product at this stage with $irm interpretation yet 1o come. As such, Enesd to
Wafarw Siarime Cop. | emigure that my understanding of our conversationg to-dafe is- ccm-ec:t

Arwrmm F:mmr‘rrnr

Drmrl A% 5, Hnn If i
Srpppten € Clarem, Kip,
Jemna T DIrvamanery, fag,

Brucr Grarrmy, Fig
Frereps M, Gong

[lave B, Hammgron
Ienra Harr

Minimine A MacLias
Tanms MoeGureconr
2amtia, Rarny, Kig,
Catnrren G, Buviran, lsg.

husiness: (20) 622-0075 & fox- (207) bz2-0371

In our disenssions I introduced you to the Maine Economic Research Imhtute ,
{(MERT), its nonpastisan research and analysis mission, and our subsnnber based
structyre. 1 also informed you gbout my earlier discussions with your
predecessor about MERI"s mission of reseatch, analysis, and . teporting, As part
of the irtroduction; I showed you some of MERT's current products and-
informed you about how we use and distribute them. Of particular focus was
our most recent product—MERIs Voter Guide which we will begin selling
sometime in August of this year, It is my understanding that yout-view, and that
of your predecessor is that MERI"s activities and ongoing producis-do not
reéquire MERI to file any reports with the Commission. It is also my
understanding that you believe, in consultation with the Commission’s assigned
Agsistant Attorney General, that MERI’s new Voter Guide will not tngger any
reporting requirement by MERI to the Commission.

In addition, it is my understanding that as long as MERIT is selling its Voter
Guide and using individual copies for development work (for the purpose of

Powerful fnformarion For Effecrnve Action®
7 UntversiTy DRIVE « AUGLSTA, MAINE 04330-9412

« emath info@me-riorg o wedsile wwwame-riorg
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encouraging sales), that MERI will not bave the responsibility for assigning value to
the Voter Guide for reporting purposes. The value of the Voter Guide will be the
purchase price paid, and thet it may or may not be the buyer’sresponsibility to report
the Voter Guide’s value to the Comriission, It is our understanding that it will not be
MERY's responsibility to report or file with the Commission.

Finally, we discnssed MERJ's regular speaking engagemenis where we travel the
state speaking primarily to business groups about our research. During these briefings
we discuss our methodology, our research, survey results, and economic research by
others. MERI dogs not at any time advocate for or against the election ot defeat of
any candidate. My understanding is that you do fiot see angy issues thh our brief ings
that would reqidre reporting to the Comrmission.

T trust I have correctly desctibed our conversations to-date arid interpreted your views
on the issves we have covered, If this lefter misstates or -inaccurately summariz‘:s any
of our several conversations or dogs notaceurately reflect your view of the position of
the Commission with respect 1o the MERI activities, please notify us in writing at
once. I want to refterate my appreciation. for your helpﬁﬂ response to my questions
and your willingness to work construétively with us on these important issues,

------
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August 17, 2004

Edward J. McLanghilin

Mune Economic Research Institute
7 University Drive.

Augusta, Maine 04430-9412

Dear Mr, McLaughlin:

This is in response to your letter of August 11. Your letter is penerally correct,
and may be reliedupon by the Maisie Economic Research Institute (MERT). As Jorig as
MERT does not exceed the scenarios deseribed 1 the fourth and ffth paragraphs of the
letter (at the bottom of the first page, and running onto the second page), MERIT does not.
appear to meet, the legal definition of a political actioh comimittes in 21-A MR.S.A.
Section 1052(5) and would not be required to file reports.of independent expenditures
under 21-A M.R.8.A, Section 1019-B. If it engaged in-détivities not desertbed in the
Tetter, however, it could berequired to file reports with the Commission..

1've enjoyed meeting with you and getting to kogw niore dhout MERI. Please
télephone me at 287-6219 if you have any questions.

Bincerely,

I

Jonathan Wayne
Executive Dirgctor

OFFTCE LOCATERD AT: 242 STATE STREET, AUGUETA, MAINE
WEBSITE: WWW MAINE GOV ETHICS

PHOMNE: (207) 287-4179 FAN: [207) 2876715
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STATE OF MAINE
COMMIBEION ON GOVERNMENTAL ETHION
AND BELECTION PRASTICES
135 STATE BHOUGE STATION
AUGUSTA, MAINE
043330135

Auvguast 4, 2006

Edward J. McLaughlin.

‘President and CEO

Maine Econgmic Research Institete
7 University Drive
Augusta, ME 04330-0371

Dear Mr. McLanghlin:

This letter is to confirm the advice I gave to you at our recent meeting. Since
then, Tohn R. Hanson, Executive Ditector of the Maine State Building and Construction
Trades Council, bas filed a complaint against the Maine Economit Research Institute
(MERT) refating to its 2008 Roll Call publication. My understanding is that this
publication was distributed as an insert in Mafne newspapers around July 24, 20086,

At the meeting, vou outlined the mission of MERI and its activities. You
described:

« the research conducted by the organization, including the senior management
survey and the public survey regarding business issucs;

« MERI's analysis of how legislation of interest to the business commumity,
especially its tracking of about 15 hills per year, is determined by your advisory
comumittee and survey of govemment relations professionals;

* your reporting of analysis results in the Almanac of Maine Politics and a voter
guide, which was published for the first tive in 2004; 2nd

» MERI's otpanizational sttucture, which includes subscriber businesses and a
board of directors which you described as bipartisan.

You mentioned that in 2004 MERT printed 50,000 copies of a voter puide whith was
distributed by organizations and individuals that had purchased the guides from MERL
In 2003, MERI produced for the first time a publication entitled Roll Call, You stated
that it was your intention fo publish a 2006 Roll Call, which would be distributed as an
insert in newspapers in Fuly. If I have misstated any details of our convergation, please
fee] free to correct my recolicction.

QFFICE LOOCATED AT: 242 STATE §TREET, AUGUSTA, MAINE
WEESTITRE: WiWW. MAINB.COV/ETHICS

B1/85

BAX: (207) 2876775
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Indepeﬁdent Expenditure Reporting
Applicable Law

Up until the last 21 days before an election (inchuding on ¢lection day), an independent
expenditurs iz a payment by an organization or person other than a candidate for a
communication that expressly advocates the election or defeat of a clearly identified
candidate. (See 21-A M.R.S.A. §1019-B{1)(A)) Express advocacy is defined in Chapter
1, §10(2) of the Commission’s Rules, and involves such phrases such ag “Vote for the
Govemor”, “Re-elect your Representative” or other words, which in context, can have ho
reasonable meaning other to urge the election or defeat of a clearly idemtified candidate,

I eas than 21 days before an election, the definition of what iz an independent expenditure
is much broader: an independent expenditure is presumed to have been nrade if the
communication merely names or depicts a clearly identified candidate and if o Maine
Clean Elestion Act candidate is in the race, (21-A M.R.S.A. §1019-B{1)(B))

The presumption is rebuttabls. The organization paying for the communication may
atternpt to rebut the presumption by submitting a written siatement io the Bihics
Commission explaining that the purpose of the communication was ather than to
influence an eleetion. If 2 rebuttal statement is filed, the Commission must decide
whether the expenditures were made to influsnee the nomination, election, o defeat of a
candidate.

Making an independent expenditure of more than $100 in suppott of, or in opposition to,
a candidate requires the filing of an independent expenditure report with the Commission.
The reparting form is available on the Commission's website at werw.maine.gov/ethics.

Under the Commission’s rules ({Chapter 1, Section 10(5)(E)), the date of dissemination
of the communication is the date of the postmark, hand~delivery, or broadeast of the
conuminication.

In 2005, the Commission amended its independent expenditure rule (Chapter 1, Section
10)-in order to address questions that arose in the 2004 elections, Those wishing to learn
more about independent expenditures showld refer to:

21-A M.R.S.A. §1019-B

Chapter 1, Section 7(3) (defining, in general, what actions constitute making an
expendifure)

Chapter 1, Section 10 (describing independent expenditure reporting)

The independent expenditure reporting form

Educationa] materials on independent expenditure reporting that will be available
soon on the Commission’s website,



pe/lE/2086 11:18@ 287287B7 43 LIl AT L= o

pa/R4/2086 15:36 2B72ATRTYS ETHICS COMMISSION FACE  B2/85
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Fihics Commission's Consideration of MERI Voter Guide in 2004 —_ -
Tn 2004, the Commission received two complaints regarding the MERI voter guide. The
first involved a candidate whe requested matching funds on the basis of the distribution
of the MERI voter guida by a business in her district. The Commission deterroined that
less than $100 was spent in the candidate’s race, 50 no matching funds were awarded.
The Commission did not nule on whether the MERI voter guide was intended to influence
the election, or was purely educational in nature.

The Commission received a second complaint that a bank was distribuating the MERT
voter guide to employees or customers, but that complaint was withdrawn.

Tmplications for MERI and Distributors of its Publications

Would MERI's distribution of the 2006 Roll Call directly to volers require an
independent expenditure repori? ‘

Al our meeting, you jnformad me that MERI would like to distribute the 2006 Roll Call
by having it included as an insert in newspapers. 1 scatwed the publication quickly and
informed. you that — presuming that the Roll Call does not inelude express advocacy ~ it
would not require the repotting of an independent expenditure provided that it was
distributed to voters more than 21 days bafore an election.

Since the mesting, 1 have had a chance o réview the copy of the 2006 Roli Call supplied
by Mr. Hanson, In my personal opinion, it does not appear to contain express advocacy
as defined by Chapter 1, Section §10(2) of the Comumission’s Rules, Accordingly, its
distribution to voters mare than 2] days before the election would not require the filing of
an independent cxpenditure report.

Please keap in mind that my opimion as Commiission staff director iz not binding on the
Commission, and the final decision on any allepation of a reporting failure is made by the
members of the Commission.

Weudd other organizations ' distribution ‘af MERI'S voter gulde 10 volers require those
organizations (o file an independent expenditure report?

My general underatanding is that MER] does not intend to distribute the 2006 voter guide
directly to voters. Instead, you intend to sell the gnide to organizations and individuals
that will distribute them to rnembers or voters, or use the guides in other ways,

I have not seen your 2006 version of the MERT voter guide. 1 did have occasion to
review MERI’s 2004 voter guids, and in my opinion it did not contain express advocacy.
If the 2006 gnide included the same type of language as its predecessor and were
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distributed to voters more than 21 daya before the election, that would not require the
orgamizations who distributed the guide to file an independeni expenditure report,

If, however, the organizations distributed the guide to voiers within the last 21 days
leading up to the election, the 21-day presumption would apply because candidates are
named and depicied in the publication. Unless the presumption were rebuited, the
organizations would be required to file an indepsndent expenditure report if more than
$100 was spent in any single candidate’s race.

Ts MERI a political action committee?

Althoungh yon ¢id not raise the question, at our meeting | suggested we discuss the issue

of whether MERIT qualifies as a political action committee (PAC) under the Election Law.
You related that before MERI was formed you met with my predecesaor, William Hain,
and deseribed the planned mission end activities of MERI. He advised vou that MER]
would not be considered a political action committes. At that time, 1 presutne vou had no -
inelination that you would be publishing a voter guide or Roll Call that would be directed
toward the general public, and that MERT's activities have expanded since that meeting.
You aod I met in Aupugt 2004, and I sent you the attached advice letter dated Angust 17,
2004,

The term PAC is defined in 21-A M.R.S.A. §1052(5)(A). 1indicated to you that MERT
does not appear (o qualify as a PAC under paragraphs 5(A)(1), (3), and (4). The question
of whether MERT is a PAC under paragtaph 5(A)(2) is not an easy one becanse the termn
“fupding and transfer mechanism™ is not 2 defined term:

5. Political action committee. The term “political action cormittes:”
A. Tocludes: ..,

(2) A person who serves a3 a funding end trsusfer
mechanism  gnd spends money to initiate, advance,
promote, defeat or influence in any way a candidate,
campaign, political party, refersndum or initiated petition
in this State ..., :

At the meeting, | advised that if MERI contiuues to increase its activities designing and
printing publications directed toward the public at large, that will add to the perception
that MER] is & political organization in the sense that it is raising and spending money
not simply to educate its subsctiber-businesses but also to influence the way members of
the public vote. Such a perception docs not necessarily mean that the oreanization meets
the definition of a PAC under paragraph 5(A}2), but it is somzthing that you and your
board may want to consider. "Whether MERI solizits or receives funds from its members,
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of from other sources, to support its activities relating to elections would alzo be a factor
in gvaluating the applcability of this part of the PAC definition.

Thank vou for your efforts to ensure that MERI complies with the requirements of the
Election Law and Commission Rules. Plcase telephone me at 287-4179 if you have any
questions,

Sitcerely,

mathan Wayne ;

Executive Director

ce:  Donglas 5. Carr, Esq.
David B. McConngll, Esqg.

e,
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STATE OF MAINE
COMMISSION OM GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 3TATE HOUSE STATION
AUGUSTA, MAINE
D43%3.0135

July 31, 2006

Edward J. McLaughlin

President and Chicf Executive Officer
Maine Econormic Research Imstitute

7 University Drive

Augusta, ME 04330

Dear Mr. McLaughlin:

I have enclosed a complaint against the Maine Economic Rescarch Institute filed
by John R. Hanson, Executive Director of the Maine State Building and Construction
Trade Council. I e-mailed this complaint to you and Douglas S, Carr as a pdf attachment

on July 25.

This matter will be considered by the Ethics Commission at its next meeting on
August 23 at 9:00 a.m. Please provide a response to the complaint no latet than Monday,
Augnst 14, which I will forward to the Commission members. ‘

After consulting with Cormmission Counsel Phyllis Gardiner, I can confirm that
will send a writien letter to you memorializing my advice during our recent meeting
regarding independent expenditure reporting. 1T will send that letter to you later this week.

Please telephone me at 287-4179 if you have any questions.

Sincerely,
=1,
nathan Wayfi;/

Axecutive Direcior

a—

ce: Douglas 5. Carr, Esq.

OFFICE LOCATED AT 242 STATE STREEY, AUGUSTA, MAINE
WEHSITE: WWW. MAINEGOV/ETHICS

L8 a0
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Title 21-A, §1052, Definitions

[1285, ¢, 1581, & (naw).]

4, Expenditure. The tesin "expenditure:”  [2005, <. 301, §22 (amd).)
A, Includes:

[:1) A purchase, paymett, distribution, loan, advance, deposit or gilt of money or anyihing of value, made for the purpose of
infiuencing the nomination or election of any persemto Political office: ot for the fnitiation, support or defeat of o campaign,
referendum or initiative in this State;

{2) A comiract, promise or agresment, expressed or implisd, whether or not tegally enforceable, to make any expenditure for the
purposes set forth in this paragraph; and
(3) The trangfer of funds by a political action committee to another candidate or political committee; and
(1387, o. 6832, Pr. A, 312 (amd).]
B. Does not include:
(1} Any news story, commentary or cditorial distributed through the facilities of any broadeasting station, newspapet, magazine

ar other potiodical publication, unless these facilitics are owned or coutrolled by any political party, political cotrnittee or
candidate;

(2) Activity designed to encowrage individuals to register to vote or to vote, if that activity or comtnunication does not mention a
clearly identified candidate;

(3) Any communication by any membership organization or cotporation to its members or stockholders, if that membership
organization of corporation i¢ not organized primarily for the purpose of influencing the notnination or election of any person to
state ot county office; :

(4) The use of real or personal property and the ¢ost of invitations, food and beverages, voluntarily provided by a political action
committee in rendering voluntary personal services for candidate-related activities, if the cumulative vahue of these activities by
the political action committee on behalf of any candidate does not exceed $100 with. respect to any election,

(5) Any unveimbursed travel sxpenses incurred and paid for by a political action committee that volunteers personal services to
a candidate, if the cumulative amount of these expenses does not exceed 3100 with respect to any election; and

(6} Any communication by any political action committee member that is not made for the putpose of influencing the
nomination for election, or ¢lection, of 4y person to gtaig or county office,
{2005, c. 301, 522 f{amd).]

5. TPolitical action committee. The term "political action comtnittee:™ (13389, c. 729, 56 (amd}.) -
A. Tnelndes:

(1) Any separate or segregated fund catablished by any corporation, membership organization, cooperative or labor organization
whose purpose is to influence the outcome of an election, including a candidate or question;

(2) Any pergon who serves 28 2 funding and transfer mechanism and spends money to inifiate, advance, promote, defeat or
influence in any way a candidale, campaign, political party, referandum or initfated petition in this State;

(3) Any organizmrion, including any corporation or agaosiation, that has as its major purpose advocating the passage or defeat of
a ballot question and that makes expenditures other than by contribution to 2 political action comimittee, for the purpose of the
initiation, promotion or defeat of any question; and

{4) Any organization, including any corporation or agsociation, that has as its major purposs advocating the passage or defeat of
a ballot question and that solicits funds from membets or nonmembers and spends more than $1,500 in a calendar year to
initiate, advanee, promote, defeat or infiuence in any way a candidate, campaign, political patty, referendum or initiated petition
in this State; and —

[189%, «. 725, §&£ (amd).]
B, Does not includa:

{1} A candidate or a candidate's treasurer under sestion 1013-A, sulsection 1;

Text eytrent through the 122nd Legisiature, Secand Special Session (July 30, 2005), document created 2005-10-01, page 2,
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Title 21-A, §1052, Definitions

(2) A candidate’s authorized political committes under section 1013-A, subscetion 2; or

(3) A. party committee under section 1013-A, subsection 3.
[1989, . 833, 513 (amd); %21 (aff}).]

PL 1985, Ch. i81, &6 (NEW),

PL 1985, Ch. 814, 823 (aMnj. - -
PL: 1589, Ch. 504, B21-23.31 (AMD).

PL 1989, Ch. 833, 513,21 {aMD).

PL 1991, ch. 8322, §2% (AMD)},

BL 1991, Ch. 83%, 533 (AFF).

PL 1895, Ch. 483, E§17 {(AMD).

PL 19927, ¢h. 6B3, BAl12 (AMD).

L 1298, Ch. 729, &6 {(AMD).

Pr, 2008, Ch. 20, §22 (AMD).

Text current through the 122nd Legislature, Second Spacial Besgion {July 30, 20058}, document created 2005-13-01, pags 3.
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STATE OF MAINE ‘
COMMISETON ON GOVERNMENTAL ETHICS
ANT ELECTION PRACTICES
135 STATE HOUSE STATION
AUGUSRTA, MAINE
04333.0135

To:  Commission Members and Counsel
From: Jonathan Wayne, Executive Director %%
Date:  August 16, 2006, 9:30 am.

Re:  Request from Anne Jenness

On the afternoon of August 14, we received the attached letter from Amnme Jenness
asking the Commission to hear her complaint that she was duped into running as the
Green Independent candidate in District 121 by Michael Mowles, a Republican candidate
in that district who lost his primary election.

Upon reflection, I bring this matter to your attention now for informational
purposes because it relates to the administration of the Maine Clean Election Act, as
discussed at the end of this roemo. It also relates 10 your approval at the June meeting of
arecommended statutory amendment to prohibit candidates from recruiting an opponent
to gam additional public funding under the Maine Clean Election Act.

The Commmission’s counsel and I have not identified any violation of the
campaign finance laws in Ms. Jenness’ complaint. I therefore recommend that you take
no action on her complaimt.

I note that Mg. Jenness is alleging that something of valne was offered to her to
become a party nominee and not to withdraw as a nominee. Nomination for the election
ballot is not within the jurisdiction of the Commission. The facts of the situation are
disputed and would be very difficult to determnine, but you may find them troubling
enough to refer this matter to another state agency for its consideration,

July 25 Telephone Interview from Anne Jenness

Ms. Jenness first telephoned the Commission offices on July 23 or 24 to complain-
that she had been manipuiated. She told me the following in an interview on July 25: she
had kmown Mr. Mowles from a few years ago when she had approached him about
obtaining a loan. Mowles came to her house on March 8 or 9, 2006, and asked if she
wanted to run against him for the House as the Green Independent candidate in District
121, Inmitially, she did not let him in the house, saying that she could not run because she
intended to move back to Massachusetts. Mr. Mowles telephoned her from his car,.and
eventually persuaded to her to run. She belicves he selected her because she was a
member of the Green Independent Party.

OFFICE LOCATED AT: 242 STATE STRERT, AUGUSTA, MAINE
WEBSITE: WWW.MAINE.GOV/ETHICS
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Between March 8 and 9, Mr. Mowles personally drove her to the homes of Green
Independent voters to sign her petitions. Ms. Jenness also carried the petitions of Keith
Louis, who is the Green Independent candidate for Senate District 7 running against
Kevin Glynn and Lynn Bromley. Ms. Jenness told me that she believes Mr. Mowles
_consulted Rep. Glynn ﬁequenﬂy on the phons, becanse Mowles kept telephoning
“someone to talk about issues such as her residency. She did not figure out who it was
until she met Rep. Glynn in a parking lot on the March 15 deadline for submitting
petitions. He told her that Ben Chipman (of the Green Independent Party) had told him
to bring the petitions to the Secretary of State.

Mr. Mowles called me yesterday to say that Ms. Jenness® letter is false, that he
lent her money out of good will as a cleint at het rE:C_]uest and that her complaint is
motivated by their cusrent financial dispute.

Similarities to Stephen Haskell

This situation is disturbingly similar to the situation of Stephen Haskell, which 1
addressed in a memorandum to you on May 10, 2006. On April 11, he telephoned e to
explain that he was withdrawing as a candidate and to complain that he felt taken
advantage of by Rep. Kevin Glynn and Michael Mowles. The similarities are:

» Both Jenness and Haskell 10ld me that they were recruited to run by an individual
who ultimately became their opponent. (Haskell told me twice that Glynn
specifically suggested that he run for the Senate, although Glynn told me he
suggested a number of offices to Haskell including municipal offices in order to
help a fellow party member.)

« Both Jenness and Haskell have mental illnesses. Neither understood that by
agreeing to run they would be helping their opponent either eIecturaIly or
financially.

»  While both Jenness and Haskell had an interest in running, neither had the
wherewithal as candidates to qualify for the ballot based solely on their own
efforts.

» Both Jenness and Haskell wanted to withdraw but were encouraged by Mowles
and others io stay in the race.

= Both Jenness and Haskell told me that running for office resulted in very negative
consequences for them personally.

Although Mr. Haskel) initially brought up his situation with me, he no longer wishes to
discuss this matter,

Problem of Recruiting Opponents is Limited

As you may recall, | previously expressed concerms about a 2004 primary election
in which an individual who subsequently become a candidate recruited someone else to
run for the same office in a party primary. Nevertheless, I want to stress that this
problem appears to be a limited one. This year alone, the Commission has worked with
over 300 candidates and the staff knows of only 2 cases in which someone has alleged
that they were recruited to run by an opposing candidate or potential opponent.

2
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Impact on the Adminjstration of the Maine Clean Election Act

I wish to make you aware of Ms, Jenness’ complaint as the administrators of the
Maine Clean Election Act because I believe this limited problem has two deleterious
effects on the administration of the public funding program: ‘

(1) Increasing the cost of the program. 1f candidates recrit opponents - particularly
in party primaries - that could increase the cost of the Maine Clean Election Act
program. Even if the effect is marginal, it is worth consideration by you and other
concerned observers of the election process.

(2) Lack of confidence in the electoral system. Occasional references to these
situations (e.g., informal comments made to me by various people; a reference on a
political chatroom that T have read) suggest to me that politically active people are
aware of what happened in these situations. While no laws or rules appear to have
been violated, this type of activity might strike many as unethical — particularly
becanse of the fragility of some of the particular candidates recruited. If thereisa

~ perception that such activity is permitted and may even be advantageous to
candidates, that could discourage others from adhering to high cthical standards and
potentially weaken the public’s confidence in the clectoral system.

Staff Conclusion

The Commission staff recommends that you take no action on this complaint. By
e-mail and letter today, 1 will make Messrs. Glynn, Mowles, and Chipman aware that
thay are welcome to submit a response if they would like so that the information
available to the Commission is not one-sided. Any response from them would be added
to your materials for the August 23 meeting immediately.
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Anne Jenness

4 Jronclad Road
Cape Elizabeth, Maine 04107m—rz- o oo ~-—~‘”-w-7--~—41
Tel. (207) 741-5109 A ki

August 14, 2000

Ethics Commission
Aupusta, ME

To Wham Tt May Concern:

On or about March 8, 2006, Cape Elizabeth Town Councilor Mike Mowles, Vice
President of Cape Morigage Company Mike Mowles and Republican House Rep
Candidate Mike Mowles asked me to run as a Green Party House Rep Candidate for the
upcoming primary/election in Cape Elizabeth, Itold him that I was moving back to
Boston and that I could no longer afford to live in Cape Elizabeth., He told me, “You
don't peed 1o do that” -- | can get you a motigage/re-tinanced through Cape Mortpage
Company for $750,000. T told him that was impossible because I was mortgaged to the
hilt and had no incorne — He told me that there is 2 new government program for the
disabled who don’t have any income -- no problern, - just need 3 things: (1) a letter
from Portland Social Security office confinning I was receiving disability payments; (2}
a doctor’s letter confirming my disability; and, (3) a real estate appraisal. He said we
can close “next week.,” The next day, Mowles called me to meet with Ben Chipman of
the Green Party for me to sign some documents/petitions to get me on the ballot, There
were two forms: one for me for Green Party House Rep and one for Green Party Senator
Candidate Keith Louis. For the next three days (3/13, 3/14 & 3/15), Mowles drove me
around Cape Elizabeth 3¢ Tcould collect Green Party signatures for both me and Louis.
He had cards for Greens to register if they weren’t registered. He had & contact list of the
80 or so Greens in CE and a map of CE. The deadline was March 15 to file these docs in
Augusta —Qn the day the signed documents were due in Augusta, Mowles told me that
someone else could drive them to Augusta -- In the parking ot next to Cape Mortgage
Company | inadvertently came across the “driver” to Augusta who T later realized was
Republican House Rep (now candidate for Senator) Kevin Glynn. He told me Chipman
told him to deliver them to Augusta. I said, “Are those your signatures on those papers
or mine? Glynn tried to hide the documents from me undemesth some other papers he
was holding but I saw the Green papers sticking out and | snatched them and left to drive
to Augusta. He yelled after me, “Are you running, too?”

By the end of March the refinancing loan was still not done. Tt kept being postponed by
Mowles, 11told Mowies thativanted to withdraw from Green Party and wanted to move
- back 1o Boston. He handed me a list of creditors with amounts due and told me o pay
them all off — that I must keep current in order to get the refinancing loen, He gaveme a
check for $7.000. the total amaunt due on his printout of my creditors. He had me sign a
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mortgage that said [ would pay him back within one week of ¢losing, indicating to me
that the Joan was still imminent or he wouldn’t be lending me this money. e asked me
if' I had any “valuebles™ to sell and I gave him 9 Rockwell Kent prints and 2 Andrew
Wyeth prints and one Jamie Wyeth print, He said he knew people who might be
interested in buying them. Itrusted Mowles and thought he was doing all this for my”
benefit and took him to see storage unit with stuff in them. Ttald storage place that

Mowles was helping me,

Mowles and Chipman urged me many times to get Clean Election Funding and, again, -
they wanted me to sign more documents. T said no, that I needed to withdraw and move
back to Boston. On April 28 Mike Mowles gave me another $7,000 cash and had me
sign another mortgage in the amount of $14,000. For the next fevw weeks I kept asking
Mowles for copies of the mortgages I had signed for him. He would not produce them
for me. Iattempted to “fire” him and he immediately produced a copy of the 2™
mortgage, Tasked him for a copy of the first mortgage but hé said he couldn’t find it.
When 1 got home and read the copy of the mortgage, 1 diseovered he had changed the
mortgage to a promissory note that said payments would begin in June. This was not the
document I signed. He had replaced it with 2 bogus document. I never would have
signed and injtialed a document that stated payments would begin on June 1, 2006.

On or about May 23, 2006 [ submitted my Withdrawal as a Green Party candidate.

I believe that T was duped by these three people who al] simply wanted e to get o the
Green Party ballot for the primary on June 13, I believe that there was never going to be
refinancing for me and that this was all a scam to assist them i their quests for political

Eain.

Thank you for reading this brief outline of what has been a complete nightmare for me
and my three dogs. The home where T had placed my dogs adopted a new dog in April
and they were no longer able to give my dogs a home. T assime I have likewize lost my
room in Boston because I have been unable to send them money.

I am very proud to have taken care of my father these last 10 years. He was at Haven
Health Center in Cape Elizabeth for 7 and % years and because my Cape Elizabeth
property doubled in value every year I was able to pay for him to stay at Haven Health
Center at 56,000 a month. He died February 24, 2005 st the age of 04.

%ﬂrel}/ YOurs,

Anne Jeress
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August 18, 2006 I ]
Kevin J. Glynn g AUG 2 1 2006 |
109 Huntress Avenue com[«mnom e I
South Portland, Maine 04106 % €L EOTION PRACT ﬁES-MﬁgLTJgL?fETHIECS

Jean Ginn Marvin, Chairman _ U(C'MCL FD-QL UUQI’QQ(
State of Maine Commission on Govermmental Ethics & Election Practices
135 State House Station

Augusta, Maine 04333-0135

RE: Anne Jenness Complaint of 8/14/2006
Agenda [tem #7 of 8/23/06 Agenda

Dear Commissioner Marvin:

This letter is my response to the opportunity to provide my views concerning Item #7 on the
agenda for your meeting of August 23, 2006. I am in agreement with the conclusion of Executive
Director Jonathan Wayne that there was no violation of the campaign finance law related to Ms.
Jenness® allegations and with Mr. Wayne’s recommendation that no action on the complaint. While
Ms. Jenness® letter does not constitute a valid complaint, I wish to respond to her statement and to
record my displeasure with the Commission’s staff’s handling of this matter.

There is only one statement of fact concerning me contained in Ms. Jenness® letter. I do not
dispute that T met Anne Jenness once, during the winter of 2006 (February/March). 1 was asked by
Cape Elizabeth Republican Party Chairman Michael Mowles to transport some paperwork to Augusta
during one of my trips to Augusta for session. When I stopped by Mr. Mowles’ office, T met Anne
Jenness. Anne Jenness informed me that she was capable of taking her paperwork to Augusta herself
and drove away. I then went to Augusta without any paperwork and have not met her or thought about
the encounter again until I received Mr. Wayne’s letter. In short, I could not pick her out of a police
lineup if I had to. I strongly disagree with any assertion made by Ms. Jenness that T was involved with
her candidacy or directing Mr. Mowles regarding the matter. I believe my name has been brought up
in this matter in an attempt to damage my candidacy for the State Senate.

I also take issue with the Ethics Commission Staff’s handling of this matter.

On Page two of Mr. Wayne’s August 16™ memo, he states “[bjoth Jenness and Haskell have
mental illnesses. Neither understood that they agreecing to run that they would be helping their
opponent either electorally or financially.” Thig statement by Mr. Wayne is bigoted and represents an
uninforined opinion of those affected by depression or bipolar disease. Many people with mental
illness lead productive lives and are contributing members of society. In fact, during Mr. Haskell’s
brief campaign, he spoke of problems in the Mental Health System and his ability to help the problem
because he could bring a consumer’s prospective to the process. In Maine, many Non-Profit
Community Mental Health Centers have consumers of Mental Health Services on their boards of
directors and the Department of Health and Human Services has many advisory boards and panels with
consutner representation. People with mental iliness participate in the electoral process and have the
right to do so. To paint them as frail or incompetent and discourage their involvement in the running
of their government is more than unfair—it is discrintinatory behavior.
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The Commission staff received both phone calls and a written complaint from Anne Jenness
over a two week period of time. Mr. Wayne did not supply me with a copy of the Jermess letter nor
did he or the Commission staff notify me of the complaint until after the investigation of the matter had
been completed. In fact, Mr. Wayne issued a decision and a three page description of what he
perceived my involvement to be without interviewing me, without potifying me of the complaint, and
without soliciting a response from me. T received notification of the complaint from Mr. Wayne by e-
mail at 5:00pm on 8/16/2006. This notification was received after Mr. Wayne completed his
investigation and issued a written opinion to the Commission and the public. Because of this process,
Mr. Wayne's August 16" memo is factually inaccurate and biased because it does not include any
information from me or the others against whom allegations have been made.

Tn contrast, prior to making any contact with me, Mr. Wayne and his office issued statements to
the media conceming my alleged involvement in the matter and supplied copies of written documents
pertaining to this matter to the media before I was ever informed that any allegations had been made
about me. Is this how you would want to be treated? I think simple faimess suggests that the
Commission staff should inform anyone who is the subject of a Commission investigation of the
subject matter of the investigation and the allegations contained in the complaint when the
investigation is commenced. I hope you agree that those under investigation by Commission staff
should not first hear of the investigation by reading about it in the newspaper, as I did in this case.

In the spring of this year, Commission staff looked into the issue of Stephen Haskell’s bref
candidacy. Following the conclusion of the inquiry, Mr. Wayne issued a decision on the matter on
May 10, 2006 finding no violation of Ethics rules or Maine law. That decision was stamped as
“Confidential” and was not issued to any of the interested parties, including me. It was not until after
Mr. Wayne later gave a copy of the decision to the media and others that he inform the intcrested
parties of the existence of the document and gave a copy of the memo to me or my legal counsel. |
certainly understand that the Ethics Commission is subject to Maine’s Freedom of Access and do not
object to the document being provided to the media, but I believe that a decision regarding someone’s
conduct should be provided to that person before it is provided to others.

In closing, I wish to thank the Commission members for their time and consideration of this
matter and my suggestions for improving the Commission’s staff’s handling if such matters.

Respectfully submitted,

Tori B iy

Kevin Glynn
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ADDITIONAL MATERIALS
RE: Agenda Item #2
August 23, 2006

Michael for Governor
POB 233
Auburn, ME 04212
Ph: 207-777-3183
Fax; 207-777-4960

VIA FAX AND US POSTAL SERVICE e
08/18/06

Mr. Jonathan Wayne, Executive Director

State of Maine Commission on Governmental Ethics and Election Practices
135 State House Station

Augusta, ME 04333-0135

RE: Complaint and Request for Investigation against Campaign Committee
BarbaraMerrill.com and Gubernatorial Candidate Barbara Merrill, response to
Email from Jonathan Wayne dated 8/17/06

Dear Mr. Wayne,

Thank you for your invitation to make comments to the Commission at your
August 23" meeting with regard to the complaint against Rep. Merrill’s campaign.
Unless you believe my comments would be particularly helpful to the Commission, T will
not be attending the hearing,

I'don’t claim to be a legal scholar or an expert in this matter, nor do I have any
first hand information to provide to the Commission other than what has already been
outlined in my complaint. I only request that the Commission give the complaint serious
consideration, and from your memo to the cotnmission it appears that this is being done.

In advance of the hearing, I would like to suggest that other Independent
candidates for Governor, most importantly Mr. Jones, be invited to add comments to the
Commission for the record, the question being: If you were able to promise MCEA
funds to employees to obtain qualifying contributions, would this have made a
difference in your ability to qualify as a clean election candidate? I feel that Mr. Jones
is an interested party in this issue, and should be made aware of the proceedings and
asked for his input.

As you have stated in your memo to the Commission, I have not to this date
recommended a remedy. T believe the Commission has the discretion to issue any civil
penalties it deems appropriate, up to $10,000. I would not presume to make any
recommendation in that regard. I would however, like to add comments with regard to
disqualification and/or potential remedy for other candidates.

Paid for and Authorized v Michasl o Frrvemne PO T35 Avshivrm A BAS T8 T1m s Tk o e i g
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‘'We agree that 21-A M.R.8.A. §1125(5) gives authority to the Commission to
disqualify the candidate from MCEA funding at this time. Moreover, we believe 21-A
M.R.S.A. §1127(1), taken in conjunction with Ethics Commission tules Chapter 3,
Section (3)(E) prescribes the exact remedy which the Commission must take.

Ethics Commission rules Chapter 3, Section (3)(E) states that a candidate who has
not complied with seed money restrictions may petition the Commission to remain
eligible for certification. The Comtnission has discretion to approve this petition, but only
if the candidate successfully establishes the four criteria outlined in the section. However,
if candidate Merrill is found in violation of the MCEA for a substantial expenditure of
seed money funds above what was collected in contributions, that violation constitutes a
significant infraction of seed money restrictions, and the petition must be denied.

Once the disqualification is established, then we turn to 21-A M.R.S.A. §1127(1),
where guidance is provided as to the Commission’s ability to use discretion in imposing
penalties. In this section, it is clear that the Commission has total discretion over the
implementation of a civil penalty, not to exceed $10,000, In this area, where the
Commission has discretion, it can take into account any countervailing factors it deems
appropriate. Also, this section allows that a candidate found in violation of the MCEA
may be “required to returm to the fund all amounts distributed to the candidate from the
fund, or any funds not used for campaign purposes” see 21-A M.R.S.A. §1127(1). Once
again, the Commission may use mitigating factors in this circumstance to exercise its
diseretion over whether to require full repayment, or only the portion yet to be spent on
campaign related purposes.

We feel very strongly that while we honor the intent of voters who contributed to
the MCEA on behalf of Barbara Merrili, to find this violation not sufficient to disqualify
the candidate from MCEA funding would be discriminatory, and viclate the First and
Fourteenth Amendment rights of the candidates who did not qualify for MCEA funds and
the contributors to the fund on their behalf. As we asserted in our initial complaint, we
believe that a $9,800 commitment to paid circulators would be sufficient to easily pather
enough contributions to overcome any deficiencies that the Commission alleges in our
initial submission.

It is necessary to treat each contribution made on behalf of sach candidate exactly
the same. While a voter malking a contribution to the fund may not be able to assume that
his or her contribution to the fund will leverage public fimding that will espouse the exact
point of view that the voter advocates, there is an expectation that every voter’s
expression of support must count equally. If candidate Merrill is found in violation of the
MCEA, then her status as a certified candidate must be revoked in order to preserve the
equal protection under the law afforded the contributors to the fund on behalf of the other
candidates, and the candidates who are the beneficiaries of these contributions.
QOtherwise, Ms. Merrill would have been certified under an entirely different set of rules,
and our contention is those rules enabled her certification.

Perid for and Antharmersd v Micrhaal Pae frsarmnee: THAT T Avbas AT AATI0 ITne Palindn Flaiem: Sk i sk
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Tf the Commission chooses not to accept our argument that disqualification is
necessary, the only equitable alternative to disqualification so as not to disenfranchise all
candidates and voters involved would be to allow the non-qualifying candidates a
reasonable period of time to seek qualification, with the provision that an additional
obligation of future MCEA funds totaling not more than $9,800 could be incurred by the
qualifying candidates. It is our view that with a motion by a Commissioner, and adoption
by the body, the Commission has the authority to create such a procedure under 21-A
M.R.S.A. §1126, which allows adoption of rules regarding “compliance with the Maine
Clean Election Act”. This rule could be temporarily adopted as an emergency major
substantive rule, see Title 5 §8073. I suggest that a period of two weeks from the date of
the hearing be granted any non-qualifying candidate for Governor to exercise this option.
That would set a deadline of September 6.

This remedy, in our view, is the only equitable resolution to a situation not
involving disqualification of candidate Merrill, should the Commission find that a
substantial violation of the MCEA has occurred. The state has no coropelling interest in
disenfranchising thousands of participating voters that would pass a test of exacting
scrutiny necessary to treat these contributors differently.

Thark you for your devoted attention to this matter, and to ensuring that equitable
treatment is of utmost concern to the Commission while deliberating this complaint.

Sincerely,

I il

John M. Michael

Paid for and Authorized v Michael far Governa: POR 723 Aobort ME O4710 Haon Belinda Clemy  freadimae
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ADDITIONAL MATERIALS

AFFIDAVIT OF RICHARD DYER RE: Agenda Item #2
. August 23, 2006
State of Maine

County of Kennebec

BEFORE ME, the undersigned Notary,

%_Z*N;’ s LD vio s 1T jonthis A7

{Notary or Attormey)
day of August , 2006, personally appeared Richard Dyer, known to me to be a credible person
and of lawful age, who being by me first duly sworn, on his oath, deposes and says:

I volunteered many hours of time for Barbara Merill during the pre-qualification period.
I did it because I had gotten to kuow her when she served on a board of a nonprofit for
which T was doing consulting work. I then came to respect her as a person of real vision
and courage when she took up the cause of eminent domain reform which has become so
important to me and my family. I was not a vendor of goods or services during the pre-
qualification period. 1 was not owed anything by the campaign prior to or after qualifying
for Clean Election Funds.

After Barbara qualified for Clean Election funding, Barbara Merrill, Phil Merrill and Jim
Webster talked with me about my consulting with the campaign to help with press and
public relations. I made clear that I was happy to help in any way but that I had
traditionally not worked for campaigns because campaigns generally provided
compensation well below the rate T charged commercial customers and they were
notorious for not paying their bills. The campaign agreed to pay a large sum up-front and
once the campaign and 1 arrived at a fixed price that [ would charge for services that would
run from June 2006 to November 2006, the campaign volunteered to pay half up-front as
a retainer, and an agreement was reached. This is not unusual in starting a limited
assionment such as this one and Jim thought it was especially appropriate as a recognition
of the volunteer work I had done in the pre-qualification period.

Again let me reiterate: | was owed nothing for my work in the qualifying period. I was not
employed or paid for the work I did in the pre-qualifying period. My total
compensation for the five plus months of work post-qualifying will be well below the
rate I charge commercial customers.

4 J (/1\""""__.--'-_.-
Richdrd Dyer ()
Winthrop, Maine

Subscribed and sworn to before me, this D ':Ld day of August , 2006.

? Notary Seal
! _ﬁﬁﬂi—lé —
[signature of Notary]

Tarry 2. Quellatte
Natary Public. Maina

[printed ik rped TR F5atery ]
NOTARY PUBLIC

My commission expires:  / Dﬁﬁ , 2008 .
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AFFIDAVIT OF PHILIP MERRILL

State of Maine
County of Knox

BEFORE ME, the undersigned Notary,

_MGA/ML& , on this 22

(Motary or Attorneyj
day of August , 2006, personally appeared Philip Merrill, known to me to be a eredible person
and of lawful age, who being by me first-duly sworn, on his oath, deposes and says:

Since I responded to the charge from John Michael, other questions have been raised and

I thought it might help the Commission if I provided a full background on the events

which led up to the payments in question. This background will show that

. Webster and Dyer were not vendors, employees or consultants to the Merrill
campaign prior to the campaign qualifying for clean election funds. (Webster was
paid $200 in repayment for fucl during this period.)

. There was never any “obligation” that the campaign would pay Dyer or Webster
for work in the pre-gualification period.

. Dyver and Webster were 2 of about 15 velunteers who gathered 50 or more
contributions.

. The campaign as a matter of policy did not pay for gathering §5 contributions.

The heart of the Michael’s complaint is that if he had more money in the pre-
qualification period he would have qualified. That is not the experience of the Merrill
campaign. With us the amount of seed money was almost irrclevant to collecting 35
contributions. This grew from guidelines which Barbara Merrill laid out at the outset of
the campaign. Barbara was determined to raise as little as possible in seed money and to
cither make it or not on the basis of her work and the work of volunteers. When we
needed money for a mailing or for other unavoidable expenses we would reach out for
seed money, but the campaign purposely kept it to a minimum. This approach grew from
Barbara Merrill’s belief that the next Governor will need to make very difficult decisions
on spending, and that not seeking a lot of private contributions from people who may be
impacted would make those future decisions easier.

The campaign did experiment with paying for gathering nominating petition signatures.
It was not found particularly helpful and far more 95% were gathered by volunteers.
Dyer and Webster helped gather petition signatures as volunteers and were never
compensated for this work. Webster did receive $200 repayment for fuel referenced
above.

Raising the $5 contributions as an Independent without help from party activists proved
to be the most difficult organizational task I ever participated in a campaign. As late as

Page 1 of 5 of Morrill Affidavit  Initials dsdld 6)7/ A
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30 days before the qualifying period ended, neither Barbara Merrill nor I were confident
that we would make it. At this time we reconsidered our plan. We offered to pay a
person who had collected nominating signatures to collect $5 contributions and even
considered having the campaign raise several thousand dollars more in seed money so we
could offer a significant amount of money as a incentive to a persons who gathered a
large number of signatures and helped the campaign qualify. However, on review it was
determined that there was no reason to believe that such an approach would succeed. All
our experience showed that $5 contributions were raised in just three ways: either
Barbara asking voters directly, friends and volunteers asking people who knew Barbara,
or strong supporters of Barbara asking their own circle of ftiends.

Our experience showed that people who gave $5 were not vet necessarily convinced that
they would vote for Barbara, but before they would give they needed to be convinced that
they wanted to help Barbara make her case and they were willing to reach into their
pocket to make that happen. This is a very different level of support than what is
required for someone to simply sigh a nominating petition. So after review, we decided
to stay with initial the plan and Barbara held what was referred to inside the campaign as
the “hail Mary” press conference, in reference to a final long pass in a footbhall game
where the quarterback heaves the ball as far as he can then says a hail Mary in hopes that
someone from his team catches it.

At the press conference, Barbara announced that she had filed the required number of
petition signatures but that friends of her campaign would have to step. forward if she was
to qualify for clean election funding. Somewhat to our surprise, it worked. Volunteers
and friends kicked into high gear, redoubling their efforts and within a week after the
press conference it seemed more likely than not that the campaign would make it. (The
mechanics themselves are so complicated we were never really sure until the
Commission staff told vs we made it.)

Two of the fifteen most active friends and volunteers during this period were Richard
(Dick) Dyer and Harold (Jim) Webster. They collected about the same amount as the
others and like the others, they were not vendors. They did not ask for or receive pay or
promise to be paid for this work.

At or about the time we were turning in the last signatures, Barbara indicated to Dick and
Jim that if we qualified she hoped that we would be able to work for the carmpaign.
However, Batbara was always acutely aware of the nead to make no commitments on
anything unti] after we qualified. In fact, the Commission stalf actually witncssed an
example of this prudence on Barbara®s part when Barbara and a group of supporters were
informed by Commission staff that the time frame in which the determination of
qualification would be longer than we anticipated. On hearing the news, Barbara turned
to me and asked that I postpotie 2 meeting we had scheduled with a possible campaign
consuitant until after the period because she didn’t want to appear to be committing to
make an expenditure until the campaign was fully qualified T believe the two staff

Page 2 of 5 of Merrill Affidavit Initialy” 22l 6%/(/
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people present were Paul Lavin and Nathanie] Brown. This was a quick passing moment
and they may not have noted it, but anyone who remembers the incident knows how
careful the campaign was to avoid any obligation prior to qualifying.

After we did qualify, Barbara wanted Jim to be the campaign manager/field organizer.
She asked me to try and hire Jim at a pay range that our budget could absorb. Here a little
background is needed. From the beginning, the campaign was convinced that John
Baldacci might have trouble raising money for his fall campaign, because its hard to raise
large sums with a $500 limit on contributions, some Democrats are not excited about the
Govemnot’s performance, and many believe he should have run clean as he originally
promised to do. [n comparisan, it is much easier for the Democratic Party itself to raise
money because unlike the Baldacei campaign, it can accept large contributions.
Expenditures by the party can be made in a fashion in which they trigger no or very little
matching funds. This analysis led the campaign to plan on operating from a budget of
$400,000. To some this may sound like a lot of money, but it is about one forth of what
Angus King spent to get elected as an Independent 12 years ago.

These factors motivated the campaign to expend a minimum on staff. 1 knew as | sat
down with Jim that he would do as much as he could but that he had taken so much time
volunteering in the pre-qualifying period that he had put in less time at work and his
family budget reflected it. In contrast, the campaign did not have a cash flow problem.
So after [ agreed to pay Jim $650 a week, | sweetened it a little by offering him a portion
of that in advance and asked him how much he would need. He told me $1500 and we
agrecd that we would pay that at the front end in recognition of his current financial
needs and that we would pay him less per week at the outset of the campaign to recoup
the advance. The timing of the payments to Jim took into account his current financial
needs, but were entirely for his work after the gualification period and none arose from
any prior obligation, legal or otherwise.

‘The practice of paying some up front money when hiring a carnpaign worker is very
common practice. Personally, T almost always insist on it myself in campaigns where I
work as a consultant. The short term nature of the jobs and the inevitable pressure at the
end to put more money into advertising make it wise for a consultant or emplovee to get
some money up front.

Barbara Merrill then decided she wanted to hire Dick to aid her with press and public
relations. Dick is a public relations professional who often charges private sector clients
$175 an hour for his time. We needed to contract for a lot of his time and couldn’t pay
him near this amount of money. Also we needed to retain Dick for a fixed amount rather
than an hourly fee so we could budget for that amount. I have heen in business for
myself for many years and know from that experience that money up front is often
welcomed in a world where there are often cash flow problems. I also knew that in the
months leading up to June 2006, Dick had spent many pro bono hours working for the
Merrill campaign and working for his family on an unrelated matter. So I offered Dick

Page 3 of § of Merrill Affidavit  Initials . dirald U :"df
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$3500 per month for June-October and $1100 for November. To make the deal more
acceptable, [ did two things. I offered to pay him half of the money up front and o
reopen the agreement if we did get matching money later on. Dick accepted the deal.
When this was reported back to Jim he was told that we had agreed to up front payment
to Dick in recognition of work in the pre-qualification period and all other pro bono work
he had been doing. Subsequently when Jim came to filling out the campaign finance
report he listed his early payment and Dick’s as reimbursement for the §5 period and that
understandably raised the concerns which are subject to this hearing. It would have been
more accutate to have reported that the timing of the initial payment to him, and the
retainet to Dick were made in recognition of their financial needs but were entirely for
work done after qualifying.

The Michael’s allegation is that the Merrill campaign violated Title 21-A § 1122 (9)

which reads:
Secd money contribution. "Seed money contribution” means a contribution of no
more than $100 per individual made to a candidate, including a contribution from
the candidate ot the candidate's family. To be eligible for certification, a
candidate may collect and spend only seed money contributions subsequent to
becoming a candidate as defined by section 1, subsection 3 and throughout the
qualifying period. A participating candidate who has accepted contributions or
made expenditures that do not comply with the seed money restrictions under this
chapter may petition the commission to remain eligible for certification as a
Maine Clean Flection Act candidate in accordance with rules of the commission,
if the failure to comply was unintentional and does not constitute a significant
infraction of these restrictions. Prior to certification, a candidate may obligate an
amount greater than the seed money collected if the value of the goods and
services received from a vendor does not exceed the amount paid to the vendor. A
candidate may not collect or spend seed money contributions after certification as
a Maine Clean Election Act candidate. A seed money contribution must be
reported according to procedures developed by the commission. [2005, ¢. 301,
§28 (amd).] Emphasis added.

Commission staff interprets this to mean the campaign is not in violation unless it hired
or contracted with Webster and Dyer during the pre-qualification period and were
obligated to pay thero for their work. That was not the case and while the statement in
the report understandably raised this question, it docs not say or even imply that the
payment was made to fulfill an obligation. As I have shown, the campaign was under no
obligation to pay for volunteer work done by Webster and Dyer during the pre-
qualification period and every cent they received is for work after the qualification when
they were first hired. There were other volunteers who put in equal time and gathered as

many $5 contributions as Webster and Dyer and they were not compensated nor did they
expect to be.

It is not uncommon for a business enterprise to reimburse an expense of a new employee
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even though it had no obligation to do so. This is often done with moving cxpenses or
the cost of housing during the transition. The new employer does it not because it is
obligated to, but it seems fair and because management believes that sharing the
financial stress of the transition is the best way to gain committed enthusiastic workers.

PHilip el
Appleton, Maine

Subscribed and sworn to before me, this 22™ day of August , 2006.

2 [ ; , : 'Notary Seal

[signature of Notary,

Mu
[printed or typed name of ﬁotary]

NOTARY PUBLIC

My commission expires: %‘ﬂ e 20 /A
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ADDITIONAL MATERJALS
AFFIDAVIT OF HAROLD JAMES WEBSTER RE: Agenda Item #2
August 23, 2006
State of Maine
County of Kennebec

BEFORE ME, the undersigned Notary,

g

ALt L A4 ﬁﬁbﬂ_yﬁ ,onthis ="
(Notary or Attorney)

day of August , 2006, personally appeared Harold J. Webster. known to me to be a credible

person and of lawful age, who being by me first duly sworn, on his oath, deposes and says:

I, Harold J. Webster, am the person who filled out the report to the Ethics Commission on
behalf of Barbara Merrill.com in which I listed a payment to me and a retainer to Richard
Dyer as a “reimbursement™ for the $5 collection period. This is the first time 1 have filled
out such a form and I sent it in a day early in order to make sure the campaign met the
deadline, but immediately after sending it, I worried that it had mischaracterized the two

payments.

When 1 arrived at an employment agreement with the Merrill campaign, they agreed to
advance a portion of that pay in recognition that T had fallen behind because of volunteer
work during the pre-qualification period. This was important to me because [ had
intended to cateh up by working a lot of overtime in my regular employment with
Webster Heating. By going to work with the campaign this became impossible and so the
advance was welcomed, and in my mind covered losses for the previous period in the
same way that working overtime at Webster Heating would have done. Therefore when I
initially lsted the advance to me and Dick, I listed them as reimbursement for the $5
period. In all the pressure to put out the first report and to do it completely and accurately
I did not revisit this characterization until after I had sent it. Then I worried that someone
might read that to mean I was being paid for work done previously instead of being
advanced money for work I was to do.

Neither in my case, nor in the case of Richard Dyer were these “reimbursements™ for
debts owed. Barbara Merrill made clear during the $5 collection period that she was
poing to rely on volunteers and T was glad to be one of them.

I am not a professional campaign aide. 1 once worked for the state, was President of the
Maine State Employees Association and now I make my living working with my brother
at Webster Heating Company. I volunteered many hours of time for Barbara during the
pre-qualification period because she is a friend and [ believe she has the kind of personal
strength we need in a governor. I was not a vendor of goods or services during the pre-
qualification period. With the exception of the $200 repayment for expenses mentioped
above and reported in the pre-qualification report, I was not paid or owed anything by the
campaign prior to qualifying for Clean Election Funds.

After Barbara qualified for Clean Election funding, I was pleased to sign on as campaign
manager, for a rate below what I usnally earn working for the Webster Heating Company.
Once an overall income figure was arrived at, the campaign offered to pay a small portion
of that money up front in recognition of the fact that at my campaign salary it would take
some time to catch up with lost income during the pre-qualification period.
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However, even when that amount is added into my subsequent payments, my total
compensation for my work in the campaign from June onward will be well below my
usual compensation. I understand how my choice of the word “reimbursement” led fo this
misunderstanding and wish I had offered more detail at the time ] filed the report, but let
me reiterate, all payments I have recejved are for work performed after the Merrill
Campaign Qualified and after I was hired as Campaign Managet.

As to Richard Dyer, he, like many others, volunteersd many hours during the $5
collection period. I worked closely with him during the pre-qualification period. We
were fellow volunteers, After Barbara Merrill qualified and the campaign staff was being
assembled ] was a strong supporter of retaining Mr, Dyer in his professional capacity asa
consultant to help with press and public relations. Barbara and Phil Metzill had done
most of this during the pre-qualifying period, but with a full time campaign we needed
someone like Mr. Dyer helping out.

We negotiated a total fee with Mr. Dyer and then agreed to pay half of that fee as a
retainer. We did this because we knew it would make it easier for Dick to accept the
lower compensation because of the large amount of pro-bono time be had given the
campaign and his family in the previous months.

As the Commission reviews this matter 1 would also draw its attention to the fact that
some up-front payment is very common in campaigns in recognition of the fact that they
are for a short period of time and represent-a loss of job security if not overall
compensation. I would also point out our very low level of expenditure on staff during
the period in question, this fact alone should set aside any concern that payments were
made for debts carried forward as my ill adwscd uge of the term “reimbursement”™ may
have suggested.

Lhol) Jiils

Harold James Webster
Belgrade, Maine

Subscribed and sworn to before me, this

— ”*g

day of August , 2006.

Notaxy Seal:

@W

[signature of Notary]

Antirew L. Hart, Notary Publio

[printed qmm%m"'.o"é
NOTARY PUBLIC

My commission expires: . 20
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August 21, 2006 i Al 22 2008 s
VIA ELECTRONIC & U.8, MAIL
Martha Demeritt
Party Registrar
Maine Ethics Commission

135 State House Station
Augusta, Maine 043330135

RE: Maine Democratic Party //Late Filing Penaity
Dear Ms. Demeritt:

Thank you for the opportumity to comment on the staff’s recommended penalty of $5,000.00 in
this matter. Iapologize that these comments were not provided to you sooner. I was out of State on
vacation from August 11-20" and was only recently able to draft the following response to your August
11™ request for comments on this issue.

Az you are aware, $5,000.00 is the maximum penalty that may be imposed on a party committée
unider Maine law. This is truc even in cases where a party committee’s campaign finance report is several
months late and/or is that party committee’s second, third or subsequent violation of 21-A MLR.S.A. §
1020-A. - Similarly, $5,000.060 is the maximum penalty that the Commission may impose on a party
committee even when it finds that the Party’s failure to file a timely report was intentional or in bad faith.
It stands to reagson that under these ¢ireumstances, the maxirmm penalty should be reserved for those
situations where a party committee’s conduct is truly egregious. ‘

In the pending matter, the Party’s conduct ¢an hardly be described as egregious. Indeed, the
Party believes that imposing the maximum possible penalty in this matter is unwarranted due to the
existence of the following mitigating factors

1. Lack of Harm to the Public.. Tltle 2 l-A MR.S.A.§1020-A (2) provides that “[t]he
commmission may waive a penalty if the comigiseion determines thiat the penalty is dispropertionate to . ..
the harm suffered by the public from the late disclosure. ? Although the Party’s 42-Day Post-Primary
report failed to include several unpaid obligations, members of the public (and partictlarly the candidates
involved in the relevant legislative races) were fully aware that the Party was responsible for financing the

-mail pieces in question. That is because the Party, though not obligated to do so under current Maine law,
voluntarily in¢luded the following disclaimer on all of the mail pieces:

Paid for by the Maine Democratic Party, 16 Winthrop Sireet, Augusta,
Maine 04332, Not paid for or authorized by any candidate.

Preti Fiaherty Beliveau & Pachios Lip  Attorncys at Law
One City Center | Partland, ME D4701 | T2 207.797.3000 | eax 207.791.3111 | Mailing address: PO, Box 9546 | Portland, ME 04112-9548
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Martha Demeritt, Party Registrar
VIA ELECTRONIC & U.S8. MAIL
Page 2

The inelusion of these disclaimers only underseores the fact that the Party, by omitting these obligations
from the 42-Day Post-Primary Report, was not attempting to hide its association with these mail pieces.
On the contrary, these disclaimers provided the publie with clear, immediate notice that the Party was
financiatly responsible for these mail pisces.

2. The Party Self-Corrected Most of the Missing Unpaid Obligations. The complaints
against the Party in this matter related only to mail pieces that the Party financed on behalf of Senator
Lyrn Bromley and Representative Walter Ash. Those unreported obligations totaled $3,269.57. The
remaining $19,269.91 in unreported obligations were not the subject of ary complaint to the Commission.
Notwithstanding, the Party immediately amended its 42-Day Post-Primary report to add not only the
Bromley/Ash obligations, but also the obligations relating to 14 other candidates as well. While reporting
all of these obligations indeed was the Party’s statutory duty, the fact that it self-corrected over 80 % of
the unreported obligations within three (3) business days of discovering them confirms that its intent all
along has been to report fully its contributions, expenditures and unpaid obligations.

3. This is the Party’s First Offense of This Kind. The Maine Democratic Party has for
the last several election cycles been one of the most active political committees in the state, both in terms
of contributions received and expenditures made. Admittedly, the Party’s sophistication in this regard
necessarily means that it is held to higher standard than other, less experienced entitics required to file
campaign finance reporis. However, the fact that the Party — despite the sheer volume of its campaign
finance activity in recent years — had not previously been found by the Commission to have failed to file a
timely report under § 1020-A illustrates its general commitment to complete reporting of contributions,
expenditures and unpaid obligations. It further supports the Party’s position that the erronecus 42-Day
Post Primary report was an isolated occurrence rather than part of some scheme to falsify reports.

In light of the foregoing, the Party respectfully disagrees with the staff"s recommended penalty of
$3000.00 in this matter. A more equitable resolution, in the Party’s view wonld be to base the penalty on
the value of the two unreported obligations that were the subject of the actual complaint before the
Commission. Using the statutory formula, the penalty would then be calculated as follows: ($3,269.57 x
01) x 22 dayslate = 3719.40. A penalty in this amount from the Commission would, in the Party’s
view, strike the proper balance between the seriousness of the Party’s error and the several mitigating
circumstances present in this case.

Thank you again for the opportunity to submit these comments. I look forward to discussing this
matter with the Commission, counsel and you at the August 23" meeting,

Sincerel

Michael K. Mahoney

ee: Benjamin Dudley, Party Chair
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109 Huntress Avenue COMMISSION (IN GOVERN
: . h LRWMENTAL ETHICS
South Portland, Maine 04106 % ELECTION PRACTICES-AUUGUSTA. ME

y

Jean Gion Marvin, Chairman Utﬁﬂk:‘. FD—QE& L\J&UQ .

State of Maine Commission on Governmental Ethics & Election Practices
135 State House Station
Augusta, Maine 04333-0135

RE: Anne Jenness Complaint of 8/14/2006
Agenda Item #7 of 8/23/06 Agenda

Dear Commissioner Marvin:

This letter is my response to the opportunity to provide my views concerning ftem #7 on the
agenda for your meeting of August 23, 2006, I am in agreement with the conclusion of Executive
Director Jonathan Wayne that there was no violation of the campaign finance law related to Ms.
Jenness’ allegations and with Mr. Wayne’s recommendation that no action on the complaint. While
Ms. Jenness® letter does not constitute a valid complaint, I wish to respond to her statement and to
record my displeasure with the Commission’s staff’s handling of this matter.

There is only one statement of fact concerning me contained in Ms. Jenness’ lctter. I do not
dispute that I met Anne Jenness once, during the winter of 2006 (February/March). 1 was asked by
Cape Elizabeth Republican Party Chairman Michael Mowles to transport some paperwork to Augusta
during one of my trips to Augusta for session. When I stopped by Mr. Mowles™ office, I met Anne
Jenness. Anne Jenness informed me that she was capable of taking her paperwork to Augusta herself
and drove away. Ithen went to Augusta without any paperwork and have not met her or thought about
the encounter again until I received Mr. Wayne’s letter. In short, T could not pick her out of a police
lineup if I had to. I strongly disagree with any assertion made by Ms. Jenness that I was involved with
her candidacy or directing Mr. Mowles regarding the matter. [ believe my name has been brought up
in this matter in an attempt to damage my candidacy for the State Senate.

I also take issue with the Ethics Commission Staff’s handling of this matter.

On Page two of Mr. Wayne’s August 16™ memo, he states “[bJoth Jenness and Haskell have
mental illnesses. Neither understood that they agreeing to run that they would be helping their
opponent either electorally or financially.” This statement by Mr. Wayne is bigoted and represents an
uninformed opinion of those affected by depression or bipolar disease. Many people with mental
illness lead productive lives and are contributing members of society. In fact, during Mr, Haskell’s
brief campaign, he spoke of problems in the Mental Health System and his ability to help the problem
because he could bring a consumer’s prospective to the process. In Maine, many Non-Profit
Community Mental Health Centers have consumers of Mental Health Services on their boards of
directors and the Department of Health and Human Services has many advisory hoards and panels with
consumer representation. People with mental illness participate in the electoral process and have the
right to do so. To paint them as frail or incompetent and discourage their involvement in the running
of their government is more than unfair—it is discriminatory behavior.
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The Commisgsion staff received both phone calls and a written complaint from Anne Jenness
over a two week period of time. Mr. Wayne did not supply me with a copy of the Jenncss letter nor
did he or the Commission staff notify me of the complaint until after the investigation of the matter had
been completed. In fact, Mr. Wayne issued a decision and a three page description of what he
perceived my involvement to be without interviewing me, without notifying me of the complaint, and
without soliciting a response from me. [ received notification of the complaint from Mr. Wayne by e-
mail at 5:00pm on 8/16/2006. This notification was received after Mr. Wayne completed his
investigation and issued a written opinion to the Commission and the public. Because of this process,
Mr. Wayne’s August 16" memo is factually inaccurate and biased because it does not include any
information from me or the others against whom allegations have been made.

In contrast, ptiot to making any contact with me, Mr. Wayne and his office issued statements to
the media concerning my alleged involvement in the matter and supplied copies of written documents
pertaining to this matter to the media before I was ever informed that any allegations had been made
about me. Is this how you would want to be treated? I think simple fairess suggests that the
Commission staff should inform anyone who is the subject of a Commission investigation of the
subject matter of the investigation and the allegations contained in the complaint when the
investigation is commenced. 1 hope you agree that those under investigation by Commission staff
should not first hear of the investigation by reading about it in the newspaper, as [ did in this case.

In the spring of this year, Commission staff looked into the issue of Stephen Haskell’s brief
candidacy. Following the conclusion of the inquiry, Mr. Wayne jssued a decision on the matter on
May 10, 2006 finding no violation of Ethics rules or Maine law. That decision was stamped as
“Confidential” and was not issued to any of the interested parties, including me. It was not until after
Mr. Wayne later gave a copy of the decision to the media and others that he inform the interested
parties of the existence of the document and gave a copy of the memo to me or my legal coungel. |
certainly understand that the Ethics Commission is subject to Maine’s Freedom of Access and do not
object to the document being provided to the media, but I believe that a decision regarding someonc’s
conduct should be provided to that person before it is provided to others.

In closing, I wish to thank the Commission members for their time and consideration of this
matter and my suggestions for improving the Commission’s staff’s handling if such matters.

Respectfully submitted,




August 22, 2006

Michael D. Mowles Jr.
423 Ocean House Road
Cape Elizabeth, ME 04107

Jean Ginn Marvin, Chairman

State of Maine Commission on Governmental Ethics and Election Practices

135 State House Station

Augusta, ME 04333-0135

Re: Anne Jenness Complaint of 08/14/2006, Agenda Item #7 on 08/23/2006
Dear Commissioner Marvin:

I am writing you at the invitation of Jonathan Wayne to present a response to his
letter to the Commission of August 16, 2006 and that of Anne Jenness from 08/14/2006. |
agree with the Staff’s recommendation that no action should be taken on this issue as no
laws, campaign or otherwise, have been broken. Ms. Jenness’ complaint is bogus and her
remarks about Cape Mortgage Co. (my place of employment) and me are false. It pains
me to see these types of allegations bandied about. Ms. Jenness and | are involved in a
civil dispute, which out of respect for her I can only release limited details. My response
is intended to address two issues, first the complaint of Anne Jenness as regards the
Maine Clean Election Act, and second as regards Anne Jenness as a client of Cape
Mortgage Co.

Regarding Anne Jenness and her candidacy seeking the Green Party Nomination
to run in the General Election for State Representative; as Jonathan Wayne states in his
letter, neither he nor the Commission’s Counsel can identify any violation of campaign
finance laws in Ms. Jenness’ complaint. Ms. Jenness’ claims that she was encouraged to
run for the Green Party Nomination to run for State Representative in district 121 in
return for financial assistance is ridiculous and without substance. As | explained to
Jonathan Wayne, this whole complaint stems from Ms. Jenness’ attempts to avoid paying
a debt and is an abuse of the legal system and of the Commission’s time.

While campaigning door to door for the Republican Nomination to run for State
Representative | ran into Ms. Jenness (a former client of mine) at her house, however
because her three dogs were barking so loud | had to call her on my cell phone to hold a
friendly conversation with her. | realized from my walking sheet that she was a
registered Green Independent. During our conversation she told me she was a fan of
Ralph Nader’s and would be interested in helping the Green Party by running for the
Green Party Nomination to State Representative as a “place holder”. As a favor to her, |
put her in touch with Ben Chipman who | knew to be the Executive Director of the Maine
Green Independent Party.

Once she had collected her own signatures for her nomination papers she
informed me that she needed them transported to Augusta, so as a personal favor to me, I
asked State Representative Kevin Glynn to transport some paperwork for me to Augusta.
When he arrived to transport the paperwork Ms. Jenness declined the offer and decided to



take it to Augusta herself. 1 have had no further conversations with Kevin Glynn or Ben
Chipman with regards to Ms. Jenness’ candidacy for State Representative.

As relates to the Maine Clean Election Act, | support Ms. Jenness’ right, as a
registered voter, to seek her Party’s nomination and election to higher office. Apparently
Ms. Jenness properly registered as an official Candidate for the Green Party Nomination
to run for State Representative in Cape Elizabeth; however she decided not to register as
a Maine Clean Election Candidate and receive clean election funds for her campaign.
Since Ms. Jenness and | are in different political parties we were not competing against
each other in the June 13" Primary Election and her decision to run had no effect on my
clean election funding. Since a Democratic challenger had already announced her
candidacy for the Nomination of the Democratic Party to run for State Representative in
the Primary and General Election then the winner of the Republican Primary would
already have an opponent in the General Election. Thus Ms. Jenness’ candidacy would
have had no effect on the Maine Clean Election Act funding of either of the other two
candidates and thus no effect on this current year’s MCEA budget.

Regarding Cape Mortgage Co., as a completely separate issue from her
candidacy, after my initial conversation with Ms. Jenness, she later asked if | was
interested in obtaining a refinance mortgage for her which I said | would attempt to do. It
would normally be a breach of our Privacy Policy to divulge the details of Ms. Jenness’
loan requests, however as Ms. Jenness has already breached that confidentiality Policy |
will respond to the aspects of her financial matters which she has already made public but
continue to leave private the other aspects of her financing.

Every one of Ms. Jenness’ remarks about Cape Mortgage Co. and the supposed
promises that were made to her are false and untrue. The only true statement in her letter
regarding Cape Mortgage Co. was that Ms Jenness did seek a $700,000+ refinance
mortgage through Cape Mortgage Co. for her house near the ocean in Delano Park in
Cape Elizabeth. | categorically deny that there was ever any intention on my part or any
discussion with Ms. Jenness that my attempt to obtain her a mortgage was in return for
her becoming the Green Party Primary Candidate.

Because she was a former client and based on her good credit and the high
appraised value of her house, several weeks later | provided her with a personal bridge
loan (until the refinance was complete) supported by a typed promissory note which was
properly signed and notarized at her own bank. Unfortunately after two months of
diligent work by Cape Mortgage Representatives, Ms. Jenness was turned down by over
half a dozen national mortgage lenders.

Two months ago my attorney discussed this bridge loan issue with William Lund
of the Maine Department of Professional and Financial Regulation's Office of Consumer
Credit Regulation and has been given directions on how to proceed with the proper
collection of this debt. This is now a civil dispute involving my attorney and Ms.
Jenness’ attorney and is not a matter for the Commission on Governmental Ethics and
Election Practices. Please feel free to contact me if you have any further questions.

Sincerely,

Michael D. Mowles Jr.



