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STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOUSE STATION
AUGUSTA, MAINE
04333-0135

To:  Commissioners
From: Jonathan Wayne, Executive Director
Date: August 17,2010

Re:  Brian Melle’s Request concerning Maine Democratic Party Mailings

The Maine Ethics Commission received a request from Brian Mello on behalf of
his wife, Lois A. Snowe-Mello, who is the Republican nominee for State Senate, District
15. She i_s running against the incumbent Democratic State Senator, Deborah 1. Simpson
of Auburn. Ms. Simpson is serving in her first term in the State Senate, afier defeating
Ms. Snowe-Mello in 2008 in an extremely close general election. Both Simpson and
Snowe-Mello are participating in the Maine Clean Election Act (MCEA) program.

Following the June 8, 2010 primary election, the Maine Democratic Party sent the
three attached mailings to residents of Auburn and other communities within District 15
on themes of

» getting Maine’s economy back on track

¢ making health insurance work, and

e balancing the state budget.

Mr. Mello asks the Commission to consider whether the three mailings qualify as
“independent expenditures” in support of Deborah Simpson. If so, Ms. Snowe-Mello
would be entitled to receive matching funds under the MCEA. These additional
campaign funds would allow her to respond to the mailings sent by the Maine

Democratic Party or to engage in other campaign speech.

OFFICE LOCATED AT: 45 MEMORIAL CIRCLE, AUGUSTA, MAINE

: WEBSITE: WWW.MAINE.GOV/ETHICS
PHONE: (207) 287-4179 FAX: (207) 287-6775



Independent Expenditure Reporting Law

In Maine state elections, the political parties, political action committees (PACs),
and other organizations sometimes pay for communications to voters in order to influence
candidate elections. Some of these communications require “independent expenditure”
reporting. Under 21-A M.R.S.A. § 1019-B(1)(A) (attached), an independent expenditure

15

any expenditure made by a person, party committee, political committee or
political action committee, other than by contribution to a candidate or a
candidate's authorized political committee, for any communication that expressly
advocates the election or defeat of a clearly identified candidate . ...

(Emphasis added.) A person or organization that makes an independent expenditure of
more than $100 to support or oppose a candidate is required to file a financial report with
the Commission, which includes the date, payee, amount, and purpose of the expenditure.
(21-AMR.S.A. § 1019-B(3))

As discuésed below, the term “expressly advocate” is defined narrowly in the
Commission’s Rules. Within the last 35 days before a general election, hoWever, the
independent expenditure reporting requiremenf covers a much wider range of
communications. -During this period, a communication is presumed to be an independént
expenditure if it merely “names or depicts™ a clearly identified candidate and if there is
an MCEA candidate in the race. (21-A M.R.S.A. § 1019-B(1)(B)) The Maine
Legislature has thus reached a policy decision that the independent expenditure reporting
statute is relatively narrow during most of the general election season until the final 35

days before the election.

Matching Funds

MCEA candidates for State Senate in the 2010 general election have received an
initial payment of $19,078 for the Senate. In addition, they may be eligible to receive
additionai public campaign funds (“matching funds™) that are intended to keep the
participant on a roughly even playing field with the opponent and to. respond to spending
in their race by non-candidate organizations. Independent expenditures by the political

parties, PACs, and others are taken into consideration for the calculation of whether a



candidate is entitled to receive matching funds. (21-A ML.R.S.A. § 1125(9)) Thus, if the
Maine Democratic Party is deemed to have made an independent expenditure to support
Deborah Simpson, Ms. Snowe-Mello is entitled to receive matching funds under the

MCIEA program.

Brief History of the Express Advocacy Standard
The term “expressly advocate” is defined in Chapter 1, Section 10(2)(B) of the
Commisston’s Rules. Under the Rule,

"Expressly advocate" means any communication that uses phrases such as
"vote for the Govemnor," "reelect your Representative,” "support the
Democratic nominee,” "cast your ballot for the Republican challenger for
Senate District 1," "Jones for House of Representatives,” "Jean Smith in
2002," "vote Pro-Life" or "vote Pro-Choice" accompanied by a listing of
clearly identified candidates described as Pro-Life or Pro-Choice, "vote
against Old Woody," "defeat" accompanied by a picture of one or more
candidate(s), "reject the incumbent," or communications of campaign
slogan(s) or individual word(s), which in context can have no other
reasonable meaning than to urge the clection or defeat of one or more
clearly identified candidate(s), such as posters,. bumper stickers,
advertisements, etc. which say "Pick Berry,” "Harris in 2000,"
"Murphy/Stevens" or "Canavan!".

Express advocacy is a term of art that has been adopted in the statutes and rules of several

states. It was first used by the U.S. Supreme Court in a 1976 decision, Buckley v, Valeo,

424 U.S. 1 (1976). There, the Court interpreted some recent amendments to federal laws
which required the disclosure of candidate-related expenditures by independent groups.
The Court held that the U.S. Constitution allowed the government to require financial
reporting about some speech that related to candidates for political office.

Névertheless, the Court was concerned that the federal law was too vague,
because people and groups engaging in political speech would not be able to know if they
were required to file a campaign finance report with the Federal Election Commission
(FEC). The Court was also concerned that the law was “overbroad,” meaning that the
law as written required financial reporting for speech that was only remotely related to
political candidates. Therefore, the Court limited that particular federal law to apply to

speech that “expressly advocated” the election or defeat of a “clearly identified”



candidate. The Court drew the line at express advocacy in order to preserve speakers’
rights to discuss political issues without filing financial reports with the FEC. In a
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footnote, the Court provided examples of express advocacy including: “vote for,” “elect,”
“Smith for Congress,” efc. These phrases become known as the “magic words.”

In the decades that followed, several states aﬁd campaign finance agencies
adopted the express advocacy standard into their campaign finance laws and
administrative agency rules to make sure that their regulation of political speech did not
exceed what the U.S. Supreme Court had allowed in Buckley. In 1995, the FEC adopted
an administrative rule, 11 C.F.R. §100.22(a), which the Commission’s Rule on express
advocacy, adopted in 1998, closely tracks.

In the iJast decade, many observers noted that a large amount of political
advertising about federal candidates avoided regulation because it did not expressly

advocate (i.e., by using the “magic words™) the election or defeat of a candidate. Ina

December 2003 decision, McConnell v. FEC, 540 1J.S. 93 (2003), the U.S. Supreme

Court clarified that the express advocacy limitation is not constitutionally mandated, and
that govéfnments may regulate certain categories of political speech about clearly
identified candidates even if the speech does not expressly advocate the election or defeat
of a candidate, so long as the regulations are not vague and overbroad. ' Since that
decision, some states and municipalities have chosen to broaden the definition of
independent expenditures in the weeks just before an election, just as the Maine
Legislature has since done by enacting 21-A M.R.S.A. § 1019-B(1)}(B).

The express advocacy standard has been criticized by some reform advocates as
too narrow and easy to circumvent. Nevertheless, the advantage of the express advocacy
standard is that it provides predictability to the political parties and PACs wishing to
know what candidate-related speech requires financial reporting, and it avoids
government regulation of candidate-related speech that is protected by the U.S.
Constitution.

Moreover, the express advocacy standard is the law in Maine for communications
disseminated to voters more than 35 days before an election. PACs and party committees
wishing to engage in speech about Maine state candidates deserve to have a campaign

finance system which is predictable and which allows them to know whether their speech



will trigger matching funds and will require the filing of an independent expenditure
report. While this Comrni-séion fulfills a unique function in the political process by
ensuring a level playing field for MCEA candidates through the distribution of matching
funds, it is no less a function of the Commission to safeguard the rights of individuals,

PACs, and party committees to engage freely in political expression.

Past Express Advocacy Decisions

Since 2000, the Commission has been asked to consider whether certain
communications concerning candidates distributed by PACs and parties expressly
advocated for or against the candidates’ election. An index of the Commission’s past
decisions is attached, along with copies of the written communications. In the view of
f_[he Commission staff, these decisions by past Commissioners are not binding on you, but
I have attached them for your background information. In my opinion, the examples of
campaign literature that are most relevant are those concerning Lynn Bromley
(considered by the Corﬁmission on 11/29/2000), Beth Edmonds (1/10/2001), and Peter
Kent (10/17/2008). The Commission did not find these mailings to be express advocacy.

During the 2008 election season, the Commission received some criticism that it
had narrowly applied its express advocacy rule in some of its October 20, 2006 decisions
regarding mailers sent by the Maine Democratic and Republican Parties. The
Commission asked the staff to convenc a stakeholder group to consider the issue. The
working group met in January 2009, and decided to recommend to the Commission that it
apply a slightly broader interpretation of express advocacy.

After waiting for the U.S. Supreme Court’s decision in the Citizens United case,

the staff reported back to the Commission at its February 25, 2010 meeting. The staff
proposed that the Commission adopt some changes on page 2 of its attached advice
memo on independent expenditures (“Advice Regarding Independent Expenditures for
the 2010 Elections”™) to clarify how it would apply its express advocacy rule in the future.
The Commission adopted the changes proposed by staff, including: |
* The memo notes that the Commiission had found that 2008 literature
concerning candidate Peter Kent sent by the Maine Democratic Party was not

express advocacy.



s The memo states that if a communication to voters identifies the office sought
7 by a candidate, the reference to the office will favor a determination that the
meaning of the communication is to urge the election or defeat of a candidate.
The memo, however, underscores that the express advocacy determination
will be based on the “entire content™ of the communication.
Both Brian Mello and the Maine Democratic Party rely on page 2 of the Comnnssion’s
February 25, 2010 advice memo.

Argument by Brian Mello

In his July 9 letter requesting that the Commission consider this matter, Brian |
Mello argues that Deborah Simpson is identified as a member of the Maine Legislature
by the references to her actiéns as a lawmaker in all three mailings and by the use of the
word “lawmakers” in the health insurance mailing. He believes this supports a
determination that the mailings expressly advocate for Ms. Simpson’s election. Also, Mr.
Mello contends that the niajlings were sent {0 independent voters in Senate District 15,
which indicates that the mailings were intended to influence the election. He contrasts
the mailings to Ms, Simpson’s “2010 Legislative Report” (also attached) which Mr.

Mello accepts as a non-electoral constituent communication.

Response by the Maine Democratic Party

In response to Brian Mello’s July 9 request, I sent a letter on July 22 to the
Executive Director of Maine Democratic Party. | received a response from its attorneys
at Preti Flaherty Beliveau and Pachios LLP. The party notes that the Simpson mailings
do not contain the “magic word” phrases listed in the Commission’s express advocacy
rule (“vote for,” “reelect,” “cast you ballot for,” etc.) The party states that “the purpose
of these mailings was to educate voters on Deborah Simpson’s legislative
accomplishments, Democratic positions on healthcare and the economy, and to survey
voter opinion.” The party views the Simpson mailings as “issue education.”

The Maine Democratic Party states that it modeled the Simpson mailings on the
2008 Peter Kent literature that is cited on page 2 of the Commission’s February 25, 2010

advice memo. The party also mentions that it relied on advice from the Commission staff



concerning the Simpson mailings. In May, a representative of the Maine Democratic
Party showed an earlier draft of the “balancing the budget” literature to the Commission
staff. We advised that the party should delete the references to the State Senate to
minimize the potential that the Commission could view that mailing as express advocacy.
The staff advised the party that — with that change — the Commission staff would not
view the mailing as express advocacy. We cautioned, however, that the Commission
members would Ihake an independent decision if a complaint were filed, and that advice
from the Commission staff is never binding on the Commissioners.

)
Staff Analysis

The Commission staff recommends that the Commission find that the three
mailings do not expressly advocate for Deborah Simpson’s election and are not .
independent expenditures, The mailings do not contain any of the magic words
constituting express advocacy under the Commission’s Rule (e.g., “vote for” or “reelect”
or “support”).

Also, we do not believe the content of the mailings meets the test of “hav(ing] no
other reasonable meaning than to urge the election or defeat of one or more clearly
identified candidates ....” There is no explicit urging of any kind in connection with an
election. There is no mention of the election, of Ms. Simpson’s candidacy, or of the
office of State Senator. The content of the mailings mostly cohcerns Ms. Simpson’s
accomplishments in the Maine Legislature. The only urging in the mailings (sométimes
referred to as a “call to action”) is to participate in an issues survey or to call Ms,
Simpson to thank her for her activities. The Commission staff therefore believes that the
communications do not qualify as expressly advocating for Ms. Simpson’s election.

The Commission staff acknowledges that the mailings could be motivated by the
2010 general election. We recommend, however, that you focus your attention on the
“reasonable meaning” of the mailings, and not on the intentions of the Maine Democratic
Party in paying for them. The staff believes that the party’s mission to elect Democratic
candidates does not affect the meaning of the mailings.

We also believe a finding of no express advocacy will promote consistency in the

Commission’s decisions. Predictability and consistency is important in the area of



express advocacy, because it is a perennial issue that comes before the Commission each
election year. The political parties, PACs, and others do need to know where the express
advocacy line is, so that they know whether they are required to file an independent
expenditure report or not. The need for predictability and consistency is especially
important in a gubernatorial election year.

Mr. Mello also asks the Commission to consider whether the Maine Democratic
Party has made a contribution to Ms. Simpson. Under 21-A M.R.S.A. § 1015(5), if the
party had consulted with Ms. Simpéon, her campaign committee, or their agents
concerning the mailings, the party’s expenditures on the mailings would constitute a
contribution to the candidate: We propose taking no action this aspect of Mr. Mello’s
request, because there is no evidence that the party consulted with the Simpson

campaign.

Conclusion

The staff recommends a ﬁnding that the three Maine Democratic Party mailings
concerning Deborah Simpson de not expressly advocate for her election and are not
ihdependént expenditures. We do view the mailings as supportive of Ms. Simpson, but,
in our view, they fall short of the standard of explicit electoral advocacy that would bring
them within express advocacy as defined by the Chapter 1, Section 10(2)(B) of the

Commission’s Rules,
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Deb S1mpson
is gettmg Mame s economy back

supported the
historic jobs bond package that will
put Mainers back to work, invest

in Maine's transportation
infrastructure and put Maine
on the leading edge to develop
clean energy.

g,

The jobs bond package will support
and create nearly 3000 jobs in road

construction, alternative energy fields,
and provide needed capital to Maine's

small businesses.

Call Deb SimPSOn at 777-1379 and tell héryou



future.

In the past two years Deb Simpson
has worked with members of both
parties to support a balanced budget
and create new jobs to get Maine's
economy moving again.

Simpson has helped create and support jobs.

% The Right Way. The Maine Way. Simpson has:

Fought to pass the historic jobs bond with
bi-partisan support

Led the way in passing a balanced budget without
new taxes

Lowered rate of healthcare uninsured to one of the
lowest in the country

ippreciate her work to create jobs and get the economy moving again.
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YOUR VIEWS ARE IMP D RTANT TO US.

Please take a minute to fill out the following survey and return to:

MAINE DEMOCRAT!C PARTY * 16 Winthrop Street » Augusta, ME 04332

Or visit www. mamesdcc org and filt out the complete survey online.

1. Over the pasttwo years Maine has cut
more than $1 billion in spendmg, if the
state has to cut more spendmg in the
future fa balance the budgef, where
shouid those cuts come from? Please put a
check beside the project(s) that you agree with.

K-12 Education
Low Income Healthcare programs
Environmental Protection Programs

Public Safety and Corrections

2. In Maine we strilce the right balance
between protecting personal freedoms
and keeping everyone safe.

Agree Disagree

2. Which of the following spending

4

" priorities will have the biggest iong

term impact on Maine? Plesise pit a check
beside the project(s) that you agree with.

infrastruciure
K-12 Educatior)
Renewable Energy
Health Care

Please rank from 1to 7 the issues that
are most important to you with 1 being
your top pick. )

Jobs and the economy
Environmeni

Energy issues .

Health care

Education

Taxes

frfrastructure

5. What issues would you like to see
addressed in the hexi iwo vears?

" Faid-for by the Maine Demotratic Party, 16 Winthrop Street, Augusta, ME,
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Simpson supported elimination of
lifetime health insurance caps.
Deb Simpson joined other lawmakers and
made Maine the first state in the nation to
ban annual or lifetime health insurance caps
for private insurance. Now, Maine families
will have peace of mind when dealing with
the financial costs of caiastraphic illness.

Simpson Joined Others Calling
For Investigation of Anthem

" Mai LAWmakersASk Congress” =
-Maine them Rate Hike Request

When Anthem Insurance requested a 23%

premium increase despite making millions
in profits, Deb Simpson joined the call to

investigate Anthem to make qértain Maine

families pay a fair price for health insurance.
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—  Environmental Protection Programs
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Tn Maine we strike the right balance
between protecting personal freedoms and
keeping everyone safe. '
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g, What issues would you like to see addressed
in.the fiext two years:
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' BALANCED THE BUDGET.

i
i

In the past two sessions
Simpscn has worked with
members of both political
parties to balance a state
‘budget crippled by a national |

economic slowdown.

Simpsdn_ balanced the budget without raising taxes.



”Passage of a budget o
without a lot of rancor - or tax increases -
- ~is an accomplishment.”

. "~ Bangor Daify News 4/20/20%0
The Bangor Darfy News o
has described the work being done in. Augusta as bemg

pretty remarkable

AT A TIME WHEN OTHER STATES AND COMMUNIT!ES AROUND

THE COUNTRY WERE RAISING TAXES AND SLASHING SERVICES o

. Deb Slmpson and her cotleagues worked together to delwer a ba[anced
budget to the Governor and SN

- protected the services those most |
in need rely upon.

Deb Simpson has led the way two years
in a row to pass responsible budgets
with bipartisan support, something
~ accomplished by few other states in

the nation. '

Simpson has balanced the budget. Helped create jobs. Cut Taxes.
THE RIGHT WAY. THE MAINE WAY. Simpson has:

¥ Ledthe way in passing a balanced budget without new taxes

% Fought to pass the historic jobs bond with bi-partisan support

% Lowered rate of healthcare uninsured to one of the lowest in the country

cai. DEB SIMPSON At 777-1379

AND TELL HER THANKS AND YOU APPRECIATE HER WORK.
THE RIGHT WAY. THE MAINE WAY.
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YOUR VIEWS ARE IMPORTANT TO US.
Please take a minute to fill out the following survey and return to:
MAINE DEMOCRATIC PARTY = 16 Winthrop Street » Augusta, ME 04332

O visit www.mainesdcc.org and fill out the complete survey anliné.

1. Overthe pasttwo years Maine hascut 3. Whichof the fpflawing spending 5. What issues would you like to see -

more than $1 billion in spending; if the priorities will have the biggest long ' " addressed in the next two years?
state has fo cut more spending in the term impact on Maine? Please put a check
future to balance the budget, where beside the project(s) that you dgree with.
should those cuts come from? Please put a Infr &t ' -
check beside the project(s) that you agree with, —  Inirastructure

. o ti
K12 Education _ -~ K2 Education |
___ Low Income Healtheare programs —  Renewable Energy

Health.Care

Envirorimental Protection Programs

Public Safety and Corrections 4. Please rank from 1%o 7 the issues that

are most important o you with T baing
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I Maine we strike the right baiance o yout top pick.
between protectitig personal freedoms -

. Jobs and the economy
and keeping everyone safe. .
' Environment

Agree __ Disagree

Energy issues

Health care

Education

Taxes

infrastructure



21-A MRSA §1019-B. REPORTS OF INDEPENDENT EXPENDITURES

(CONTAINS TEXT WITH Vz;iRYING EFFECTIVE DATES)

1. Independent expenditares; definition. For the purposes of this section, an "independent
expenditure™ -

A. Is any expenditare made by a person, party committee, political committee or political

action committee, other than by contribution to a candidate or a candidaic’s authorized political

commitiee, for any communication that expressly advocates the election or defeat of a clearly

identified candidate; and (2003, <. 448, §3 (NEW).] '

B. Is presumed in races involving a candidate who is certified as a Maine Clean Election Act
candidate under section 1125, subsection 5 to be any expenditure made to design, produce or
disseminate a communication that names or depicts a clearly identified candidate and 1s
disseminated during the 21 days, including election day, before a primary election; the 35
days, including election day, before a general clection; or during a special election until and on
election day. [2007, c. 443, Pt. A, §20 (AMD).] '

[ 2007, <. 443, Pt. A, §20 (AMD) .]

* 2. Rebutting presumption. A person presumed under this section to have made an
independent expenditure may rebut the presumption by filing a signed written statement with the
commission within 48 hours of making the expenditure stating that the cost was not incurred with
the intent to influence the nomination, election or defeat of a candidate, supported by any
additional evidence the person chooses to submit. The commission may gather any additional
evidence it deems relevant and material and must determine by a preponderance of the evidence
whether the cost was incurred with intent to influence the nomination, election or defeat of a

candidate.

[ 2003, c. 448, 83 (NEW) .]

3. (TEXT EFFECTIVE UNTIL 8/1/11) Report required; content; rules. A person, party
committee, pelitical committee or political action committee that makes mdependent expenditures
aggregating in excess of $100 during any one candidate's ¢lection shall file a report with the
commission. In the case of a municipal election, a copy of the same information must be filed with

the municipal clerk.

A. A report required by this subsection must be filed with the commission according to a
reporting schedule that the commission shall establish by rule that takes into consideration
existing campaign finance reporting requirements and matching fund provisions under chapter
14. Rules adopted pursuant to this paragraph are routine technical rules as defined in Title 5,

chapter 375, subchapter 2-A. [2003, c. 448, 83 (NEW).]

B. A report required by this subsection must contain an ilemized account of each contribution
or expenditure aggregating in excess of $100 in any ope candidate’s election, the date and
purpose of each contribution or expendifure and the name of each payee or creditor. The report
must state whether the contribution or expenditure is in support of or in opposition to the
candidate and must include, under penalty of perjury, as provided in Title 17-A, section 451, a
statement under oath or affirmation whether the contribution or expenditure is made in
cooperation, consultation or ¢oncert with, or at the request or suggestion of, the candidate or an
authorized committee or agent of the candidate. [2003, <. 448, §3 (NEW).]

C. A report required by this subsection must be on a form prescribed and prepared by the

B



MRS Title 21-A §1019-B. REFORTS OF INDEPENDENT EXPENDITURES

commission. A person filing this report may use additional pages if necessary, but the pages
must be the same size as the pages of the form. [2003, c. 448, §3 (NEW) . ]

[ 2003, c. 448, §3 (NEW} -1

3. (TEXT EFFECTIVE 8/1/11) Report required; content; rules. A person, party committee,

political committee or political action committee that makes independent expenditures aggregating -
in excess of $100 during any one candidate's election shall file a report with the commission. In the
-case of a municipal election in a town or city that has chosen to be govemed by this subchapter, a
copy of the same information must be filed with the municipal clerk.

A. A report required by this subsection must be filed with the commission according to a
reporting schedule that the commission shall establish by rule that takes into consideration
existing campaign finance reporting requirements and matching fund provisions under chapter
14. Rules adopted pursuant to this paragraph are routine technical rules as defined n Title 5,
chapter 375, subchapter 2-A. [2003, c. 448, §3 (NEW).]

B. A report required by this subsection must contain an itemized account of each contribution
or expenditure aggregating in excess of $100 in any one candidate's clection, the date and
purpose of each contribation or expenditure and the name of each payee or creditor. The report
must state whether the contribution or expenditure is in support of or in opposition to the
candidate and must include, under penalty of perjury, as provided in Title 17-A, section 451, a
statement under oath or affirmation whether the contribution or expenditure is made in

- cooperation, consultation or concert with, or at the request or suggestion of, the candidate or an

authorized committee or agent of the candidate. [2003, <. 448, §3 (NEW).]

C.A report required by this subsection must be on a form prescribed and prepared by the
commission. A person filing this report may use additional pages if necessary, but the pages
must be the same size as the pages of the form. [2003, c. 448, §3 (NEW).]

[ 2009, ¢. 366, §5 (AMD]; 2009, c. 366, §12 (AFF) .}

2
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SECTION 10. REPORTS OF INDEPENDENT EXPENDITURES

1.

General. Any person, party commitiee, pdlitical committee or political action commitiee
that makes an independent expenditure aggregating in excess of $100 per candidate in an
election must file a report with the Commisston according to this section.

A,

. Definitions. For purposes of this section, the following phrases are defined as follows:

“Clearly identified,” with respect to a candidate, has the same meaning as in Title
21-A, chapter 13, subchapter IT. '

"Expressly advocate” means any communication that uses phrases such as "vote
for the Governor," "reelect your Representaiive,” "support the Democratic
nominee,” "cast your ballot for the Republican challenger for Senate District 1,"
"Jones for House of Representatives,” "Jean Smith in 2002," "vote Pro-Life” or
"vote Pro-Choice” accompanied by a listing of clearly identified candidates
described as Pro-Life or Pro-Choice, "vote against Old Woody," "defeat”.
accompamied by a picture of one or more candidate(s), "reject the incumbent,”
communications of campaign slouan(s) or individual word(s), which in context
can have no othetr reasonable meaning than to urge the election of defeat of one
or more clearly identified candidate(s), such as posters, bumper stickers,
advertisements, elc. which say "Pick Berry,” "Harris in 2000," "Murphy/Stevens”
or "Canavan!".

"Independent expenditure” has the same meaning as in Title 21-A. §1019-B. Any
expenditure made by any person in cooperation, consultation or concert with, or
ai the request or suggestion of, a candidate, a candidate’s political committee or
their agents is considered tobe a coninbutlon to thaz cand:gdate and is not an
independent expenditure. '

Repbrting Schedules. Independent expenditures must be reported to the Commission in
accordance with the following provisions:

A,

Independent expenditures aggregating in excess of $100 per candidate per
election but not in excess of $250 made by any person, party committee, political
committee or political action committee must be reported to the Commission in
accordance with the following reporting schedule, except that expenditures made
after the 14th day before an election must be reported within 24 hours of the

expendature
{1} "Quarterly Reports. Quarterly reports must be filed by 5:00 p.m. on:

(a) January 15th and be complete as of Janvary 5th;

(&) April 10th and be complete as of March 31st;

(¢} Tuly.15th and be complete as of July 5th; and

(D) October 10th and be complete as of September 30th.



COMMISSION ON GOVERNMENTAL ETHICS AND ELECTION PRACTICES
Mail: 135 State House Station, Augusta, Maine 04333
Office: 45 Memorial Circle, Augusta, Maine

Website: www.maine.goviethics
Phone: 207-287-4179
Fax: 207-287-6775

Advice Regarding Independent Expenditures for the 2010 Elections

This memo answers some frequently asked questions about whether independent expenditure
reporting is required. A copy of the relevant law (21-A M.R.S.A. § 1019-B) is attached with the
corresponding Commission rufe regarding independent expenditures. For advice about how to
file an independent expenditure report, please see the insiructions on the reporting form.

What is an “independent expenditure?”

Independent expenditures are payments or obligations made by individuals and organizations,
acting independently of candidate campaigns, for certain communications refemng to clearly
identified candidates.

More specifically, payments or obligations made for communications (for example,
advertisements and literature) that expressly advocate the election or defeat of a candldate are
always considered independent expenditures.

In addition, payments or obligations made for communications are presumed to be independent
expenditures if the communication 1) is disseminated within 21 days before a primary election
or within 35 days before the general election, 2) names or depicts a clearly identified candidate,
and 3) involves a race in which a Maine Clean Election Act certified candidate is running.

These two periods before an election are referred to below as the “presumption periods.”

'Presumption Periods for the 2010 Eiections

. Length
Election (includes election day) Dates
Primary 21 days May 19 — June 8
General - 35 days September 29 — Novemnber 2

Some communications are exempt from the presumption, such as slate cards sent by political
party committees (please see exceptions below).

How do | know if my advertisement or literature “expressly advocates” the eiection or
defeat of a candidate?

The term “expressly advocate” is defined in Chapter 1, Section 10(2)(B) of the Commission
Rules, which is aftached to this memo. The definition includes phrases such as “Jones for

" House of Representatives” or “Vote for the Governor,” and other words which in context can
have no reasonable meaning other than to urge the election or defeat of one or more clearly
identified candidates.




Since the Commission adopted the rule, the Commission has been asked whether certain
communications constitute express advocacy. Ih order to provide better guidance to
organizations making campaign-related expenditures, the Commission has attached to this
memo three examples of campaign literature, which are discussed below.

In February 2010, the Commission gave further consideration fo some of its prior determinations
applying the express advocacy rule. As a result of this review, the Commission decided to
clarify that, in a communication to voters, the identification of the office sought by a candidate
named in the communication is a factor that the Commission generally will consider in favor of a
determination that the meaning of the communication is to urge the election or defeat of a
candidate. The determination of whether the communication constitutes express advocacy will
be based on the entire content of the communication, and whether the communication has any
reasonable meaning other than o urge the election or defeat of a candidate.

The Commission offers the following guidance on the attached three examples of campaign
literature

¢ In the 2008 general election, the Maine Democratic Party mailed the attached literature
concerning Peter Kent. Mr. Kent was a candidate for the Maine House of
Representatives, but the literature did not mention his candidacy or the election.

' This communication was determined not to contain express advocacy.

e Inthe 2006 general election, the Maine Democratic Party sent the attached literature in
" support of Anne Rand. In that election, Ms. Rand was a candidate for the Maine House
of Representatives, but she was not an incumbent. Nevertheless, the front of the card
inciuded the phrase “Anne Rand/State Representative.”

* In the 2008 general election, the Maine Republican Party mailed literature concerning
Jane Knapp. Ms. Knapp was a candidate for the House of Representatives, and was
not an incumbent. The literature did not mention her candidacy explicitly, but it
contained the phrase “Maine Families Deserve a Representative Who Will Fight for
Them.”

With respect to the Anne Rand and Jane Knapp literature, the Commission advises that

the identification of the office sought by a candidate nhamed in a communication will favor
a determination that the only reasonable meaning of the communication was to urge the
election or defeat of a candidate.

If | make an independent expenditure, how does that affect a Maine Clean Election Act
candidate?

Independent expenditures are included in the Commission’s determination of whether a Maine
Clean Election Act candidate is entitled to receive matching funds. For example, if Candidate A
and Candidate B {a Maine Clean Election Act candidate) are opponents in the general election,
and a political action committee (PAC) makes an independent expenditure in support of
Candidate A, Candidate B may be entitled to receive matching funds. The independent
expenditure has the same effect regardless how Candidate A is financing his or her campaign.

Advice Regarding Independent Expenditures 2
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How do | report independent expenditures? .

Please see the independent expenditure reporting form for instructions on how to file the report.
Under the Commission’s rules, entering info an obligation fo make an independent expenditure
may require the filing of a report'regard!ess when the payment for the communication is made.

Does making an independent expenditure turn me or my organizaticn into a political
action committee?

The definition of “political action committee” was changed in 2008. If an organization spends
more than $5,000 in a calendar year to influence candidate elections, it must register with the
Commission as a political action committee, even if its major purpose is something other than
the influencing of candidate elections. (21 -A M.R.S.A. §1052(5)A)5)) This new requirement
does not apply to individuals.

If your organization’s major purpose is to influence cand;date or ballot question elections, please
contact the Commission to find out what your registration and reportlng requirements are.

| have heard that | should not coordinate my spending with the candidate | want to
support. Why?

Independent expenditures must be independent of the candidate. Any expenditure made by a
third-party in consultation or cooperation with a candidate is considered to be a contribution to
the candidate and is not an independent expenditure. For example, if a supporter wants to
place an ad supporting a candidate in the local newspaper and asks the candidate to supply him
with a campaign photograph, that is enough to make the entire cost of the ad a contribution to -
the candidate. The cost would have to be reported by the candidate, and the supporter would
not be required to file an independent expenditure report. Since MCEA candidates cannot
accept contributions, this is not permitted for them. |t would be permissible for privately
financed candidates to accept the payment for an ad as an in-kind contribution, but the cost of
the ad must be $350 or less because that is the contribution limit for legislative, county
candidates and some municipal candidates. Gubernatorial candidates can accept contnbu’tlons
of $750 or less.

What paid communications are covered by the rebuttable presumption?

The law was designed to apply o written and oral communications intended to influence the
nomination, election, or defeat of a candidate. Under the Commission’s rules, the following
types of communications are covered by the rebuftable presumption:

Printed advertisements in newspapers and other media
Television and radio adveriisements

Printed literature

Recorded telephone messages

Live scripted telephone calls or messages

Electronic communications.

e & ¢ 9 © =

This list is not exhaustive and other types of communications may also be covered. In general,
any expenditure that has all of the following four elements is covered by the rebuttable
presumption:
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+ an expenditure made to design, produce, or disseminate a communication

» that is disseminated in the last 21 days before a primary election or in the last 35
days before a general election, and

« that names or depicts a clearly identified candidate

« who is in a race invelving a Maine Clean Election Act candidate.

if the expenditure is covered by the bresumption and is greater than $100 per candidate, the
person making the expenditure must either file an independent expenditure report or a signed
statement that the expenditure was not made with the intent to influence the election (see
below). '

What determines if a communication is made within the presumption periods that begin
on May 19 and September 297 '

The presumption period applies to when the communication is disseminated to voters. The date
of the dissemination is the date of the postmark, broadcast or hand-delivery of the
communication.

If expenditures are made before the presumption period to design or produce a communication
that is then disseminated during the presumption period, the expenditure may nevertheless be
covered by the presumption, and the costs of designing, producing, and dlssemmatlng the
communlcatlon must be reported in an mdependent expenditure report. ‘

How do I rebut the presumption that the commumcatlon is a campa,lgn.-relatedr
independent expenditure?

To rebut the presumption, the person making the expenditure must file a signed written
statement that the expenditure was not made in order to influence the election. As a
convenience, the Ethics Commission has developed a form that may be used for this purpose
but using the form is not mandatory. The person filing a rebuttal statement is welcome to
include any relevant evidence. It is acceptable fo file the rebuttal statement by faxing it to (207)
287-6775. Please note that if the 48-hour deadline falls on a weekend, the report must be filed
on a Saturday or a Sunday. '

if a person has a specific communication that appears to be covered by the presumption, but
the communication is not intended to influence the nomination, election or defeat of a candidate,
the person may submit the rebuttal statement to the Commission in advance of disseminating
the communication for an early determination. The request must include the complete
communication and be specific as to when and to whom the communication will be
disseminated.

While there is no penalty for failing to file a statement rebutting the presumption within 48 hours,
if the Commission determines that the communication was covered by the presumption and an
independent expenditure report was not filed on time, the person making the expenditure could
be assessed a penalty for late filing.

The Commission will take into consideration any evidence relevant under the statute, including
the following:

+ Does the language of the communication appear designed to influence the
nomination, election, or defeat of a candidate?
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«  Was the communication disseminated to voters in the district of the candidate(s)
mentioned in the communication? '

Was the communication disseminated to voters in other districts?

How many voters received the communication?

Is the communication directed to voters at all?

Does the communication seem primarily designed for some identifiable purpose
other than influencing the nomination, election, or defeat of a candidate?

« Does the communication mention all candidates running in the district?

« When was the communication produced, and when was it distributed?

What if the cost of a communication is less than $100 per candidate?

The definition of independent expenditure applies only to expenditures for communications. f
the person making the communication did not spend or obligate more than $100 per candidate
to design, produce, or disseminate the communication, no independent expenditure report or
rebuttal statement is necessary. However, once the aggregated costs for any candidate exceed
$100, a report must be filed for communications regarding that candidate.

Example: a community organization maintains a list of e-mail addresses of individuals who are
concerned about local economic development issues. Af no cost, it sends an e-mail fo the
concerned citizens endorsing a legislative candidate. The organization would not be reguired to
file an independent expenditure report or submit a rebuttal statemenf because the -
communicalion involved no expense.

Please note that if an organization uses materials produced by another entity (e.g., a legislative
scorecard), the cost of producing that material must be included in the total amount for that
communication (see below).

Are there any expenditures that are exempt from the reporting requirement and the
rebuttable presumption?

Certain election-related activities are excluded from the legal definition of “expenditure” in the
Election Law. Because these activities are not considered expenditures, they do not need to be
reported as independent expenditures and the rebuttable presumption does not apply to them.
These excluded costs include: :

« News stories and editorials distributed through a broadcasting station,
newspaper, or other periodical;

« Any communication from a membership organization (e.g., a union or trade
association) or corporation to its members or stockholders if that organization is
not organized primarily for the purpose of influencing the nomination or election
of any person for state or county office;

»  Activity or communication designed to encourage individuals to register to vote or
to vote if that activity or communication does not mention a clearly identified
candidate;

« The use of offices, telephones computers, or similar equapment when that use
does not result in additional cost to the provider; and

« The payment by a paity committee for a slate card or party candidate listing (see
definition below). '
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-For a full list of exceptions to the legal definition of “expenditure,” see 21-A MR.S.A. §
1012(3)(B).

Isn’t there an exception for communications naming three or more candidates?
There is an exception for communications involving three or more candidates, but it applies only

to state and focal party committees and only fo communications that meet the following
requirements:

» The communication lists the names of at least 3 candidates for election to public
office (this can be a combination of federal, state, and local candidates). -

» The communication is distributed through public advertising such as broadcast
' stations, cable television, newspapers and similar media, and through direct mail,
{elepheone, electronic mail, pubilcly accessible sites on the Internet or personal
delivery.

¢ The treatment of all candidates in the'communication is substantially similar
(although if required by federal law, a federal candidate may be treated

~ differently).

« The content of the communication is Iimited tor
(1) The identification of each candidate, with which pictures may be used;
(2) The offices sought;
(3) The offices currently held by the candidates;

{4) The party affiliation of the candidates and a brief statement, including
campaign slogans, about the party’s or the candidates’ positions, phllOSOphy,
goals, accomphshments or biographies;

(5) Encouragement to vote for the candidates identified;
(6) Information about voting, such as voting hours and locations; and
(7) Campaign or party logos.

If the communication contains Ianguage outside the categorigs of thls paragraph, it does not
qualify as a slate card.

Are telephone communications covered by the rebuftable presumption?

fn the view of the Commission, the rebuttable presumption in Section 1019-B would cover
automated telephone messages and live calls from individuals that are scripted, if the
communications have the four elements described above on page 4.

Are there any individuals or organizations that are exempt from the presumption?

Section 1019-B does not exempt any category of individuals or organizations from the
rebuttable presumption. Nevertheless, as noted above, some expenditures by membership or
news organizations and party committees are excluded from the legal definition of expenditure,
and therefore are not covered by the independent expenditure law.
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Does my membership organization have to report its communications to its members?

The Election Law contains an exemption for membership organizations that are not organized
primarily for the purpose of influencing an election. Communications from those organizations
to their members are not considered expenditures, and therefore are not considered
independent expenditures. However, if the communication expressly advocates for the election
or defeat of a candidate and the cost of the communication is more than $50 in any one
candidate's election, the expenditures must be disclosed in a special report required by 21-A
M.R.S.A. & 1019-A. Those expenditures, however, will not trigger matching funds under the
Maine Clean Election Act.

What if the costs of producing the communication are paid for by an organization that is
different than the organization that disseminates the communication? Which
organization must file an independent expenditure report or a rebuttal statement?

Some of the questions posed to the Commission suggest that organizations may purchase or
produce copies of a written communication (such as a legislative scorecard or voting record)
and provide them to another organization that will distribute them. Persons paying for or
disseminating communications covered by the presumption will be expecied to demonstrate a
high degree of good faith to ensure that all design, production, and distribution costs are
reported to the Commission so that the correct amount of matching funds will be received by
MCEA candidates.

When calculating whether it has spent more than $100 per candidate, an organization that has
been supplied printed communications covered by the presumption and that distributes them
must report both its own distribution costs and the value of the materials it has distributed. The
Commission requests that the organization make a good faith effort to determine the value of
the materials by ascertaining the actual design and production costs of the materials distributed.
If the actual costs cannot be determined with a reasonable effort, the organization should
estimate the fair market value of the materials it has distributed. Both the distribution costs and
the value of the materials must be included in the independent expendlture report, uniess the
organization has filed a rebuttal statement.

Example: A PAC receives 500 copies of literature referring to a candidate that it distributes one
week before the general election in order to influence the outcome of the election. By checking
with the person or organization that supplied the literature, the PAC determines that the actual
cost of the literature was $400. The PAC spends $200 distributing the literature. The PAC
should file an independent expenditure report with a total expenditure of $600.

What about legislative scorecards or voting records of legislators?

Some organizations produce literature that summarizes legislators’ voting records on particular
issues and rates the legislators on their voling records. If these communications have the four
elements of the rebuttable presumption described above on page 4, the person paying for or
disseminating the literature will be required to file either an independent expenditure report or a
written statement rebutting the presumption if more than $100 is spent in any candidate’s race.
For communications that refer to multiple candidates, the Commission’s rule (atfached) explains
how to allocate the cost among the candidates.

The Commission will consider each rebuttal statement on a case-by-case basis. The
determination will depend on the factors listed above, and any other evidence deemed relevant
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by the Commission. As noted above, many communications sent by a membership
organization fo its members are not covered by the rebuttable presumption.

Are communications designed to encourage individuals to register to vote or to vote
covered by the presumption? '

The Election Law excludes from the legal definition of expenditure “activity or communication
designed to encourage individuals to register to vote or to vote if that activity or communication
does not mention a clearly identified candidate.” (21-A M.R.S.A. § 1012(2)(B)(10)} Those
communications are not covered by the rebuftable presumption. If communications designed to
encourage individuals to register to vote or to vote name or depict a clearly identified candidate
and meet the other requirements of the presumption (including the $100 per candidate .
threshold}, the person making the expenditure may rebut the presumption by filing a written
statement explaining that the materials were distributed for the purpose of encouragmg voting or
registration and were not m’tended to mfluence the election.

Are polling, voter surveys, and public opinion research covered by the presumption?

Some live scripted conversations made by telephone callers within the presumption periods
‘could be covered by the rebuttable presumption. 'If a public opinion survey within the

. presumption periods contains references to a candidate, and the person funding the survey
believes that the references were not made with the intent to influence the election, the person
should file a rebuttal statement. If a survey relates to a public issue and does not mention a
candidate’s name, it is not subject to the presumgption and no report or rebuttal statement must
be filed. If public opinion research (e.g., voter identification information} is contributed to a PAC
1o influence an election, the PAC must report the research as an in-kind contribution including
the fair market value of the research. '

Are Section 527 organizations covered by the faw?

National organizations are subject to the Maine Election Law if they raise or spend money
regarding state candidates in Maine. This includes so-called Section 527 organizations that are
organized outside the State of Maine. If a Section 527 organization makes an expenditure that
. is covered by the rebuttable presumption, it is required te file an independent expenditure report
or a rebuttal statement. _

What is the consequence of filing an independent expenditure report late?

The late filing of an independent expenditure report can result in the assessment of a civil
penalty up to $5,000 under 21-A M.R.8.A. § 1020-A(4).
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21-A M.R.S.A. § 1019-B. REPORTS OF INDEPENDENT EXPENDITURES

1. Independent expenditfures; definition. For the purposes of this section, an
"independent expenditure™ . '

A. Is any expenditure made by a person, party commiitee, political committee or political
action committee, other than by contribution to a candidate or a candidate’s authorized
political committee, for any communication that expressly advocates the election or
defeat of a clearly identified candidate; and ,

. Is presumed in races involving a candidate who is certified as a Maine Clean Election
Act candidate under section 1125, subsection 5 to be any expenditure made to design,
produce or disseminate a communication that names or depicts a clearly identified
candidate and is disseminated during the 21 days, including election day, before a
primary election; the 35 days, including election day, before a general election; or during
a special election until and on election day.

2. Rebutting presumption. A person presumed under this section to have made an
independent expenditure may rebut the presumption by filing a signed written statement with the
Commission within 48 hours of making the expenditure stating that the cost was not incurred
with the intent to influence the nomination, election or defeat of a candidate, supported by any
additional evidence the person chooses to submit. The Commission may gather any additional
evidence it deems relevant and material and must determine by a preponderance of the
evidence whether the cost was incurred with intent to influence the nomination, election or
defeat of a candidate. :

3. Report required; content rules A person, party committee, poI[tlcaI committee or
political action committee that makes independent expenditures aggregating in excess of $100
during any one candidate’s election shall-file a report with the Commission. In the case of a
municipal election, a copy of the same information must be filed with the municipal clerk.

A. A report required by this subsection must be filed with the Commission according to a
reporting schedule that the Commission shall establish by rule that takes into
consideration existing campaign finance reporting requirements and matching fund
provisions under Chapter 14. Rules adopted pursuant o this paragraph are routine
technical rules as defined in Title 5, Chapter 375, subchapter 2-A.

B. A report required by this subsection must contain an itemized account of each
contribution or expenditure aggregating in excess of $100 in any one candidate's
election, the date and purpose of each contribution or expenditure and the name of each
payee or creditor. The report must state whether the contribution or expenditure is in
support of or in opposition to the candidate and must include, under penalty of perjury,
as provided in Title 17-A, section 451, a statement under oath or affirmation whether the
contribution or expenditure is made in cooperation, consultation or concert with, or at the
request or suggestion of, the candidate or an authorized committee or agent of the
candidate.

C. A report required by this subsection must be on a form prescribed and prepared by
the Commission. A person filing this report may use additional pages if necessary, but
the pages must be the same size as the pages of the form.
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COMMISSION RULES, CHAPTER 1, SECTION 10
REPORTS OF INDEPENDENT EXPENDITURES

1. General. Any person, party committee, political committee or political action
committee that makes an independent expenditure aggregating in excess of
$100 per candidate in an election must file a report with the Commission
according to this section. -

2. Definitions. For purposes of this section, the following phrases are defined as
follows: ‘

CA “Clearly identified,” with respectto a candidate, has the same meaning as
in Title 21-A, chapter 13, subchapter Il. -

B. "Expressly advocate™ means any communication that uses phrases such
as "vote for the Governor," "reelect your Representative," "support the
Democratic nominee,” "cast your ballot for the Republican challenger for
Senate District 1," "Jones for House of Representatives,” "Jean Smith in
2002," "vote Pro-l.ife" or "vote Pro-Choice” accompanied by a listing of
clearly identified candidates described as Pro-Life or Pro-Choice, "vote

" against Old Woody," "defeat" accompanied by a picture of one or more
candidate(s), "reject the incumbent,” or communications of campaign
slogan(s) or individual word(s), which in context can have no other
reasonable meaning than {o urge the election or defeat of one or more

‘clearly identified candidate(s), such as posters, bumper stickers, -
advertisements, etc. which say "Pick Berry," "Harris in 2000,"
"Murphy/Stevens” or "Canavant”.

C. "Independent expenditure” has the same meaning as in Title 21-A §1019-
' B. Any expenditure made by any person in cooperation, consultation or
concert with, or at the request or suggestion of, a candidate, a candidate's
political committee or their agents is considered to be a contribution to
that candidate and is not an independent expenditure.

3. _Reporting Schedules. Independent expenditures must be reported to the
Commission in accordance with the following provisions:

A. Independent expenditures aggregating in excess of $100 per candidate
per election but not in excess of $250 made by any person, party
committee, political committee or political action committee must be
reported to the Commission in accordance with the following reporting
schedule, except that expenditures made afier the 14th day before an
election must be reported within 24 hours of the expenditure.
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(M Quarterly Reports. Quarterly reports must be filed by 5:00 p.m.
on:

(a) January 15th and be complete as of January 5th;

{b) April 10th and be complete as of March 31st;

{c) July 15th and be complete as of July 5th; and

{d) October 10th and be complete as of September 30th.

(2) Pre-Election Report. A report must be filed by 5:00 p.m. on the
14th day before the election is held and be complete as of that
day.

If the total of independent expenditures made to support or oppose a
candidate exceed $100, each subsequent amount spent to support or
oppose the candidate must be reported-as an independent expendifure. As
long as the fotal amount spent with respect to the candidate does not
exceed $250, all reports must be filed according to the deadlines in this
paragraph. If the total amount spent per candidate exceeds $250, the
reports must be filed in accordance with paragraph B.

[NOTE: FOR EXAMPLE, IF A COMMITTEE MAKES THREE $80
EXPENDITURES IN SUPPORT OF A CANDIDATE ON SEPTEMBER

- 20, THE 15TH DAY BEFORE THE ELECTION AND THE 8TH DAY

BEFORE THE ELECTION, THOSE THREE EXPENDITURES MUST BE
REPORTED ON OCTOBER 10th, AND THE 14TH AND 7TH DAYS
BEFORE THE ELECTION, RESPECTIVELY ]

Independent expenditures aggregating in excess of $250 per candidate ~
per election made by any person, party committee, political committee or
political action committee must be reported fo the Commission within 24
hours of those expenditures. If any additional expenditures, regardless of
amount, increase the total spent per candidate above the threshold of
$250, each additional expenditure must be reported within 24 hours.

[NOTE: FOR EXAMPLE, IF A COMMITTEE HAS REPORTED
INDEPENDENT EXPENDITURES TOTALING $300 IN SUPPORT OF
A CANDIDATE, AND THE COMMITTEE MAKES AN ADDITIONAL $50
INDEPENDENT EXPENDITURE IN SUPPORT OF THE CANDIDATE,
THE ADDITIONAL $50 EXPENDITURE MUST BE REPORTED WITHIN
24 HOURS ] '

Reports must contain information as required by Title 21-A, chapter 13,
subchapter Il (§8 1016-1017-A), and must clearly identify the candidate
and indicate whether the expenditure was made in support of or in
opposition to the candidate. Reports filed after the eighth day before an
election must include the following information:

1. the date on which the person making the expenditure placed the
order with the vendor for the goods or services;
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2. the approximate date when the vendor began providing design or
any other services in connection with the expenditure; :

3. the date on which the person making the expenditure first learned
of the total amount of the expenditure; and

4. a statement why the expenditure could not be repdrted by the
eighth day before the election.

D. A separate 24-Hour Report is not required for expend;tures reported in an
independent expendifure report.
4. Multi-Candidate Expenditures. When a person or organization is requijred to

report an independent expenditure for a communication that supports multiple
candidates, the cost should be allocated among the candidates in rough
proportion to the benefit received by each candidate.

A

The allocation should be in rough proportion to the number of voters who
will receive the communication and who are in electoral districts of
candidates named or depicted in the communication. If the approximate
number of voters in each district who will receive the communication

" cannot be determined, the cost may be divided evenly among the districts

in which voters are likely to receive the communication.

[NOTE: FOR EXAMPLE, IF CAMPAIGN LITERATURE NAMING
SENATE CANDIDATE X AND HOUSE CANDIDATES Y AND Z ARE
MAILED TO 10,000 VOTERS IN X'S DISTRICT AND 4,000 OF THOSE
VOTERS RESIDE IN Y’S DISTRICT AND 6,000 OF THOSE VOTERS
LIVE IN Z’S DISTRICT, THE ALLOCATION OF THE EXPENDITURE
SHOULD BE REPORTED AS: 50% FOR X, 20% FOR'Y, and 30% FOR
Z]

If mukiiple county or legislative candidates are named or depicted ina
communication, but voters in some of the candidates’ elecioral disfricts
will not receive the communication, those candidates should not be
included in the allocation.

[NOTE: FOR EXAMPLE, IF AN EXPENDITURE ON A LEGISLATIVE
SCORECARD THAT NAMES 150 LEGISLATORS IS DISTRIBUTED TO
VOTERS WITHIN A TOWN IN WHICH ONLY ONE LEGISLATOR IS
SEEKING RE-ELECTION, 160% OF THE COST SHOULD BE
ALLOCATED TO THAT LEGISLLATOR'S RACE.]

if a candidate who has received matching funds because of a muiti-
candidate communication believes that he or she deserves additional
matching funds because the communication disproportionately concerns
his or her race, the Commission may grant additional matching funds in
propoertion to the relative treatment of the candidates in the
communication.
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5. Rebuttable Presumption. Under Title 21-A M.R.S.A.§1019-B(1)(B), an
expenditure made to design, produce or disseminate a communication that
names or depicts a clearly identified candidate in a race involving a Maine Clean
Election Act candidate and that is disseminated during the 21 days before a
primary election and 35 days before a general election will be presumed to be an
independent expenditure, unless the person making the expenditure submits a
written statement fo the Commission within 48 hours of the expenditure stating
that the cost was not incurred with the intent to influence the nomination, election
ot defeat of a candidate.

A. The following types of communications may be covered by the
presumption if the specific communication satisfies the requirements of
Title 21-A M.R.S.A. §1019-B(1}(B):

(1)
(2)
(3)
(4)
()
(6)

Printed advertisements in newspapers and other media;
Television and radio advertisements;

Printed literature;

Recorded telephone messages;

Scripted telephone messages by live callers; and

Electronic communications.

This list is not exhaustive, and other types of communications may be
covered by the presumption.

B. The following types of communications and activities are not covered by
the presumption, and will not be presumed to be independent
expenditures under Title 21-A M.R.S.A. §1019-B(1){(B):

(1)

(4)

S

news stories and editorials, unless the facilities distributing the
communication are owned or controlled by the candidate, the
candidate’s immediate family, or a political commitiee;

activity or communication designed to encourage individuais to
register to vote or to vote if that activity or communication does not
name or depict a clearly identified candidate;

any communication from a membership organization to its
membeérs or from a corporation fo its stockholders if the
organization or corporation is not organized primarily for the
purpose of influencing the nomination or election of any person for
siate or county office;

the use of offices, telephones, computers, or similar equipment
when that use does not result in additional cost to the provider;
and

other communications and activities that are excluded from the
legal definition of “expenditure” in the Election Law.

Advice Regarding Independent Expenditures 13

for the 2010 Elections



If an expenditure is covered by the presumptfion and is greater, in the
aggregate, than $100 per candidate per election, the person making the
expenditure must file an independent expenditure report or a signed
written statement that the expenditure was not made with the intent to
influence the nomination, election or defeat of a candidate. The filing of

- independent expenditure reports should be made in accordance with the

filing schedule in subsections 3(A} and 3(B) of this rule. Independent
expenditures aggregating $100 or less per candidate per election do not
require the filing of an independent expenditure report or a rebuttal
staternent.

If a commiittee or association distributes copies of printed literature to its
affiliates or members, and the affiliates or members distribute the
literature directly fo voters, the applicable 21-day or 35-day period applies
to the date con which the communication is disseminated directly fo voters,
rather than the date on which the committee or association distributes the
literature to its affiliates or members.

For the purposes of determining whether a communication is covered by
the presumption, the date of dissemination is the date of the postmark,
hand-delivery, or broadcast of the communication.

An organization that has been supplied prinied communications covered

~ by the presumption and that distributes them to voters must report both its

own distribution costs and the value of the materials it has distributed,
unless the organization supplying the comimunications has already
reported the costs of the materials to the Commission. If the actual costs
of the communications cannot be determined, the organization
distributing the communication to voters must report the estimated fair
market value. )

If a person wishes to distribute a specific communication that appears to
be covered by the presumpiion and the person believes that the -
communication is not intended to influence the nomination, election or
defeat of a candidate, the person may submit the rebuital statement to
the Commission in advance of disseminating the communication for an
early determination. The request must include the complete
communication and be specific as to when and to whom the:
communication will be disseminated.

Advice Regarding Independent Expenditures 14

for the 2010 Elections
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MAINE VALUES, AN INDEPENDENT VOICE
. Paid for by the Mafvie Dimperatic Party, 16 Wintheop Stceet, Augusta, ME 04333,

15 not auitheris)

This Commiiits by atty cantidate o tandidate's commmittes.

‘,Dési'GMED. PRINTES & WAILED 8 WAiNE % s s e <




FROM 215t Century Motors

i Growing ﬂm Economy.

¥ Maine families are worried about the seate

of our econorny. Jane Knapp nnderstands

the economic zaxiety, 2nd will work fo
stimulate the econosny, create jobs, and

£ expand opportunity

- » beiter d&ﬁS!GnS about how to spemi their -
= money than government bureaucrs,

Lowering Energy Costs. - -
e Knapp knows Maitie families dre strng—

i that wilt lower costs dnd allow our nataral
i} resoarces to power Maine’s future.

JANE KNAPP

FIGHTING FOR YOUR FAMILY

; gimgmpayformeh;ghmsiefgasandheﬁhn '
8
oil. That is why she will fisht for an energy plan
;
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MRECEIVED

Mr. Jonathan Wayne JLIZIB | pay9, 2010
Commission on Governmental Ethics o ‘

and Flection Practices - Kiine Eihics Commission
Dear Mr. Wayne:

Y am writing pursaant to a number of political mailings that have been sent out by the
‘Maine Democratic Party highlighting Senator Deb Simpson. [ have put i0 your possession
ofiginals of these maitings which I request the Commissioners to review with the express -
purpose of determining if they are an independent expenditure to promote Senator
Simpsen, or are they a campaign confribution? '

1t is my view after carefully reviewing the publication, "Advice Regarding Independent
Expenditares for the 2010 Eleetions," that matching fimds shonld be allowed. Some of
the bases for making this assumption are as follows: .

i The mailings are for one person only, not three or more candidates. This person for whom

ti;emmhngbemﬁts is a candidate for reclection who has an éppotient wihe Is 4 regigmred
clean election candidate. Tn the maikings, Deb Simpson was clearly identified as a Maine
Lawmaker as such she is identified as a legislator. This is similar to an example on page 2
of the Bthics Publication which found that such identification in a communication will -
favor a determination that the oaly reasonable meaning of the communication was to urge
the election or defeat of a cemdidaie

Another factor to consider relevant to page 4 - 5 would ber Does the communication
appear designed to influence the nomination, election, or defeat of a candidate? The
communications were thinly veiled and meant to put Semator Simpson. in the most
fiatiering light possible to potential voters, Was the communication disseminated to
voters in the district of the candidate mentioned in the communication? Yes they were bui
net directed to occupant or resident so that everyone would receive them. Instead they
were targeted to regisiered independents mostly. How many voters received the
communication? Agait mostly independents with possibly some democrats to veil its
true purpose, influencing independents needed o win the election. Is the commumication
directed to voters at all? Yes, becanse of the numbers of independents that received the
communication a list of Tegistered voters was probably used. Does the communication
seemn primarily designed for some identifisble parpose other than infinencing the
nomination, election, or defeat of a candidate? Though disguised as an educational
communication, a rational person can see past the veil and determine that it is promoting
a candidate. Does the commmication mention all candidates running in the district? No,
It cleasly singles ouf and promotes Senator Sitapson. When was the commumication
produced, end when was #t distributed? The communications started coming out
mmediately after the primary election in order to avoid the presumption dates and
followed one another in guick succession, however considering the tire it takes o
design, publish and mail a commumication, it had to be considered, demgned and

published during the pmmary



The Democratic Party representatives discussed avoiding maichmg funds with ethics
personnel however their past performance in the last campaign in which they showed
ethics personnel one communication and the mailed another might leave their motives

suspect.

Although the knowledge of the regulations by the commissioners vastly outweighs mine
and there might be other pertinent examples, I will leave that to them lo investigate and
hope that the examples that T have promded will be enough for them to decide fo look

forther toto this maiter.

I rema:in raspectﬁﬁly yours,

ﬁuﬁ K %{%

Brian K, Mello




2010 LEGISLATT

Senator”

NG , . Dear Friends and Neighbors,

It has been an honor to serve as your Senator for the past two years. This
newsletter contains information about some of the legislation that was
B passed this session. I am proud of our accomplishments and the way

' we all worked together to overcome thé challenges created by the global
recession. In the iast 18 months, we closed a nearly $1 billion budget gap
while holding the line on taxes, maintaining the safety net and making
state government work better for the people it serves—you.

My focus has been on helping people and making the bureaucracy fairer

and more responsive. As always, [ encourage you to contact me with any
problems vou have with the state. I can be reached by phone at 287-1515 or
by email at: www.mainesenate.org/simpson. I'll be glad to bear from you.

Sincerely,

Lt Seglon
Deb Simpson
Senator, District 15




lert Progras

Tt is estimated that of the 30,000 people suffering

from Alzheimer’s in Maine, 60% will at some point

wander away from their caregiver. This session we
established the Silver Alert Program, a significant
step that makes our seniors safer. Much fike the
Araber Alert, the Sitver Alert is aimed at finding

missing persons who suffer from dementia and other
_cognitive disorders. This legislation will greatly aid in

finding individuals who have gone missing.

| Pmsewin}g Maine’s
“Water Quality

“In one weekend, the untreated sewage of two

recreational boaters contributes the same amount
of pollution into the water as the treated sewage
of 10,000 people. This year, the Legislature
worked to protect Maine waters from this type

of polltion by phasing out overboard discharges
and improving boat pump-out laws. The state will
provide grants to help boaters install systems that
eliminate the need to discharge waste. We will
also improve the accessibility of sanitation pumnp-
out stations at marinas. These steps will keep our
waters clean without placing a burden on Maine
boaters. '




romoting Eﬁ@f@” gy

Making Utilities More Efficient

Up to one third of all electricity 1s lost between

the generator and the user. By taking advantage of
advancing technology, the Legislature was able to
support initiatives that will manage energy use through
the creaticn of a “smart grid policy”. This development
will improve efficiency, enhance reHability and reduce
the cost of electricity for Maine consumers.

Promoting Renewable Energy
" Many Maine residents have taken advantage of solar
and wind power incentives. For some though, solar
and wind alternatives are hot an option, but ground-
 source heat pump systems are. Legislation was passed i
- directing the Governor’s Office of Energy Independence
and Security to examine ways to promote and provide
incentives for the installation of residential geothermal
heating and cooling systems. This brings Maine another
step closer to energy independence. '

Protecting

___ Loggers

* | In the logging mdustry, highly skilled Maine workers

1 consistently struggle to find work. The lack of

1 employment is due in part to vnfair competition from

. foreign labor and lax enforcement of outdated laws.
This session we leveled the playing field and improved
opportunity for Maine loggers by subjecting companies
that violate foreign labor certification laws to increased
penalties, including higher fines and certain prohabitions
on hiring foreign laborers. This law gives Maine workers
an opportunity to compete for jobs in the Maine woods
and punishes companies that use foreign workers
improperly.

Educators

. Facing budget shortfalls, some school districts are cutting costs through furlough days instead of layofis.
For educators nearing the end of their careers, this should not have to result in a lifetime reduction in
retirement income. To prevent this, I sponsored legislation giving public school employees the option of
buying back the time lost due to furlough days so they can mamtam the retirement beneﬁn,s they have

earned.

Vacatmn Pay

The Legislature passed a law that will honor earned vacation pay and protect wnemployed workers from
further economic hardship. Under current faw, if an employee has vacation time that they have not used
and they are laid off, they may not receive any tnemployment benefits until they exhaust their vacation
time. Under the new law, vacation time is rightfuily treated as earned income and will not prevent a worker
from collecting unemployment. This is simply a matter of fairness.
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STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOUSE STAFION
AUGUSTA, MamE
04333-0135

July 22, 2010

By E-Mail and Regular Mail
Mary Erin Casale
Executive Director
Maine Democratic Party
PO Box 5258
- Augusta, Maine 04332

Dear Ms, Casale:

The Maine Ethics Commission received a request for invesligaﬁon from Brian Mello on
behalf of his wife, Lois Snowe-Mello, who is the Republican nominee for State Senate,
District 15. She is running against the incumbent State Senator, Deborah Simpson, a
Democrat. I will be scheduling Mr. Mello’s request for the Commission’s meetmg on
Thursday, August 26, 2010 at the Commission’s office at 45 Memorial CII‘CIC 2™ floor,
in Augusta.

Independent Expenditure

Mr. Mello asks the Commission to consider whether the mailings expressly advocate for -
the election of Sen. Simpson, in which case the Maine Democratic Party has made an
independent expenditure under 21-A MLR.S A, § 1019-B(1) (attached). Express
advocacy is defined in Chapter 1, Section 10{2)(B) of the Commission’s Rules. Mr.
Mello is relying on an advice memo which the Commission approved at its February 25,
2010 meeting entitled Advice Regarding Independent Expenditures for the 2010

Elections (available on the Commission website).

When Mr. Mello came to the Commission office to deliver the original mailings, he
clarified that he is referring to the advice on page 2 of the memo that “[i]dentification of
the office sought by a candidate named in the comumunication is a factor that the
Commission generally will consider in favor of a determination that the meaning of the
communication is to urge the election or defeat of a candidate.” (italics added to
quotation) He believes the reference to “lawmakers” in the health insurance mailing,
when combined with the references to actions by Ms. Simpson as a Legislator, could
overall be viewed as a reference to the State Senate — the office to which Ms. Simpson is
seeking re-election. Mr. Mello also believes that the reference to “lawmakers™ is
analogous to the use of “Representative” in the Jane Knapp literature cited by the
Commission as an example of a factor in favor of express advocacy (“Maine Families
Deserve a Representative who will Fight for Them™).

OFFICE LOCATED AT: 45 MEmMoORiaL CIRCLE, AUGUSTA, MAINE

WEBSITE: WWW.MAINE.GOV/ETHICS
PHONE: (207) 2874179 FAX: (207) 287-6775



Mary Erin Casale
Page 2
July 22,2010

I have also aitached a 2010 Legislative Report from Sen. Simpson, which Mr. Meilo told
me he views as a straightforward constituent communication,

Contribution

Mr. Mello asks the Commission to consider whether the Maine Democratic Party has
made a contribution to Ms. Simpson. Under 21-A M.R.S.A. § 1015(5), if the party had
consulted with Ms. Simpson, her campaign committee, or their agents on the mailings,
they would constitute a contribution to the candidate. :

Requested Response

To assist the Commission in considering this matter, please respond to Mr. Mello’s
request no later than Friday, August 6, 2010. In your response, please address the
following:

(1) Do any of the mailings expressly advocate for the election of Deborah
Simpson, as defined in the Commission’s Rule? If not, please explain
why. :

(2)  If the mailings had reasonable meanings other than to urge the election of
Deborah Simpson, please state those meanings, for each one of the three
mailings?

3) When were the mailings sent? |
# For each of the mailings, how many were sent?

(5  Is Mr. Mello correct that the mailings were sent to unenrolled voiers only?
If so, what was the rationale for sending the mailings to that specific

group?

{6} Did the Maine Democratic Party consult with Deborah Simpson, her
campaign committee, or their agents on the mailings, such as on the
content, timing, or recipients of the mailings?

Please feel free to provide any other factual information or legal argument that is relevant
to how the Commission should apply its express advocacy definition to these mailings.
In past discussions of express advocacy, advocates have raised issues of the purpose of
matching funds in the Maine Clean Election Act system, reliance on the Commission’s
advice, predictability, consistency among Commission decisions, and how vagueness in
reporting requirements can affect the ability of outside political groups to express
themselves in candidate elections.



Mary Erin Casale
Page 3 -
July 22, 2010

If the Commission were to find that the mailings expressly advocated for Sen. Simpson,
the Commission would need to consider issues related to the late filing of independent
expenditure reports. I snggest that the party rot address any issues of late filing mn its
submission for the August 26 meeting. Those issues could be addressed at a later
meeting if the Commission determines that the party’s mailings expressly advocated for
Sent. Simpson’s election. : :

Please call me at 287-4179 if Sfou have any questions.

xecutive Director

cc: Daniel W. Walker, Counsel for the Maine Democratic Party
Brian Mello
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August 10, 2010

Mr. Jonathan Wayne

Fxecutive Director - _ :
Maine Commission Governmental Ethics and Election Practices

135 State House Station . '
Augusta, Maine 04333

RE: Response to Request for Investigation from Brian Mello on Behalf of His
Wife Lois Snowe-Mello

Dear Jonathan,

* On behalf of the Maine Democratic Party (“MDP™), I would like fo respond to the request
for investigation from Brian Mello on behalf of his wife, Lois Snowe-Mello, the Republican
nominee for State Senate District 15, which was filed on July 22, 2010. Mr. Mello believes two
mailings, attached to his request, constitute express advocacy and an independent expenditure to
the Deborah Simpson campaign by the Maine Democratic Party. However, these mailings do
not expiessty advocate for the election of Deborabh Simpsen, and therefore, do not constitute an-
independent expenditure by the Party to her campaign.

To assist the Commission in consideration of this matter, you requested responsés to the
* following six specific questions. o :

1. Do amy of the mailings expressly advocate for the election of Deborah Sinipson, as
defined in the Commission’s Rule? If not, please explain why. :

Neither of the mailings questioried by Mr. Mello expressly advocate for the election of
Deborah Simpson as defined in the Commission’s Rule.

Pursuant to Chapter 1, Section 10(2)(B) of the Commission’s Rules, “express advocacy”
is defined largely through example. The definition may be parsed into Tour distinet categorics of
“express advocacy” phrases: 1. commands (“reclect,” “support,” “cast”™); 2. the political office

“sought (“...for Representative™); 3. year of election {“...in 20007); and 4. “in context can have
10 other reasonable meaning than to urge the election or defeat of one or more clearly identified

candidate(s).”

In this case, none of the mailings fall into the 1% or 3" categories because they do not
include a command or indicate the year of the election. Neither of the mailings includes any of
the command phrases provided in Chapter 1, Section 10(2)(B) of the Commission’s Rules as
examples of express advocacy, such as: “reelect,” “vote for,” “support the,” “cast your ballot
for,” or “vote.” Nor do the mailings include the year of the election, such as “in 2002,” or “in

Ereti Elaherty Beliveau & Pachins up  Attorneys at Lew
Mailing address: P.C. Box 9546 | Portiand, ME 04112-8546 { 7g 207.791.3000 | Bx 207.791.3111 | One City Center | Portland, ME 04101
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Page 2

2000,” also pfovided in the Commission’s Rule as an example of express advocacy. In fact, the
mailings make no mention of an election.

The 4™ category is also inapplicable because the purpose of these mailings was to educate
voters on Deborah Simpson’s legislative accomplishments, Democratic positions on healthcare
and the economy, and to survey voter opinion. It is important to note that issue education
mailings are a commor, established practice utilized by the Maine Democratic Party, Maine
Republican Party, and numerous interest groups guch as the Maine Chamber, Maine Education
Association, Maine Heritage Policy Center, Maine League of Conservation Voters, and the
Maine Economic Research Institute.

The 3" category, naming the political office sought, is also inapplicable to these mailings.
The Commission has provided guidance through its Rule and the 2010 memorandum “Advice
Regarding Independent Expenditures for the 2010 Elections.” The Rule includes the example:
“Tones for House of Representatives.” The memorandum includes two examples of express
advocacy with the following giidance: “the Commiission advises that the identification of the
office sought by a candidate named in a communication will favor a determination that the only
reasonable meaning of the communlcatmn was 10 urge the election or defeat of a candldate

[emphasis addeéd]

In this case, Deborah Simpson is a candidate for reelection as the Senator from District
15. None of the ruailings questioned by Mr. Mello include the phrase “State Senate” or any
derivation théreof such as “Senate” or “Senatot.” The mailings do include the phrase -
“lawmalkers” and “Deb Simpson,” though neither phrase is synonymous with the office itself.
“Lawmakers” is defined by Black’s Taw Dictionary as “one who makes laws within a given
jurisdiction; a member of a legislative body.” Thus, in context the phrase is ambiguous because
it could refer to the House, Senate, or a municipal council.

Finally, even though Deb Simpson may be the incumbent Senator, use of her name alone
does not constitute naming the office. Chapter 1, Section 10(2)(B) of the Commission’s Rules
includes, as an example of express advocacy, “Canavan!” Presumably, “Canavan” could be the
name of an iIncumbent candidate, however the Rule states that the Comraission must consider
more than just the phrase but alse that ihe phrase “in context can have no cther reasonable
meaning than to urge the election or defeat of one or more clearly identified candidate(s).”
[emphasis added] In this case, the use of the phrase “Deb Simpson” was used in the context of
the purpose of the mailings to educate voters on: Deborah Simpson’s legislative

_accomplishments, Democratic positions on healthcare and the economy, and to survey voter
opinion. Therefore, in context, the phrase “Deb Simpson” does not meet the definition of
express advocacy under the Commission’s Rule because it has a reasonable meaning other than
to urge the election or defeat of a clearly identified candidate.

It is important 1o note that both the Statute (21-A MR.S. A, § 10190B(1)(A)) and the
Rule define “expressiy advocate” [emphasis added] as a phrase which, in the context, has no
other reasonable meaning than to urge “the election or defeat” of a candidate. “Ixpress” is
defined by Black’s Law Dictionary as “clearly and unmistakably communicated; directly stated.”
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Thus, the phrase or word must unmistakably advocate specifically for the election or defeat of a
candidate. It would be a significant departure from the express statutory language if, in this case,
the Commission were to hold that use of an incumbent’s name or the phrase “lawmaker,” within
the context of a mailing which has a reasonable meaning other than the election or defeat of a
candidate, constitutes express advocacy. In essence, the Commission would be expanding the
clear, narrowly defined, “express,” language of the current statute into an unclear, ambiguous
standard. Given the current challenges to clean elections systéms around the country, it is
especially important to aintain a clear standard. The United States Supreme Court has adopted
an “express advocacy” test to provide a clearly defined line between regulated and protected
speech. In Buckley v. Valeo, 424 U.S. 1, 45 (1976), the Court held that all specch which does
not, in express ferms, advocate the election or defeat of 2 clearly identified candidate or ballot
measure is outside the scope of permissible government regulation. See id. In fact, in Buckley,
 the United States Supreme Court went so far as to provide a list of terms denoting express
advocacy and to caution regulators against restricting political speech lacking such clear indicia.
See id., at 44 fn. 52 {restricting the application of political speech restrictions to ' '
“communications containing express words of advocacy of election or against defeat, such as
‘yote for,” ‘elect,” ‘cast your ballot for,” ‘Smith for Congress,” ‘vote against,” ‘defeat,” ‘reject.””)
Tndeed, the vagueness créated by a new ambiguous standard would create uncertainty and lack of
“predictability for citizens, interest groups, and political parties who make every effort to comply
with the Rule, ' J

Ir fact, the Maine Democratic Party consulted with Commission Staff on numerous
occasions in a good faith effort to comply with the Commission’s Rule, In reliance on the
Commission’s “Advice Regarding Independent Expenditures for the 2010 Elections”
memorandum, the Party modeled its mailings on the Peter Kent (Exhibit A) example provided in
the memorandum to llustrate 2 communication that did not contain express advocacy.
Representatives from the Party had numerous discussions with Commission Staff to ensure that
“Peter Kent” principles were properly applied in a mailing that included an incumbent legislator
like Deborah Simpson. For example, neither the Peter Kent piece nor the Simpson pieces
reference an election, make mention of an office, or ask the reader to do anything other than call
Deborah Simmpson, just as the Kent piece urges readers to call Peter. These, and other elements,
were adopted after several meetings with Commission staff providing guidance on how to
properly adapt the Peter Kent piece, which is about a challenger, to an incumbent legislator.

IL. If the mailings had reasenable meanings other than to urge the election of Deborah
Simpson, please state those meaunings, for each one of the three mailings?

The two mailings sent by the Party had a reasonable meaning other than to urge the
clection of Deborah Simpson. The mailings wete all issue-based and designed for the purpose of
educating voters on Deborah Simpson’s legislative accomplishments, Democratic positions on
healtheare and the economy, and to survey voter opinion. The third mailing, “2010 Legislative
Report,” was not created or distributed by the Party and it does not appear to be the subject of
M. Mello’s request. ' :
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HI. When were the mailings sent?

The mailings were sent after the primary election of this year.

IV. For each of the mailings, how many were sent?

In an effort to assist.the Commission in its investigation, the Party will publically disclose
that several thousand mailings were sent. '

The Maine Democratic Party respectfully declines to provide this specific information as
a matter of public record in this proceeding. Public disclosure of this politically sensitive
information would establish a harmful precedent before this Commission. If the Commission
 requires disclosure of such politically sensitive campaign information, upon a request for
investigation, it will enable opponents to easily identify political strategy and mount an effactive
opposition to that strategy. This behavior would be reciprocated by most candidates and thereby
overwhelm the Commission with requests for investigations mtended solcly for politi cai

opposition research,

V, Is Mr. Mello correct that the mailings were sent to unenrolled voters only? If so, what
was the ratiopale for sending the mailings to that specific g_r_oup?

In an effort to cooperate and assist the Commission in its mvesuga’uon the Party will
publically disclose that the mailing was selectively distributed to individuals in Senate District
15. There are pumerous reasons for selecting certain individuals over others. For example, a

“mailing is sent to those individuals ‘who, the Party believes, would want to receive. the mmlmg

_ The Maine Democratic,Paﬂy respectfully declines to provide more specific information
for the reasons stated above in response to Question 1V.

V1. Did the Maine Democratic Party consult with Deborah Simpson, hex campaign
committee, ox their agents on the mailings, such as on the content, timing, or recipients of

the mailings?

The Maine Democratic Party is extremely careful to avoid any actual or perceived
coordination with any candidate. Under no circumstances did the Maine Democratic Party
coordinate in any way with Deborah Simpson, her campaign committee, or their agents on

mailings.

In summary, pursuant to the foregoing reasons, the mailings do not expressly advocate
for the election of Senator Deborah Sirupson and the Maine Dernocratic Party has not made an

independent expenditure under 21-A M-R.S.A. §1 019-B(1).
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Thank you for your attention to this matter.

Sincerely,

J. Andrew Cashman ’

Daniel W. Walker
Counsel to the Maine Democratic Party

e



RECEIVED
AUE 17 2010

- Mr. Jonathon Wayne AugusMeheSitissivanmission
Executive Director ' )
Maine Commission on Governmental Ethics and Election Practices
135 State House Station
Augusta, ME 04333

Dear Mr. Wayne:

Thank you for sending me a copy of the letter from the Counselor to the Democratic Party which | read
with great interest. After reading it thoroughly including between the lines, | believe the Counselor’s
letter is tantamount to an admission of guilt. Throughout his legal maneuvering and manipulations of
the facts, | read that he is desperately trying to twist and obscure some facts of the matter, For exampte:
As to guestion one, he tries to cloud the facts with a lot of definitions, whereas a true face is that three
mailings to presumably educate the public was not necessary as Senator Simpson had very aptly done so
with her own mailing in an aboveboard manner that did not require three separate mailings to cover the

matter.

i also noted that he has made muitlp'le references to Black’s Law Dictionary as if to imply that his is the
_ only authoritive reference source. I have included for you a copy of a web page that will, not only, give
you another source of legal reference, but, as you will see, it clearly gives as one of the definitions of
lawmaker, a member of the Senate.

The Counselor’s biusterous warning about the commission being overwhelmed by caseloads if they
don’t agree with his views is really 180 degrees from the truth. | hope the commission will create a
ruling that puts a stop to these fictitious educational mailings by political parties as this wilt clearly put a
stop to trying to tiptoe around the rules. Single person mailings are clearly advocating for that person.
When you tout someone’s supposed accomplishments during an election year, you are clearly
advocating for them, period. | believe that this practice must be stopped by all political parties to truly
make clean elections clean. ' :

Furthermore, | believe that the Counselor for the Democratic Party’s refusal to wholeheartedly co- -
operate with the commission’s investigation is tantamount to an admission of guilt on their part. They
were, not only, not at all specific about the dates of their mailings, but were deliberately ambiguous
about the true number of their mailings as | suspect they would directly relate to the number of
independent voters in District 15. The Counselor readily admits that any truthful revelation of
information about these, so called, educational mailings is highly politically sensitive campaign
information, thereby admitting that these mailings are truly part of a political campaign and they wish to
biock any opposition to this form of campaign strategy. This is why we must put a stop to this dastardly,
underhanded method by political parties.

In question five, they only admit to something that you already know that they sent mailings to
individuals in District 15. As you can see clearly now that these were targeted advocacy mailings, truly
educational mailings would not be sent to targeted individuals but to everyone as resident or even
occupant. By not revealing to the commission how they came by the names of the individuals they
targeted, such as a sorted list of registered voters, they are trying to hide the fact that their supposed
educational mailings are truly politically advocating for their party candidate. Let me reinter ate, if the
mailings were truly educational they would have been sent to ail residents of District 15 as per Senator

Simpson’s example.



As to Question Six | believe you may find that the mailings occurred while Senator Simpson was
conveniently out of the United States.

As far as I'm concerned, they are playing games and trying to make fools out of the commission and if

they aren't firmly reprimanded and these underhanded practices stopped | fear that truly clean
elections can not take place. They are walking fike ducks and quacking like ducks. | hope the commission

decides to do some duck hunting.

My sincere thanks for all you and your associates do to try to maintain clean and fair elections for the
people of Maine. ' :

Sincerely,

Brian K. Mello
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'13dis_-__gra.ce \dis-’ grgos\ n-
1: loss of grace, favor, or
honor vt 2: 10 bnng reproach

or shame to

3: State Representatwe
| Kevm Glynn s voting
record on Semor S 1ssues

WHEN SOUTH PORTLAND’S SENIORS NEEDED HIM, STATE
REPRESENTA TIVE KEVIN GLYNN TURNED HIS BACK ON THEM.

hEVIN GLYNN S RECORD ON SENIORS

S Voted aoamst low ermcF the costs of prescriptlon drucs w5 1559, el PETIO)
x N oted acamst prm iding lower energy rates o low- income Mamers (030, et Gl wTBS

< Voted acamst a$10 rmihon expansion of the Low Cost Drug Program
for the Eldeﬂ} LD 1552 Roli Calk 21951 ’ V

X Voted against funding to reduce wmtmo lists for home- based CArEw nun racsisss

x  Voted against Maine’s Patient’s Bill of nghts and supported allowing HMO
bureaucrats to make medical dec151ons instead of you and your dOCtOr uswascaieen:

x  Voted against establishing the Maine Councﬂ 0N AgINg o s s casrs 0

% Even voted against providing additional money for Meals on WheelS eouaracnse

OUR SENIOR CITIZENS DESERVE BETTER

. Don’tsettle for this disgrace.
Eﬂ VOTE Tuesday, November 7th



:_." -—:-‘ . - ) . - " e -’5@_\52 __J

Q: Who makes m_édical'; " A: TInsurance Companies
- decisions for you? & HMO Bureaucrats! -'

‘That’s what State;'RepfeSematiye'Ke'vin _Glj-‘rm ﬁ_"ants‘

* Kevin Glynnled the fight against Maine’s historic Patient’s

 Bill of _Ri‘gh't's_ which gives YOU the right to make medical

decisions and ste your insurance company if they make 2

decision that barms or Kills yoU wwwer =

Kevin Glynn voted against requiring insurance companies to
- cover the costs of prescription contraceptives o «ee-

Kevin Glynn even voted against a program designed to identify
and collect information on birth defects ... c

Kevin Glynn voted against allowing a woman to visit an
obstetrician, gynecologist or midwife without a referral

But there’s one decision Kevin Glynn can’t make for you...

- 3 VOTE uesdaYs N}°_

vember 7

e e I e T e e b o T T

THIS decision is YOURS!

........ e, IR0 Hos B4 Aog ot ML SRR Supran Vbt Traaad o
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Watch out! Politician Beth - unworkable plan to provide expensive and fragile
Japtop computers to Maine students instead of

l Edmonds is standing shoulder-to-
g‘ f shoulder with the same group of *
political insiders that has been

v tricking the citizens of Maine instead

* providing miore funds to repatr school buildings.

After squandering much of the

% $345 million budget surplus, Beth
Edmends’ Democrat cronies voted
) to have the state go out and horrow even more

"money for her and her friends in Augusta to s'pend.{ Her

of treating them in Augusta.

Thats right. Instead of looking out for your .
rlea.l'd‘.—ear.ncd-r;.ngney . Beth Edmondx 15 Iuening her - Augusta insider p‘a!é supported $33 million in

back on Maine laxpayers and standing with the same - aqditional borrowing, leaving Maine government in debt.
Augusta politicians that have been raising your taxes ‘ ' L '

While spending all that -
o T money, Beth Edmonds™ backers
As Maine ran a $345 million. R " promoted broadening the sales tax
budget surplus, Beth Edmonds’ by allowing every Maine locality to levy an |

and wildly increasing stale borrowing.

political cronies in Augusta voted additional local sales tax. That’s more tax we would
t_ci raise Maine’s gas tax and car registration have to pay when we go to buy clothing or rent a
fees. Today. with gas prices spiraling higher, the movie—and they even wanted to tax funcrals and
Edmonds Team gas tax is turning info 4 cruel trick haircuts. '

against Maine drivers.

While Maine taxpayers were being
/ hurt by Beth Edmonds’ cronies’
tax tricks, they decided to treat

Beth Edmonds’ key supporters
in the Legislature voted to spend
much of the $345 million surplus themselves at our expense. They voted to raise
on wasteful spending projects including an Legislators’ pay with our hard-earned tax dollars.

Beth Edmonds supports a state death tax,
increased gas taxes and income taxes.
‘E@%ﬁ ker to stop supporting increased taxes on famities.

| The information in this special report on state tax increases comas from the records of the Maine State Legislature which are
available for public inspection on the internet at http:/fianus.state.me.us/legis/session or in person at the State House in Augusta, ME.
Additional information was obtained from candidate questionnaires available for viewing at www.vote-smart.com.
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Augusta politicians who wanted

to tax Social Security support

Beth Edmeonds.

Iris sborkmg that her allies wouk[

Furn their back on Mczznfs sertior:
Ccitizens and. vote to create a new skate

tax on Social ?erz;rzzj/ benefits.. Hoiveveér, t/)e’

did dand Governor Angus King vetoed ir.

They voted for 2 state tax on Social Securlty
benefits because Beth Edmonds’ backers wanted
to cut an exclusive deal with lobbyists and spec.ial
- interests that have supported their campaigns.

The money her supporters and their insider
pals craved was money our senior citizens use
" for healthcare, medicine, and heating oil in the

Maine winter.

Teli E

EUmone

This Social Security tax scheme occurred

‘when Maine was running 2 $345 million -

- su'rplu’s. _

" This tax 1gnores the chfﬁcult realmes semor

- clilzeus Ld\_t_ wher uvmg 011 a fixed income.

Why dld Beth Ed.monds aﬂ1es tgnore senior.

pntx_zen_s.? To them it was more meortant thar
their lobbyist friends take a cut from Social
- Security to fund their own speaal interest tax

break:

A tax on Social Security cuts into the money
for prescription drugs and health care seniors
need. Beth Edmonds’ supporters didn’t care
and they voted to tax social security.

s and her friends to keep their hands

off Social Security and stop taxing Maine seniors

regardie

ss of what their lobbyist friends want

- The bill to tax social security was Legislative Document #1268 as amended. This information can be found on the Maine State Legislature
official website at hitp:/janus state.me.us/iegis. To contact Beth Edmonds'supporters, cail the majority at 1-800-423-6900.
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ANNE RAND
State Representat;ve
MAINE VALUES AN INDEPENDENT VOICE
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- | is working to huild a s‘trungerimure for Maine and is standing en for hatd-werking Mainers.

That is why Anne Rand is committed to: o ' S | Norwprofit Org.
o . | -U.8. Postage

E[ Growmg good—pay ing: ;obs and buddmg | s‘f:mnger o ' 'pe:n?t!%m
Maine economy ' _ A“g“sm ME

1} Expandmg property tax rchef for Mamers

@ Workmg to make health care affgrdable for Maine famlhf:s.
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FROM :213_1‘. Certury Motors FAX NO., 12075508493

JANE KNAPP
FiGHTING F.R YOUR EAM&LY?’

i Growing Our Economy.

if Maine families are worried about the state
of our economy. Jane Kpapp understands
the economic anxiety, and will work fo

¢ stimulate the economy, create jobs, and
ﬂpéﬂd opportunity.

-"_ X YT, _:?;:gm_:__w_;:;}_“ gt ,‘,:- .

; 'K&epmg Taxes law. . .
Maine families already pay too minch it taxes
ane Knapp will fight to lower taxes for

- working families so they can keep more of

. what they make. Maine families can make

<" ¢ betier decisions about how to spend their

=== money than government bureaucras.

Lowering Energy Costs. -
Jane Knapp koows Maine families are strug- - -
gling to pay for the high cost of gas and beating
% ofl. That is why she will fight for an energy plan -
E that will lower costs and allow our natural
Mll: resources o power Maine’s fuiure.

JANE KNAPP

ER RSHIPYOU CAN Tmisr '

lB—:&Bﬁ and ffgﬁﬂk
or Maine’s families.

R 3
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That's the sentiment of mothers and f:a-met-r,s across Maine.

 She's demonstrated het leade;smp by supportmg such ieggs dtioh &s 5_9 1(34? An Act To Lower The Cost
of Health Insuraiice. She also worked to allow Maing tamilies it purchase clieaper insurance coverage
_from out- 0‘? state companies and to make all bea%th care costs deductible from Maine income Taxes.

Keri P{escatt knows every little bft helps | i makmg affordaisie
health insurance a reality ?csr all.
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Note on January 28, 2010 Guidance from

Maine Commission dn Governmeﬁtal Ethics and Election Practices

On January 28, 2010, the Commission gave furthér consideration to some of its 2006
determinations applying the express advocacy rule and the effect of these degisions on
campaign activity in the 2008 general election. In order o provide better guidance to
organizations making campaign-related expenditures in future elections, the
Commission decided that the fo.llowin_g- example of campaign literature conceming

- candidate Anne Bran'_d_i for State Representative could be .c‘c_)nside':red express advocacy

under Chapter 1, Section 10(2)(B).



{BACK)

GroOWING OUR EcoNomY
KEEPING TAXES Low
LOWERING ENERGY COSTS

Call Anne Brandt at (207)567-8910 and thank
her for fighting for Maine families!




Additional Material
Agenda ltem #4

J. ANDREW CASHMAN
jcashman@preti.com

August 24, 2010

Mr. Jonathan Wayne

Executive Director

Maine Commission Governmental Ethics and Election Practices
135 State House Station

Augusta, ME 04333

RE: Brian Mello Complaint
Dear Jonathan:

It is my understanding that Brian Mello has withdrawn his complaint regarding
independent expenditures made by the Maine Democratic Party.

While we respect Mr. Mello’s right to withdraw his complaint, we believe that he
revealed an important issue regarding the somewhat ambiguous perimeters of “express
advocacy” recognized by the Commission.

In light of the coming election season, the Maine Democratic Party, the Maine
Republican Party, and others would benefit from more clearly defined guidance from the
Commission on this issue. Such guidance would provide clarity to those participating in
the process and reduce the need for future complaints on an identical issue.

I, therefore, respectfully request that the Commission provide guidance on its
treatment of the issues raised in Mr. Mello’s withdrawn complaint.

Thank you for your consideration of this request. I greatly appreciate the time of
the Commission and Staff on this matter.

Sincerely yours,

T

J. Andrew Cashman, Esq.
Counsel to Maine Democratic Party

JAC/sbf

Breti Fiaherty Beliveau & Pachios LLP  Attorneys at Law

o 178208351
45 Memorial C;rcTe P /iugusta, ME 04330 | 18 207.623.5300 | rax 207.623.2914 | Mailing address: P.O. Box 1058 | Augusta, ME 04332-1058






