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STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 StAaTE HOUSE STATION
AUGUSTA, MAINE
04333-0135

To:  Commission Members
From: Jonathan Wayne, Executive Director
Date;: October 9, 2008

Re:  Late Independent Expenditure by the Maine Democratic Party

This is to follow up on the late filing of an independent expenditure report by the Maine
Democratic Party in support of Senate candidate Peter Bowman, which I mentioned to
you at the conclusion of your September 29 meeting. The party has paid a routine
penalty of $328.30, and the staff recommends that you take no further action regarding
the late report. 4

Summary of Independent Expenditure Reporting Requirement

When organizations such as political parties mail communications to voters which
expressly advocate for the election of a candidate, they are required to file an independent
expenditure report stating the exact amount spent in support of the candidate. If more
than $250 is spent in support of the candidate, the organization must file the report within
24 hours of making the expenditure. Generally, the expenditure is considered made when
the organization enters into an obligation to make a payment for the communication — not
when the vendor is actually paid. Independent expenditures often trigger matching funds
to opposing candidates who are participating in the Maine Clean Election Act.

Express advocacy as defined in the Commission rules. It can be legitimately confusing
whether a communication constitutes express advocacy. Communications that do not
contain express advocacy are sometimes referred to as issue advocacy.

The Maine Democratic Party’s First Late Independent Expenditure Report

In the last two weeks, the Maine Democratic Party has filed two independent expenditure
reports late. On September 26, 2008, the party filed the attached report that 1t had spent
$4,690 on a mailing in support of Peter Bowman, the Democratic State Senator in District
1. According to the party, it made the expenditure on September 18. So, the report
should have been filed on September 19, and it was filed seven days late on September
26.

The party’s Executive Director, Arden P. Manning, has submitted a letter explaining that
the party has instituted an internal process for ensuring the prompt reporting of
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independent expenditures. Under the process, if a communication requires the reporting
of an independent expenditure, the party files the report within 24 hours of Mr.
Manning’s approval of the communication — sometimes even before the party has entered
into an obligation to make a payment.

The party has a different internal control process for issue advocacy communications that
do not require the filing of an independent expenditure report. Mr. Manning states that a
party staff member mistakenly believed that the Peter Bowman mailer was issue
advocacy, so the communication was put on the issue advocacy track, and did not enter
the independent expenditure approval process. The staff member approved the
communication on September 18 as issue advocacy. Mr. Manning writes that he
uncovered the mistake on September 25, and the party filed the report on September 26.

When the Commission staff received the independent expenditure report on September
26, 2008, it authorized Senator Bowman’s opponent, Mary Andrews, to spend $4,690 in
matching funds. The Maine Democratic Party has not yet sent to voters the mailing in
support of Peter Bowman. So, Ms. Andrews has received her $4,690 in matching funds
as a result of the reporting of the Bowman mailer, even though Sen. Bowman has not
received the benefit of the mailing.

The staff notified the party that the routine late-filing penalty for the late independent
expenditure receipt was $328.30. The Maine Democratic Party has paid this penalty.

Possible Additional Penalty for First Late Report. .

In addition to the routine penalty of $328.30, the Comimission is authorized under the
Maine Clean Election Act (21-A M.R.S.A. §1127(1)) to assess a separate penalty of up to
$10,000 when an independent spender fails to file a report that results in the delayed
payment of matching funds. If you are so inclined, you could assess an additional
penalty under § 1127(1) because the late filing of the independent expenditure report
delayed the payment of $4,690 in matching funds to Mary Andrews by seven days.

The staff does not recommend the assessment of a civil penalty under 21-A M.R.S.A. §
1127(1) for two reasons. First, Mary Andrews has received her $4,690 in matching funds
at least two weeks before Senator Peter Bowman will receive the benefit of the mailing.
Second, as described below, the Maine Democratic Party was Jate in filing a second
independent expenditure report, for which the routine penalty amount is $5,000. This is a
significant civil penalty which the party will have to pay unless it requests a waiver of the
penalty and you decide to grant a waiver.

Second Late Report (Not Ripe for Your Consideration)

On October 8, 2008, the Maine Democratic Party filed a second independent expenditure
report late which disclosed two payments totaling $13,194 for mailings in support of
Deborah L. Simpson in Senate District 15. The party has acknowledged that the report
should have been filed earlier. It has offered a preliminary explanation by telephone that



its mailhouse may have modified the language in the mailing without authorization from
the party that converted the mailing from issue advocacy to express advocacy. It has
requested an explanation from its mailhouse.

The staff has prepared the routine penalty notice for the second late report. Based on the
formula in the Election Law, the amount of the preliminary penalty is $5,000 which is the
maximurmn routine penalty for a late independent expenditure report. The Maine
Democratic Party may choose to ask for a waiver of the $5,000 penalty on the argument
that the mistake was made by its mailhouse. If a waiver is requested, the issue would
come before you at a future meeting.

Thank you for your consideration of this memorandum.



21-A §1127. Violations

The State of Maine claims a copyright in its codified statutes. If you intend to republish this material, we require that you
include the following disclaimer in your publication:

All copyrights and other rights to statutory text are reserved by the State of Maine. The text included in this publication
reflects changes made through the First Regular Session of the 123rd Legislature, and is current through December 31,
2007, but is subject to change without rotice. It is a version that has not been officially certified by the Secretary of State.
Refer to the Maine Revised Statutes Annotated and supplements for certified text.

The Office of the Revisor of Statutes also requests that you send us one copy of any statutory publication you may .
produce. Our goal is not to restrict publishing activity, but to keep track of who is publishing what, to identify any
needless duplication and to preserve the State's copyright rights.

PLEASE NOTE: The Revisor's Office cannot perform research for or provide legal
advice or interpretation of Maine law to the public. If you need legal assistance,
piease contact a qualified attorney.

21-A §1127. Violations

1. Civil fine. In addition to any other penalties that may be applicable, a person who violates any
provision of this chapter or rules of the commission adopted pursuant to section 1126 is subject to a fine not
to exceed $10,000 per violation payable to the fund. The commission may assess a fine of up to $10,000 fora
violation of the reporting requirements of sections 1017 and 1019-B if it determines that the failure to file a
timely and accurate report resulted in the late payment of matching funds. This fine is recoverable in a civil
action. In addition to any fine, for good cause shown, a candidate, treasurer, consuliant or other agent of the
candidate or the committee authorized by the candidate pursuant to section 1013-A, subsection 1 found in -
violation of this chapter or rules of the commission may be required to return to the fund all amounts
distributed to the candidate from the fund or any funds not used for campaign-related purposes. 1f the
commission makes a determination that a violation of this chapter or rules of the commission has occurred,
the commission shail assess a fine or transmit the finding to the Attorney General for prosecution. Fines paid
under this section must be deposited in the fund. In determining whether or not a candidate is in violation of
the expenditure limits of this chapter, the commission may consider as a mifigating factor any circumstances
out of the candidate's control.

[ 2005, c. 542, §6 (AMD} .]

2. Class E crime. A person who willfully or knowingly violates this chapter or rules of the commission
or who willfully or knowingly makes a false statement in any report required by this chapter commits a Class
E crime and, if certified as a Maine Clean Election Act candidate, must return to the fund all amounts
distributed to the candidate.

[ 1295, c. 1, §17 (NEW) .]

SECTTON HISTORY
IB 1995, c. 1, §17 (NEW). 2003, c. 81, §1 (AMD). 2005, c. 301, §33
(AMD) . 2005, c. 542, §6 {EMD).
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INDEPENDENT EXPEND!TURE REPORT — 2008 GENERAL ELECTION

Narme of Person/Committee Making Expenditure(s) /Vl a;h e, O&'W} & z’eA‘f L. S‘lﬂi“-r_ CGM "ﬂ‘é ‘p‘ ee
Mailing Address L& W 5!““\{0‘39, $& P00 Dex 5235%

City, Zip Code é!é 3;&,&-.1 643372 Telephone 6LL-£2 3 3

Please check the appropriate box for the report you are filing and complefe the nolarized affidavit and affached
schedules. Reports must be filed on Saturday or Sunday if that is when they are due by faxing the report o the
Commission {287-6775). The Commission must receive the signed original report within 5 days affer the fax was
received. )

e T T

INDEPENDENT EXPENDITURES OF MORE THAN $250 PER CANDIDATE

= Independent expenditures of more than $250 per candidate per election must be reporied to the Commission within 24
hours of making the expenditure. _

= Once the aggregate amount per candidate exceeds $250, any additional expenditures, regardless of amount, must be
reported within 24 hours.

)h,’ Report of Independent Expenditure over $250 per Candidate

INDEPENDENT EXPENDITURES OF MORE THAN $100.AND UP T0 $250 PER CANDIDATE {SELEGT ONE REPORT)

® If the total of expenditures per candidate exceeds $100 but is not more than $250, the expenditures must be reported
according 16 the schedule below. ) .

® Once the amount per candidate exceeds $100, all subsequent expenditures must be reported, regardless of amount,
up fo $250 per candidate. Once the amount spent per candidate exceeds $250 in the aggregate, independent
expenditures must be reported within 24 hours. ’

® Do not include expenditures that you listed in previously filed reports.

® During the 13-day period before an election, all independent expenditures must be reported within 24 hours.

oy P . L

| Reporting Period Filing Deadline

[ Through July 5 July15

0 Through September 30 October 10

[] Through October 21 October 24

0 October 22 - November4  Within 24 Hours
[0 Through December 9 December 16

OTHER s T
1 Amendment to report dated:
[1 Other (specify):

I CERTIFY
. &

HAT THE INFORMATION {N THIS REPORT IS TRUE, CORRECT AND COMPLETE.
s
y T2 foF
/ V4

Signaiurg of PAC orParfy Treasurer, or Date
Olher orized Person Making Expenditure!s)

Rev. 9/9/08
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INDEPENDENT EXPENDITURE REPORT — 2008 GENERAL ELECTION

AFFIDAVIT
STATE OF [\/\(‘b\%——'
]
COUNTY OF 0(\@ mlo,e -
ey

feple
»72’%} A t , being duly swom, attests that he/she made each of

ﬂ%pendltures listed In the atiached report independently, and not in cooperation, consultation, or

concert with, or at the request or suggestion of, the candidates named in the report or the authorized

%ﬁ&f”‘

é// {Signature of Affiant)

Swom ferpefore me, this & day of Q/z/ 2008

committees or agents of the candidates.

“(NotErTPublic/Attb‘rnef &Law) ’l ] { ( j Z w7

Rev. 9/9/08
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Independent Expenditure Report — 2008 General Election

Page of

Schedule B-IE-1

{Schedule B-E-1 only)

CANDIDATE(S) SUPPORTED/IOPPOSED
* Please list ail candidates that were the subjects of independent expenditures.

=  |f more than one candidate was the subject of the expenditure, allocate the expenditure among the

candidates.
. ?r::f‘eb widicate whether Amount
ought oy . expenditure was made..] expended this
Candidate’s name in support of or in reporting
opposition to the period for each
candidate

orcounty)

~ candidate

sDA Pelec Bowmag

$4,690

S&f\mpa&'

Total expenditures for all candidates this reporting period.
This amount should egual the fofal ndependent expenditures listed on Schedule B-E-2, Line C.

:?ftf} 690

Rev. 9/5/08



Independent Expenditure Report — 2008 General Election

Page  of __
{Schedule B-IE -2 only only)

Schedule B-IE-2

PAYMENTS AND OBLIGATIONS

=  Please indicate the date, payee, expenditure type, and amount of each expenditure.
=  If you are reporting an agreement or obligation to make a future payment, please check (\/} the hox

next to the expenditure fype.
3 Expenditure Types
‘Printing.and graphres {fyers, sagns, paimcards, eic.) | PRT  Print media ads only (newspapers, magazines}
Tal altsenvices purchased) RAD  Radio ads, production costs
; " F :: mated teiephone calls TYN TV or cable ads, production costs
'O g fid reseamh survey WED  Website desigh, registration, hosting, maintenance, etc.
POS . Psstagp for U.S. Kal angd mail box fees OTH  Othér finclude description)
Date of Expenditure e
| expenditure | Payee, address, zip code " type \/ - Amount ..
2/1%/d3 | Ourso Beychak Johasen MHs 4,690
382 Napoleon §d.; Bavon Rouge, LA 7ORT
A. Expenditures for this page = | §Y ;690
B. Total for all other Schedule B-IE-2 pages (if any) > | $%&%8 (O
C. Total independent expenditures for this reporting period (A+B). *Eq 690
This amount should equal the totaf amount for alf candidates listed on Schedule B-IE-1. /

Rev. 9/9/08
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Arden Manning
Maine Democratic Party

OcT -9 2008 ' PO Box 5258
Augusta, ME 04330

Jonathan Wayne MAINE ETHICS COMMISSION

Maine Ethics Commission
242 State St
Augusta, ME 04333

Dear Jonathan Wayne,

| am writing to describe in detail the events that occurred, which led to the Maine Democratic Party
filing a late independent expenditure report on September 26" 2008. | would like to begin by stressing
the rigorous internal controls which have been implemented at the Maine Democratic Party over the
last two years. This organization often produces independent expenditure communications, and | have
worked to implement a transparent and strict process. The internal process is very clear; the staff may
work with a vendor on a concept and discuss prices, universes of people to contact, and strategy
However, once they agree on a product, it is presented to me, and | consult with our legal counsel.
Then, | either approve or suggest changes to the piece. Once | finally approve an Independent
Expenditure, it is our protocol that the clock starts ticking and we have twenty-four hours to report, as
the time at which the staffer contacts the vendor is at this point out of my control. Very often, this
twenty-four hour clock will start ‘ticking” well before we have even seen a final bill from the vendor or

naid them for their services and cleé,r!y. hefore the communication has been disseminated.

With regard to the independent expenditure in question, a mail piece supporting Peter Bowman for
State Senate, there was an internal mistake and miscommunication which resulted in a iate filing. But, |
want to stress that we uncovered the mistake ourselves and reported the communication. Our internal
controls for issue advocacy communications follow a different path and this particular communication
was presented along with several other issue advocacy pieces and was not sent on the proper
independent expenditure track. Essentially, this communication was approved in concept mistakenly as
issue advocacy on September 18™ along with a host of other issue communications. Because of this
misunderstanding, | did not remind the staffer that there were 24 hours during which we had to report
the communication at issue. '

1381605.1

Q’Paid far by the Maine Democratic Party, PO Box 5258, Augusta, ME 04332. Not authorized by any candidate or candidate’s committee. Christopher Rheault, Treasurer rsdiEiow
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On September 22nd, staff contacted the vendor and approved the printing of a number of issue
advocacy communications, including the Bowman communication at issue. On September 23", the
Maine Democratic Party cut a check to the vendor to pay for these communications. On September
25" when | was going through Party expenses and talking with the staff who are tasked with working on
State Senate races, | uncovered the mistake. |informed the staff involved that this communication was

_ clearly an independent Expenditure and within 24 hours we reported. Our staff has held this particular
communication. We do not intend to send this mail piece out until this issue has been resolved with the
Ethics Commission.

Despite the fact that we reported this expense late, we followed the law and our internal protocol and
reported the date of the “expenditure” as the date that 1 first agreed to the series of mail pieces.
Considering that our staff gave the approval to the vendor on September 22nd; we could have made the
argument that we should report the date as the 22nd instead of the 18™. We reported the date as
September 18™ in order to be consistent with our protocol and with the full understanding that
reporting on the 18" would incur a larger penalty.

In closing, 1 called Jonathan Wayne the day that the Independent Expenditure was filed. . | explained the
situation to him and agreed that pursuant to the law, we should incur a penalty. | feel that the actions
of the Maine Democratic Party in catching an internal mistake, quickly reporting it to the Maine Ethics
Commission, and halting the disseminaticn of the communication at issue mitigate any harm that may
have arisen as a result of the late filing. Throughout this entire process we have endeavored to be as
transparent and open with the commission staff as possible. | hope that this description of our internal
process helps to inform the commission and assures them of our continued commitment to strict
adherence to the law.

Arden P. Manning

Executive Director, Maine Democratic Party

1381605.1
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