ADDITIONAL MATERIALS

Other Business
February 11, 2008
State House Station 6 FAX: 287-3145
OFFICE OF ATTORNEY Augusta, Maine 04333-0006  email:
GENERAL Phone: 626-8830 phvliis cardiner@maine.gov
Memorandum
T0O: Commission on Governmental Ethics and Election Practices
CC: Carl Lindemann
FROM: Phyllis Gardiner, Assistant Attorney General
DATE: .February 10, 2008

SUBJECT: Carl Lindemann’s Request for Commission Action

Since 1 will not be able to attend the Commission meeting on Monday, February 11,
2008, I am writing to provide some procedural advice regarding the most recent request filed by
Mr. Carl Lindemann, dated February 7, 2008.

As you are aware, Mr. Lindemann has a Rule 80C action pending in Superior Court,
challenging the Commission’s decision of December 22, 2006 that the Maine Heritage Policy
Center (“MHPC”) is not a political action committee (“PAC”). Among the arguments raised by
Mr. Lindemann in his petition for judicial review of that decision are claims that the Commission
was biased as a result of former Commussioner Ginn Marvin’s role as a board member and
treasurer of the MHPC while she served on the Commission, notwithstanding that she recused
herself from all proceedings regarding the complaint about MHPC’s status. This issue has been
fully addressed in briefs filed by both parties with the court. We are now awaiting oral argument
before the Superior Court decides the matter.

Although the Commission ruled in December 2006 that MHPC did not meet the
definition of a PAC, it simultaneously determined that the organization was legally obligated to
file a report of any contributions or expenditures on the TABOR ntiative campaign, pursuant to
21-A M.R.S.A. §1056-B. MHPC complied with that directive by filing such a report in January,
2007. On March 5, 2007, Mr. Lindemann filed a request for a new investigation into the
accuracy and completeness of this report. That request was initially considered by the
Commission at a meeting on May 14, 2007, and after some discussion the members voted 2 to 1
to postpone (or “reschedule”) any further consideration of the request until after the Superior
Court had ruled on Mr. Lindemann’s petition in the case described above. Mr. Cassidy made the
motion; Mr. Friedman seconded it; and both of them voted in the affirmative. Ms. Thompson
voted in the negative. Ms. Ginn Marvin recused herself from the discussion of this matter. The



minutes of the meeting reflect the majority’s view that it would make sense to defer mvestigation
into the adequacy or accuracy of the section 1056-B report since, if the Superior Court were to
rule that MHPC is a PAC, MHPC would be required to file a PAC report. Since a PAC report,
by definition, is broader in scope than a section 1056-B report, its filing would thereby moot the
second request for investigation.

Separate from his section 1056-B request, Mr. Lindemann raised issues last summer
concerming Ms. Ginn Marvin’s qualifications to serve as a Commission member based on his
allegations that she was serving simultaneously as an officer of a “political committee’ and had
engaged in fundraising for that commuittee, in violation of Title 1 M.R.S.A. §§ 1002(2) & (6). He
raised these concerns in correspondence addressed to the Governor and Legislative leadership
first, and then brought the matter to the Commission. The Chair iitially determined, based on
advice from staff and counsel, that the Commission did not have jurisdiction to rule on the
qualifications of a fellow Commission member, or to enforce the provisions of section 1002(2) &
(6). He thus declined to put the matter on the agenda. At the meeting on August 13, 2007, after
~ some discussion. about whether the full Commission should decide the jurisdictional issue, a
motion was made to accept the staff’s view that the Commission has no jurisdiction over a
complaint to disqualify a Commission member. This motion was adopted on a 4-Q vote, with
Ms. Ginn Marvin abstaining.

More recently, Mr. Lindemann has argued to the Commission that it should adopt rules
goverping the handling of complaints against Commission members. The Commission declined
that request, as a matter of policy, and adopted revisions to the Chapter 1 procedural rules at the
meeting on-January 15, 2008, without including any such provision. Mr. Lindemann now cites
to a statement made by Jonathan Wayne in the cover memorandum to those rule changes, which
was addressed to Commission members and included in the packet for the January 15 meeting,.
Mr. Wayne suggested in that memorandum that any complaints that may arise concerning
Commission members could simply be dealt with on a case-by-case basis, without the need for
- procedural rules. In his February 7 letter Mr. Lindemann suggests that, in renewing his complaint
about Ms. Ginn Marvin’s conduct, he 1s attempting to invoke this case-by-case procedure.

Mr. Lindemann, however, has already been afforded an opportunity to try to persuade the
Commission to act on his complaint regarding Ms. Ginn Marvin’s conduct and qualifications, or
to refer the matter to another agency or authority. Having already concluded that the
Commission lacks jurisdiction to act on this complaint, you are not now under any legal
obligation to reconsider that decision, or to treat this as a new complaint.

- To the extent that Mr. Lindemann wishes to raise issues of bias or improper procedure
based on Ms. Ginn Marvin’s role on the Commission, as those issues relate to the Commission’s
handling of the section 1056-B investigation request, he is free to do so when the Commission
takes up that request again following the Superior Court’s ruling on his Rule 80C appeal. To
take up that request now would require reconsideration of the motion to reschedule his request
for an investigation of the 1056-B report. Such a motion would have to be made by one of the
Commussion members who voted in the majority on May 14, 2007. The same process would be
required to reconsider the vote of August 13, 2007 on jurisdiction.



Mr. Friedman noted at the conclusion of the May 14, 2007 meeting, as recorded in the
minutes, with respect to the vote to reschedule the request for an investigation into the MHPC’s
section 1056-B filing: '

the vote to delay does not cast any doubt on the validity of the complaint. The complaint
is worthy of hearing, but the Commission needs to be concerned with administrative
economy. The Commission will look at every aspect of the complaint when the time is
right. ‘

Notwithstanding the Chair’s expressed willingness to give full and fair consideration to Mr.
Lindemann’s request when the time is ripe, if Mr. Lindemann no longer wishes to have the
Commission investigate the section 1056-B filing by MHPC due to his allegations of bias, then
he is free to withdraw the request for the investigation. If he wishes to file a complaint about
Ms. Ginn Marvin’s conduct with another agency or office, then, as pointed out in Mr. Wayne’s
February 4 email to him, Mr. Lindemann is at liberty to do so.

Short of a motion to reconsider one of the matters that has already been decided by the
Commusston, there is no procedural mechanism to deal with Mr. Lindemann’s February 7
request, nor is there any legal obligation for the Commission to do so at this juncture. The
Commission has jurisdiction to deal with only one pending request by Mr. Lindemann, and that
request has been scheduled for consideration after the Superior Court rules on the PAC question.

I hope this outline 1s useful to you. If you need clarification of any of the above, please

let me know. Thank you, and I'll look forward to seeing you at the next Commission meeting.

cc: Jonathan Wayne, Executive Director
Paul Lavin, Assistant Director



Carl Lindemann
P.O. Box 171
Portland, Maine 04112

Phone 207-774-1936
Email Carl@cyberscene.com

February 7, 2007

Dear Commissioners Marsano, Shiah, Thompson & Youngblood:

I am contacting you directly as per the procedure for handling complaints against Commissioners
set out my Executive Director Wayne in the staff’s letter concerning January agenda item #5
dated January 15, 2008.

I have attached letters and e-mail documenting an exchange between myself and the Executive
Director concerning the outstanding case against former Commission Chair Ginn Marvin and her
political committee, the Maine Heritage Policy Center (MHPC) for failing to file a 1056-B report
that is “true, correct and complete.” | am requesting is that the Commission determine by formal
vote whether or not the Commission is the appropriate venue for the complaint. If the
Commission determines that it is inappropriate for the Commission to investigate and adjudicate
a case against a fellow Commissioner, | ask that the Commission cede jurisdiction in this matter
and refer it to the Attorney General to craft an appropriate process. If the Commission decides
that it is appropriate, it is necessary that the reasons for such an unusual view be made explicit.
The need for addressing this procedural issue now is detailed in the communications attached.

I have contacted you directly because of a failure to follow the procedure Mr. Wayne set out. He
stated that “members of the Commission” were to be part of this process. Instead, Commission
Chair Friedman has taken it upon himself to resolve the conflict issue concerning his predecessor
unilaterally. The matter was apparently settled behind closed doors and any opinion of the
Executive Director or the Assistant AG has not been expressed publicly. It is unimaginable that
the Commission did not intend to cede its authority in such matters to the sole discretion of the
Chair, perhaps without even informing you of these actions.

In any case | request, once again, that the Commission address this issue formally and publicly
during the Commission meeting on Monday, February 11 under “other business.” In addition, it
would also be appropriate for the Commission to revisit the suggestion for a rule change that
would automatically refer complaints made against Commissioners to outside authorities. The
need to do so should be all-too-apparent now, and this could be considered alongside the other
rule change now on Monday’s agenda.

Sincerely,

/2/

cc Wayne, Lavin, Gardiner, Billings, and Friedman
encl.



Carl Lindemann
P.O. Box 171
Portland, Maine 04112

Phone 207-774-1936
Email Carl@cyberscene.com

January 31, 2008

Jonathan Wayne, Executive Director

Maine Commission on Governmental Ethics & Election Practices
135 State House Station

Augusta, Maine 04333

Dear Executive Director Wayne:

I request that the Commission make a determination at its next meeting about a key procedural
issue in the case pending before the Commission regarding former Commission Chair Ginn
Marvin, treasurer of Maine Heritage Policy Center. This is necessitated by new information that
corrects factual errors made in your earlier arguments concerning the conflict of interest
surrounding her dual, conflicting role serving on the Commission while also serving as an officer
of a political committee.

As | stated in my complaint of March 5:

Complicating this matter is Commissioner Jean Ginn Marvin’s role as treasurer

for MHPC. The treasurer has a fiduciary responsibility to see to it that the organization’s
1056-B filing is “true, correct and complete.” As such, the review necessary to fulfill

the Commission’s statutory duty is, of necessity, a review of her conduct.

No one has challenged the validity of this point. In fact, Ms. Ginn Marvin’s response to the
complaint confirmed it. After she stepped away from her role as Chair of the Commission during
this agenda item at the May 14", 2007 meeting, she remained in the room to participate as
treasurer of her political committee. In fact, Ms. Ginn Marvin’s responsibility as MHPC’s
treasurer is heightened by her position on the Ethics Commission. She had a dual duty to see to it
that her political committee faithfully followed her Commission’s order to file a report that is
“true, correct and complete.”

In addition, this case has an additional ramification for Ms. Ginn Marvin that is material to the
Commission. One of the findings will be the expenditures her organization made for fundraising
in the Taxpayer Bill of Rights (TABOR) ballot initiative. One anomaly in MHPC’s 1056-B filing
is that it shows that the political committee raised and expended funds, yet reports zero
expenditures for fundraising. This is in direct contradiction to testimony from the organization’s
President and CEO who, when describing the TABOR initiative, exclaimed “what a better time
to raise money!” Also, their fundraising solicitations and “thank you” form letter for the TABOR
campaign demonstrate this unreported expenditure. The significance for Ms. Ginn Marvin is that
such fundraising is specifically prohibited to Commissioners under MRSA 1 § 1002(6).




Previous Responses to this Issue:

During the May 14™, 2007 meeting, then-acting Chair Friedman summarily dismissed the
inherent conflict of interest of having the Commission investigating and adjudicating a case
about a fellow Commissioner. Commissioner Friedman stated “We’ve heard that before.”
Apparently, he was referring to your dismissal of these concerns in your letter of November 29,
2006. There, you stated that:

She (Commissioner Ginn Marvin) was a member of the MHPC board when the
Governor appointed her at the suggestion of the legislative leadership, so apparently
the issue was not viewed as a disqualifying conflict at the time of her appointment.

As we now know, Ms. Ginn Marvin failed to disclose her board membership on MHPC. The
Governor and legislative leadership were denied the ability to properly assess her qualifications
in this light. The upshot is that your reasoning on the conflict of interest issue was based on
misinformation. To put this in Commission Chair Friedman’s terms, the Commission has not
heard any of this before.

Evidence of the Conflict of Interest:

That there is an irresolvable conflict of interest here should be apparent on general terms —
Commissioners trying a case about a fellow Commissioner. In addition, numerous events
surrounding the Commission’s relationship with Ms. Ginn Marvin as well as actions taken
regarding her demonstrate an irrevocable conflict of interest. Here are a few examples.

First, let’s look at your dealings with Ms. Ginn Marvin:

1. By her own account made at the Commission meeting on January 19 last year, you have
dutifully served as a direct report to Ms. Ginn Marvin for some two years and enjoyed a
close relationship built on almost daily contact.

2. During the July 16 meeting, she personally credited you with returning her to the role of
Chair after Commissioner Ketterer’s departure.

3. You have made significant errors in your professional duties regarding Ms. Ginn Marvin.
I have already mentioned your initial error presuming that she had been properly cleared
to serve on the Commission. Then, during this case, you misstated 21-A M.R.S.A. §
1003, the standard for having the Commission launch an investigation as “....if the
reasons stated for the request show sufficient grounds for believing that a violation has
occurred.” (emphasis added) . This statement of the law, in a case directly calling into
question the legality of actions undertaken by your boss, was fundamentally and entirely
wrong. The standard for determining when the Commission should undertake an
investigation is “....if the reasons stated for the request show sufficient grounds for
believing that a violation may have occurred.” (emphasis added)



4. At the July 16 meeting of the Commission, you made a summary dismissal
pronouncement about the allegations challenging Commission Chair Ginn Marvin’s
conduct and qualifications to serve. Since, you have not substantiated or affirmed your
assertion that Commission Chair Ginn Marvin was not an officer of a political committee,
an automatic disqualification for service on the Commission.

Second, the episode culminating at the August 13 session with Commission Chair Friedman
presiding over what was purportedly a discussion of a discussion about Commissioner Ginn
Marvin’s qualifications and conduct is a portrait of an agency in crisis due to a conflict of
interest. How Ms. Ginn Marvin — despite my objections — participated in this “discussion” was
telling. Commission Chair Friedman stated:

What we're discussing is a general rule or policy and procedure that this Commission
has the authority to discuss - whoever discusses it. It's not directed to anyone at this
point in time. It's just a simple, uh, dialog, so to speak among us to figure out where
we're going today from here. Whether or not we're going to have a further discussion
or whether or not we will not.

What was Ms. Ginn Marvin’s decisive contribution to this discussion about no one in particular?
She announced she was leaving the Commission, so pursuing issues of her conduct and
qualifications were “a waste of time.” Her personal declaration shows Commission Chair
Friedman’s claim that they were “discussing...a general rule or policy and procedure” was
factually inaccurate. In fact, it shows his conduct here regarding Ms. Ginn Marvin was arbitrary
and capricious, abusive of his discretion, committed errors of law and was affected by bias.

This is not an exhaustive list of instances that demonstrate why it is simply not reasonable to
claim that the Commission can appropriately process this case. | am happy to provide additional
examples as needed. However, this should be sufficient to establish that the Commission would
be acting arbitrarily and capriciously, abusing its discretion, committing errors of law and is
affected by bias to insist on investigating and adjudicating Commissioner Ginn Marvin’s case.
Given this, whatever final determination the Commission might make here would legitimately be
subject for review pursuant to Rule 80C of the Maine Rules of Civil Procedure. This is clear
even prior to discussing the merits of the case.

At the May session, Commission Chair Friedman cited “agency efficiency” repeatedly as a
guiding principle in his leadership. In this situation, insisting that the Commission continue to
operate here with an irrevocable conflict of interest is inherently contrary to that principle. At
best, it is grossly inefficient for the Commission waste its own time and that of the courts. At
worst, it undermines the very purpose of the commission. As stated in MRSA 1 § 1001, the
purpose of the Commission is foster “faith and confidence in the integrity of the election
process” for the people of Maine. Having the Commission administer a colleague’s case is
corrosive to any such confidence.

Yours very truly,

(48—



STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOUSE STATION
AUGUSTA, MAINE
04333-0135

February 1, 2008

By E-Mail and Regular Mail
Carl Lindernann

PO Box 171

Portland, ME 04112

Dear Mr. Lindemann:

Thank you for your letter of January 31, 2008. The Commssion’s Counsel, Assistant
Director, and I have reviewed it. We are having difficulty determining what you are
asking the Commission to do. This is a request for clarification.

Complaint #1

By way of background, you filed your first complaint with the Commission in October
2006, arguing that the Maine Heritage Policy Center (MHPC) qualified as a political
action committee (PAC). On December 20, 2006, the Commission determined that the
MHPC was not a PAC because it did not have as 1ts major purpose advocating for the
TABOR ballot initiative. On January 19, 2007, your counsel initiated a Rule 80C
proceeding in the Maine Superior Court requesting review of the Commission’s
determination. My understanding of the status of that proceeding is that it has been fully
briefed, and that oral argument has not been scheduled.

Complaint #2

Also on December 20, 2006, the Cornmission determined that the MHPC was required to
file a financial report under 21-A ML.R.S.A. § 1056-B regarding financial activity in
support of TABOR. The MHPC filed the report on January 22, 2007. On March 5, 2007,
you requested that the Commission investigate whether the § 1056-B report was accurate
and complete. At a meeting on May 14, 2007, the Commission voted 2-1 to postpone
consideration of your request until after the Maine Superior Court decided on your Rule
80C proceeding.

Because former Commission member Jean Ginn Marvin served on the board of directors
of the MHPC, she has consistently recused herself from any matter relating directly to the
MHPC. To my knowledge, she has not influenced the Commission’s deliberations or the
staff’s recommendations in any way. Her term on the Commission expired in April 2007,
and she participated in Commission meetings as a holdover member until August 13,
2007.

OFFICE LOCATED AT: 242 STATE STREET, AUGUSTA, MAINE
WEBSITE: WWW.MAINE.GOV/ETHICS

PHONE: (207) 287-4179 FAX: (207) 287.6775



Carl Lindemann -2- February 1, 2008

Your Request of Yesterday

In your letter of yesterday, it appears that you are asking the Commission fo take some
action in light of new information, but it is not clear what action you are requesting.
Could you please state specifically what action you are asking the Commission to take
and the reasons the Commission should take that action?

For example, if you are requesting that the Commission consider your March 5, 2007
request before the Superior Court has decided on your Rule 80C proceeding, please:
explain why. If you are requesting that the Commission refer some matter to a different
authority, please identify the matter, the other authority, and why the Commission should.
take that action.

“ Thank you for the anticipated clarification.

Sincerely,

“Jonathan Wayne
Executive Director
cp
cc: ~ Assistant Attorney General Phyllis Gardiner, Commission Counsel

Daniel I. Billings, Esq.



Carl Lindemann
P.O. Box 171
Portland, Maine 04112

Phone 207-774-1936
Email Carl@cyberscene.com

February 4, 2007

Jonathan Wayne, Executive Director

Maine Commission on Governmental Ethics & Election Practices
135 State House Station

Augusta, Maine 04333

Dear Executive Director Wayne:
Thank you for your request for clarification. My apologies for not being more explicit.

What | am requesting is that the Commission to make a formal vote to determine whether or not
the Commission is the appropriate venue for the complaint I brought to it on March 5 and that
was an agenda item for the May 14 session. If the Commission determines that it is inappropriate
for the Commission to investigate and adjudicate a case against a fellow Commissioner, then |
ask that the Commission refer it to the Attorney General to craft an appropriate process. If the
Commission decides that it is appropriate, it is necessary that the reasons for such an unusual
view be made explicit.

If it helps to clarify matters, | would add these additional points to my arguments and evidence
detailed in my previous communication. First, | said that Commission Chair Friedman’s citation
of your reasons to summarily dismiss the conflict of interest issue is invalid given that your
judgment on the matter was based on factually incorrect information. | would also add that your
summary dismissal of the issue was improper even if you had the facts right. That there was no
factual basis for the flawed reasoning simplifies matters here. In addition, the Commission itself
never actually had a chance to discuss the conflict of interest as our correspondence on the matter
between November 27-30, 2006 shows. | am attaching that correspondence here.

Finally, during the May 14 discussion, Mr. Friedman either did not understand or refused to
accept the distinction between a typical recusal and this unusual case where the recused
Commissioner remained in the room to address a complaint. At the December meeting, Mr.
Friedman inaccurately recollected the facts claiming that Ms. Ginn Marvin had recused herself
AND had left the room. This indicated that he now understands the significance of her remaining
in the room on May 14. As such, he should also understand why it is a necessary step in
processing such unusual cases to determine whether the Commission can act in any way other
than referring the case.

Does this provide what you need? This is a simple matter that can be settled expeditiously at the
February 11" Commission meeting.

Regarding the other items in your communication, | appreciate your update on the appeal
underway, but none of this has any bearing here if the actions regarding this taken by the
Commission on May 14 were not properly processed.



In addition, I do take exception to this assertion you make in your letter:

(Ms. Ginn Marvin) has consistently recused herself from any matter relating
directly to the MHPC. To my knowledge, she has not influenced the Commission’s
deliberations or the staff’s recommendations in any way.

These statements are not factually accurate. Let me detail at least four examples:

1. Commissioner Ginn Marvin participated in deliberations over rescheduling the date
for the MHPC case on December 12, 2006. My attorneys raised objections of the
propriety of this given the conflict of interest and asked that she recuse herself and
leave the room. She remained on the panel throughout this discussion of the conflict
of interest. Her mere presence “influenced the Commission’s deliberations.”

2. At the January 19 meeting last year, Commissioner Ginn Marvin, by formal vote of
the Commission, participated in discussions about proposed legislation regarding
1056-B reports. The Commission had just determined that MHPC was a regulated
entity and ordered it to file such a report. In other words, MHPC enjoyed the
advantage of having a seat on the Commission to help craft how it would be
regulated. As it happens, the proposed legislation you offered that day, if applied
retroactively, would have exempted one organization from reporting in the previous
cycle — Commissioner Ginn Marvin’s political committee, MHPC.

Another detail here is worth noting. During the session, you were questioned as to
whether you had followed the due process of soliciting suggestions to inform the
legislative proposals put forth in MRSA 1 § 1009. You stated that you had made such
a solicitation. However, my FOAA after revealed that, contrary to your statements,
you had not done so. It is unclear what informed your proposal that was of particular
benefit to your former boss’ political committee. It is reasonable to believe that she
influenced your recommendation here either directly or indirectly.

3. After your sua sponte restoration of Commissioner Ginn Marvin to her previous
role as Chair (and while you were processing my complaint that named her
specifically), she presided over a case that directly related to her political committee.
In fact, a political operative, likely operating as an agent for MHPC, brought the case.
This complaint against Democracy Maine, et alia, was the fulfillment of MHPC’s
declared strategy to respond to its failure to report its activities in the TABOR ballot
initiative (see attached letter of Nov. 30, 2006, page 2). In the interest of promoting
transparency, Democracy Maine fully disclosed its finances at the meeting as it might
if it were determined to be a PAC and compelled to do so. Also note that you, sua
sponte, brought additional complaints against Democracy Maine, above and beyond
those brought by the complainant.

As Commission Chair Ginn Marvin presided, her political committee’s attorney
came forward to testify — purportedly as a private citizen. Mr. Billings put forward the
suggestion that the question of whether Democracy Maine should make a PAC report
should be postponed till the appeal of the Commission’s final determination about
MHPC was settled. He seemed oblivious to the fact that Democracy Maine had
unexpectedly just provided such a report. His actions at this session are inexplicable



except when understood as part of a strategy to delay investigation and adjudication
of Commission Chair Ginn Marvin’s political committee. Did she “influence” these
deliberations “in any way”’? She presided over them.

4. Commission Chair Ginn Marvin sat behind me during my testimony about her and
MHPC at the May 14 meeting. Do you maintain that the spectacle of Commission
Chair Ginn Marvin sitting in the same field of view for her colleagues during
testimony about her political committee’s dubious 1056-B report did not influence the
Commission’s deliberations in any way? This gets to the heart of the matter — and
makes clear the Legislature’s wisdom in denying officers of political committees the
ability to serve on the Commission.

Finally, your description of Ms. Ginn Marvin’s departure from the Commission glosses over the
reality. You give the impression that she happened to stay as a holdover for a few months while
replacement candidates were located. There was no indication that she had any intention to leave
the Commission till the news story exposing her failure to properly disclose her board
membership on a political committee was published. You may recall that she expressed surprise
when Assistant Attorney General Gardiner unexpectedly set in motion Ginn Marvin’s removal as
Chair on the day of publication. Apparently, she had reason to expect that she would be enjoying
that position for an indefinite period before being ousted amidst a public scandal raising
questions (still unanswered) about her conduct and qualifications as a Commissioner.

Yours Very Truly,

/2/

cc Lavin, Gardiner, Billings
encl.



Cari Lindemann
P.0O. Box 2228

Cedar Park, Texas 78630

Phone: 512-528-1516; 207-318-7093 (cell)
Email: Carl@cyberscene.com

November 27, 2006

BY FACSIMILE, ELECTRONIC MAIL & FIRST CLASS MAIL
Jonathan Wayne

Executive Director

Maine Commission on Governmental Ethics & Election Practices
135 State House Station

Augusta, Maine 04333

RE: Maine Heritage Policy Center/Jean Ginn Marvin

Dear Mr. Wayne,

Following the meeting of the Commission on October 31, I was shocked to discover that
Commission Chair Jean Ginn Marvin has a far more involved relationship with Maine
Heritage Policy Center than was previously known to me. In addition to serving on the
Board of Directors of MHPC, she currently serves as that organization’s Treasurer. In
light of the nature of the pending complaint against MHPC before the Board, and the new
evidence presented, Ms. Ginn Marvin’s testimony before the Commission will be
unavoidable in the context of any reasonable investigation into MHPC’s finances. Even if
she is somehow not deemed by the Commission to be relevant witness, there can be no
dispute about her inability to be impartial in this matter. For these reasons, Ms.Ginn
Marvin must not be permitted to participate in any investigation, deliberation or decision-
making by the Commission in the context of the pending complaint against the MHPC,
nor can she be permitted to have access to, or be privy to, any internal discussions,
investigation, documents or deliberations within the Commission about this matter.

It also plainly apparent that a simple recusal by Ms. Ginn Marvin in this case is
insufficient to fully address and remedy the appearance of impropriety flowing from her
position as Chair of the Commission. How can it be that Ms. Marvin is permitted to hold
the position of Chair of the Commission on Governmental Ethics & Election, while
contemporaneously serving as board member and treasurer of an organization whose
activities are subject to regulation by the Commission? Does not this obvious conflict
compel Ms. Ginn Marvin to resign her post as Chair of the Commission, or, alternatively,
to immediately resign her position as Treasurer and Board Member of MHPC? 1
respectfully request that you and the Commission members carefully consider these
questions and take the appropriate action.



Thank you for your prompt consideration of and attention to this important matter.

Sincerely,

W™

Carl Lindemann

cc: Jonathan Crasnick, Executive Director of Democracy Maine
Daniel I. Billings, Esq., Attorney for Maine Heritage Policy Center
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STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOUSE STATION
AUGUSTA, MAINE
04333.0135

November 29, 2006

Carl Lindemann
General Delivery
Calais, ME 04619

Dear Mr. Lindemann:

This letter is to respond on behalf of the Ethics Commission staff to your letter of
November 27 regarding Jean Ginn Marvin’s participation in the complaint you have
brought against the Maine Heritage Policy Center (MHPC).

As you will recall, at the October 31 meeting Ms. Ginn Marvin recused herself
from participating in Agenda Item #10 because she is on the MHPC board. Her recusal
was not required under the Commission’s statute or rules, but she voluntarily recused
herself to avoid any perception that she had a conflict of interest. She intends to recuse
hersclf from this issue at the December 12 meeting as it relates specifically to the MHPC.

In the view of the Commission staff, Ms. Ginn Marvin’s membership on the
MEHPC board is not a conflict of interest that would requirc her to step down from the
Commission. She was a member of the MHPC board when the Govemnor appointed her
at the suggestion of legislative leadership, so apparently the issue was not viewed as a
disqualifying conflict at the time of her appointment. In case you did not read them
before writing your November 27 letter, I have attached 1 M.R 8. A. §1002(2) and (6)
which address qualifications for Commission membership and prohibited activities.

Since Maine is not a populous state and members of the Commission are
appointed by political leaders, members of the Commission occasionally have had
political or other affiliations that have prevented them from participating in a particular
matter. The appropriate remedy is recusal from that item, not disqualification frotn
service on the Commission altogether. Disqualification would greatly reduce the number
of people who would be eligible to serve on the Commission.

I also wish to respond to some comments by you and your advisor John Branson
that have been conveyed to me by news reporters, because they reflect a
misunderstanding of the Cornmission’s operations. The employees of the Commission
make recommendations and gather preliminary factual information independently of the
Commission members. We believe we perform our jobs as civil servants best if we do
not take into consideration the political or organizational affiliations of the members. As
long as we are fair and even-handed, we believe wc have the members’ support in
making these decisions independently. Tf the staffs actions to date regarding your

OFFICE LOCATED AT: 242 8STATE STREET, AUGUSTA, MAINE
WEBSITE: WWW, MAINE.GOV,/ETHICS

PHONE: (207) 287-4179 FAX: (207) 287-6775
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Carl Lindemann -2- November 29, 2006

complaint have appearcd cautious, it has been in an effort to consider valid constitutional
concems, to receive comments from other affected organizations, and to provide the best
advice to the Commission about an area of the campaign finance law that is relatively
new and in need of clarification. Your complaint has been and will continue to be
considered in an open-minded, impartial manner by the Commission staff and members.

I will include your November 27 letter and this response in the materials that the
Comrmission considers for the December 12 meeting. Please feel free to raise any
continuing concerns with the Commission members at that time, and to telephone me at
287-4179 if you have any questions about this response.

Sincerely,

nathan Wayne
Exccutive Director

ce: Daniel I. Billings, Esq.
Jonathan Crastick
Phyllis Gardiner, Esq.
John D. Branson, Esq.
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If you need legal assistance, please contact a qualified attorney.

51002. Commission on Governmental Ethics and Election Practices

1. Membership. .
[2001, c. 470, 51 (amd}; T. 1, 51002, zub-%l, paragwaph F (zp).]

1-A. Membership. The Commission on Governmental Ethice and Election Practices, established by Title 5, scetion 12004-G,
subsection 33 and referred 1o in this chapter as the "commission,” consists of 5 members appointed as follows.

A, By December 1, 2001 and as nezeded after that date, the appointed leader from each political party in the Senate and the appointed
leader from each political party in the House of Representatives jointly shall establish and advertise a 30-day period 10 allow
members of the public and groups and organizations to propose qualified individuals to be nominated for appointment to the
commission. [2001, c. 470, 52 (new).]

E. By January 1, 2002 and as needed after that date, the appointed lcader from each political party in the Senate and the appointed
leader from each political party in the House of Representatives each shall present a list of 3 qualified individuals to the Governor
for appointnent of 4 members to the commission. The appointed leadership from each party in hoth bedies of the Legislature jointly
shall present a list of 3 qualified individvals to the Govemnor for appointment of a2 5th member to the commission. [2001, <.
470, g2 (new).]

C. By March 15, 2002, the Governor shall appoint the members of the commission selecting one member from cach of the lists of
nominees presented in accordance with paragraph A, These nominess are subject to teview by the joint standing committee of the
Legislature having jurisdiction over legal affairs and confirmation by the Legislature. No more than 2 commission members may be
enrolled in the same party,  [2001, . 470, 52 (new).)

D. Two initial appointees are appointed for one-year terms, 2 arc appointed for Z-year terms and one is appointed for a 3-year term,
according to a random lot drawing under the supervision of the Secretary of State. Subsequent appaintees are appointed to serve
3-year terma, A person may not serve more than 2 terms.  [2001, c. 470, §2 (new).]

E. The commission members shall eleet one member 10 serve as chair for at least a 2.year term.  [2001, <. 470, 52
(new}.]

F. Upon a vacancy during an unexpired term, the term must be filled as provided in this paragraph for the unexpired portion of the
term only. The nominee must be appointed by the Governor from a list of 3 qualified candidates provided by the leader of the party
from the body of the Legislature that suggested the appointes who created the vacancy. If the vacancy during an unexpired term was
created by the commission member who was appointed from the list of candidates presentad ta the Governor by the leaders of each
party ol each body of the Legislature jointly, the nominee must be appointed from a list of 3 qualified candidates provided jointly by
the leaders of each patty of cach body of the Legislature. Nominees appointed pursuant to this paragraph are subject o teview by the
Joint standing cormmittee of the Legislature having jurisdiction over election practices and legislative ethics and to confirmation by
the Legislature. [2005, <. 295, 51 {amd).]

G. Upen a vacancy created by an capired term, the vacancy must be filled as provided in this paragraph. The nominee: must be
appointed by the Governor from a list of 3 qualified candidates provided by the leader of the party from the body of the Legislature
that suggested the appointee whose term expired. When a vacancy is created by an expired term of the commission member who was
appointed from the list of candidates presented to the Governor by the Teaders of each party of each body of the Legislature jointly,

Text current through Decermnber 31, 2008, document created 2006-10-31, page 1.
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the nominee must be appointed from a list of 3 qualified candidates provided jointly by the leaders of each party of each body of the
Legislature. Nominees appointed pursvant to this paragraph are subject to review by the joint standing committec of the Legislature
having jurisdiction over election practices and legislative ethics and to confirmation by the Legislatore.  [2005, . 235, §1
{amd} . ]

H. For the purpases of this subsection, "political party” has the same meaning as "party” as defined by Title 21-A, section 1,
subsection 28, [2001, c. 470, 52 (new).]
[2005, c. 295, Bl {amd).]

2. Qualifications. The members of the commission must be persons of recognized judgment, probity and objectiviry. A person
tmay not be appointed to this commisgion who is a member of the Legislature or who was a member of the previous Legislature, who
was a declared candidate for an elective county, state or federal office within 2 years prior to the appointment, who now holds an elective
county, state or federal office, who is an officer of a political commitiee, party committes or political action committee or who holds a
position in a political party or campaign.

[2005, a. 271, 51 {(amd).]

3. Oath. Each member shall, within 10 days of his appointment, take an oath of office to faithfully discharge the duties of a
comimisgioner in the form preseribed by the Constitution. Such oath shall be subscribed to by the commisstoner taking it, certified by the
officer before whom it is taken and immediately filed in the Office of the Secretary of State.

(1275, . 621, §1 (new).]

4. Legislative per diem. The members of the comrmission are entitled to receive legislative per diem according to Title 5, chapter
374,
[ZB 1955, . 1, B2 (amd).]

5. Employees. The commission shall employ an executive director and such other assistance as may be necessary o carty out its
duties, The cotnnission also shall retain a general counsel or a computer analyst as an employee of the commission, based on the staffing
needs of the executive director. If the commission employs a general counsel, the general coumsel may not hold any other state office or
otherwise be employad by the State. The commission shall select the executive divector by an affirmative vote of at least 4 commission
mambers,

[2003, «. 381, §1 {amd).]

. Prohibited activities. A member of the commission may not engage in political fund-raising to promote the election or defeat
of a candidate, passage or defeat of a hallot measure or endotse a political candidate. This prohibition does not apply to fund-raising for
campaigns or endorsement of candidates at the county or municipal level or out-of-state nonfederal elections,

(2005, . 271, 82 (new).]

MESA , §T.1 5EC 1l002/1/F {(AMD).
PL 1975, Ch. 621, &1 (MEW).
PL 15983, Ch. 812, &1 (AMD).
PL 19B9, Ch. 5303, §Bl (AMD).
PL 1991, Ch. 86, § (AMD).

PL, 1921, Ch. 880, 51 (AMD).
Is 1835, Ch. 1, §1.,2 (aMDb).
PL 2001, Ch. 430, §1 {(AMD).
PL 2001, Ch. 470, &1-3 (aAMD}.
FL 2003, Ch. 381, &1 (AMD).
PL 2005, Ch. 271, §1,2 (&MD).
PL 2005, Ch. 28%, §1 (AMD).

Text current through December 31, 2008, dogument created 2006-10-31, page 2.
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November 30, 2006

BY FACSIMILE., ELECTRONIC & FIRST CLASS MAIL
Jonathan Wayne

Executive Director

Maine Commission on Governmental Ethics & Election Practices
135 State House Station

Augusta, Maine 04333

RE: Carl Lindemann/ Maine Heritage Policy Center
Dear Executive Director Wayne:

I am writing in response to your letter to my client, Carl Lindemann dated
November 29, 2006. While my client is appreciative of your initial consideration of the
issues raised by Jean Ginn Marvin’s continued membership on the Commission, he
respectfully disagrees with your conclusion, specifically, that Ms. Ginn Marvin’s
continued service on the Commission does not present a conflict of interest requiring her
to step down. At the outset, I note that you did not respond to one of the fundamental
concerns raised in Mr. Lindemann’s November 27™ letter on this subject—that the
pending complaint regarding the financial and campaign activities of the Maine Heritage
Policy Center (“MHPC”) pending before the Commission, and the new evidence recently
presented, renders Ms. Ginn Marvin an extremely material witness by virtue of her
position as treasurer and board member of the MHPC during the critical time period in
question. I cannot conceive of any way to handle or investigate the current matter
properly without taking Ms. Ginn Marvin’s testimony, or without requesting her direct
cooperation in the production of relevant financial documents in her possession, custody
or control as treasurer of the investigated entity.

If the Commission decides to address and resolve this obvious conflict by not
calling Ms. Ginn Marvin as a witness or subpoenaing documents in her possession,
custody or control, then serious questions and concerns will unavoidably be raised in the
mind of the public regarding the integrity of any investigation of the MHPC conducted by
the Commission. If the Commission does what it should and subpoenas Ms. Ginn
Marvin’s testimony, along with documents in her possession custody and control as
treasurer of MHPC, but without requiring Ms. Ginn Marvin to step down, then a different
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yet equally troubling impression will be created for the public with regard to the fairness
and integrity of any investigation of the MHPC the Commission undertakes.

Finally, I wish to offer another compelling reason as to why Ms. Ginn Marvin’s
simple recusal from the pending investigation of the MHPC does not resolve the larger
conflict created by her continued service on the Commission. You must be aware by now
that the investigation of the MHPC in this matter will likely compel the Commission to
examine the activities of other organizations to ensure their compliance with Maine law
regarding campaign finance and reporting. Indeed, the MHPC has thus far made no
secret that it seeks to distract and deflect attention from its own activities by suggesting to
the Commission that other organizations were doing the exact same things that it was,
without filing reports to the Commission. While I am not presently aware of any other
organizations in Maine that have engaged in activities similar to those of the MHPC
currently in question without establish a political action committee or filing the reports
required under 21-A M.R.S.A. §1056-B, the MHPC has every right to ask the
Commission to look into that. In the context of any and all future investigations of the
activities of other organizations that flow from Mr. Lindemann’s initial complaint, does
Jean Ginn Marvin intend to actively preside and participate as a Commission member?
Because the investigation of these other entities is such a critical aspect of the MHPC’s
strategy of defense in this case, and may ultimately affect the judgment of the
Commission with regard to MHPC’s activities, would not Ms. Ginn Marvin be required
to recuse herself from all future investigation under 21-A M.R.S.A. § 1001 et seq. by
virtue of her position as treasurer and board member of MHPC? Would not this be true
whether or not Ms. Ginn Marvin ultimately decides to resign from her current positions
with MHPC?

For the foregoing reasons, Mr. Lindemann’s position is that, pursuant to
1 M.R.S.A. § 1002(2), Ms. Ginn Marvin cannot possibly serve with the required
“objectivity” in the context of any investigations that the Commission may undertake in
the arena of campaign finance and reporting under 21-A M.R.S.A. § 1001 et seq.
Moroever, so long as Ms. Ginn Marvin remains on the Ethics Commission, the
Commission will be unable to ensure, both in substance and appearance, a full, fair and
impartial investigation of the current MHPC matter and all future matters regarding the
campaign finance and reporting activities of other organizations subject to regulation by
the Commission. Please understand that Mr. Lindemann’s interest in this matter has now
gone beyond the activities of MHPC of which he complained, in large measure owing to
the very cool and unenthusiastic response to his initial complaint, and the fact that he was
asked, as a precursor to any investigation by the Commission, to produce the kind of
evidence that in theory could only be obtained by the Commission as rhe result of an
investigation. For these reasons, Mr. Lindemann is interested not merely in ensuring that
the laws are enforced in this particular case, but also that they be enforced for the benefit
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of the public, and the integrity of the democratic process in Maine, in years and elections
yet to come.

Thank you for your full and complete consideration of the concerns underlying
Mr. Lindemann’s position with regard to this matter.

7

John H. Branson

cc: Carl Lindemann
Phyllis Gardner, Esq.
Daniel I. Billings, Esq.
Jonathan Crasnick
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Thank you for your February 4 letter clarifying your January 31 request.

On March 5, 2007, the Ethics Commission received your request that the Ethics Commission investigate whether
the § 1056-B report of the Maine Heritage Policy Center (MHPC) was accurate and complete. It was included in a
packet of materials which the Commission members received for the May 14, 2007 meeting, along with a memo
from the Commission staff. You had a full opportunity to address the Commission at the May 14, 2007 meeting to
argue in favor of the request. Jean Ginn Marvin recused herself from the Commission's consideration of the item.

At the May 14, 2007 meeting, the members voted 2-1 to postpone considering the request until after the Maine
Superior Court decides on your Rule 80C petition regarding the Commission's previous determination that the
MHPC did not qualify as a PAC. The Commission took this action because of the inefficiency of conducting an
investigation about compliance with 21-A M.R.S.A. § 1056-B when the Superior Court might take the view that the
MHPC was required, instead, to make broader disclosure as a PAC.

Because the Commission has acted on your March 5, 2007 request and is awaiting a decision by the Maine
Superior Court before taking the matter up again, the Commission Chair has directed me not to put your January
31, 2008 request on the agenda for the Commission's meeting on February 11, 2008. You will have an
opportunity to present arguments in support of your request, including addressing any procedural issues, after the
Superior Court rules and the matter is again ripe for consideration by the Commission. In the meantime, if you
believe that the March 5, 2007 complaint would be properly filed with the State Attorney General's Office, that is
an action that you would be at liberty to take.

Printed for Carl Lindemann <carl@cyberscene.com> 2/6/2008
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