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STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOUSE STATION
AUGUSTA, MAINE
04333-0135

To: Commissioneré
From: Jonathan Wayne, Executive Director
Date: February 15, 2011

Re: Revised Staff Recommendation on RSLC Penalties

The Commission received this afternoon the response from the Republican State
Leadership Committee (“RSLC”) to the staft’s February 4, 2011 notice of proposed
penalties. Overall, the RSLC contends that the initial recommended penalty of $41,000 is
excessive, and that the organization sought to comply with Maine law as it understood it.
Specifically, the RSLC argues that:

e The RSLC was required to file only one independent expenditure report on
Thursday, October 21%. That report would have included all expenditures and
obligations incurred for television, gadio, and mailings. Instead, the RSLC filed

the report on Saturday, October 23 (two days late), because it did not know of
Maine’s “unique” reporting requirements for independent expenditures.

e The RSLC concedes that its October 19, 2010 expenditure of $75,678 for
production of mailings should have been included in the October 22, 2010
political action committee (PAC) report. It notes, however, that the expenditure
was included in Independent Expenditure #142 (“IE #142”), which was filed on
October 23, 2010. As a result, the public was informed of the expenditure only
one day after the PAC deadline. The RSLC contends that the PAC report should
be considered one day late, and that the fine should be $756.78.

e The RSLC observes that IE #142 was two days late. It argues that the harm to the
five Democratic candidates was not as severe as the Commission staff described it
in the February 4, 2011 notice. The Democratic candidates were able to
effectively utilize matching funds in time to promote their campaigns before the
November 2, 2011 election, so the Commission should not assess the maximum
$10,000 penalty for the delayed payment of matching funds. One candidate
(James Schatz) apparently chose not to spend the matching funds.

OFFICE LOCATED AT: 45 MEMORIAL CIRCLE, AUGUSTA, MAINE

WEBSITE: WWW.MAINE.GOV/ETHICS
PHONE: (207) 2874179 FAX: (207) 287-6775



Final Staff Recommendation |

I have conferred with Assistant Director Paul Lavin and PAC/Party/Lobbyist Registrar
Cindy Sullivan. The staff makes the following recommendations.

Penalty for Late IE Reports

The RSLC argues that — had it fully understood the stringent reporting requirements in
Maine — it would have disclosed all of its expenditures and obligations for television,
radio, and mail communications in a single report on Thursday, October 21. The
Commission staff was initially skeptical of that contention.

After receiving the RSLC response, Cindy Sullivan and I reviewed how PACs and state
parties disclosed television and radio purchases in 2010 independent expenditure reports.’
The overwhelming practice was to report together in a single report both the costs of
production and the advertising time through a payment to an advertising consultant. The
independent spenders who reported this way include the Maine Democratic State
Committee, the RGA Maine PAC, the Jobs, Justice and Environment PAC, the Campaign
for Maine PAC, and the Maine Republican Party, and the Maine Senate Republican
Majority PAC. Examples of these payments are attached, along with a chart
summarizing our research.

Therefore, we find it reasonable to believe that if on Tuesday, October 19 the RSLC
authorized Crossroads Media, LL.C to produce television and radio advertisements, the
RSLC would have included both the production costs and the television and radio
advertising time in a report filed on Thursday, October 21. Following the general
practice of independent spenders in Maine, the October 21 report would have included a
single payment to its vendor, Crossroads Media, LL.C, that would have included both
production costs and advertising time.,

The staff is therefore recommending the view that the RSL.C was required to file a single
independent expenditure report on Thursday, October 21, rather than two reports as
discussed in our February 4, 2011 notice of proposed penalties.

Penalty for Delay in Payment of Matching Funds

The staff continues to believe that the maximum penalty of $10,000 should be assessed
for the delay in matching funds. The RSLC is correct that the candidates were able to use
their matching funds to purchase campaign communications on October 25, 26, and 27 —
six to eight days before the November 2, 2010 election. Nevertheless, more than
$160,000 in matching funds was delayed, and even a delay of two days during this
critical time period is significant.

!In the time available, we personally reviewed IE reports #99 - #240, which constituted roughly 60% of all
IE reports filed for the 2010 general election.



Late PAC Report

The Commission staff believes the RSLC has made a legitimate argument that the public
was informed of the $75,678 expenditure for production of mailings on Saturday,
October 23, 2010, which was one day late. You may legitimately conclude that a waiver
of the $10,000 penalty is merited. Nevertheless, the public was entitled to see the
information in the correct type of report (the regular PAC report) on October 22, 2010.
The staff continues to recommend the $10,000 penalty because the October 22 report did
not substantially conform to the disclosure requirements.

Substantial Misreporting
The RSLC has not addressed why 1E#142 contained an inaccurate date of October 22,
2010. Thus, the staff continues to recommend a $1,000 penalty for filing a campaign

finance report that substantially misreports the RSLC’s expenditures.

The staff’s final penalty recommendation is:

Type of Violation Recommended Notes
Penalty
A. | Late Filing of $5,000 | e presumes one [E report was late
Independent ¢ staff recommends no waiver of the
Expenditure Report preliminary penalty
B. i Delay of Matching $10,000.00 | o presumes that one IE report was
Funds for Late IE required
Report e staff recommends maximum
penalty
C. | Late Filing of $10,000.00
10/22/2010 PAC
Report
D. | Substantial $1,000.00 | « Maximum penalty is $5,000 for this
Misreporting violation
(date in IE report)
Total $26,000

We recognize that advocates for the Democratic candidates will likely contend for a
penalty that is higher than the staff recommendation. You may hear the argument that a
penalty of $26,000 is “just the cost of doing business” for an organization with the
financial resources of the RSLC. While that argument is worth considering, the
recommended penalty of $26,000 is more than twice the highest penalty ever assessed by
the Commission ($11,231), and is significant for any organization. Also, it is highly
relevant that 1E #142 was two days late.

Thank you for your consideration of this memo.




TV, Radio Purchases in IE Reports Reviewed by Commission Staff

~|IE Number Media Filer

99|Radio Maine Democratic State Committee
101{TV RGA
103[TV Campaign For Mainé
108(TV Maine Democratic State Committee
112|Radio Maine Democratic State Committee
113[TV Jobs, Justice and the Environment
115|TV Maine Senate Republican Majority
120iTV RGA
132{Radio Maine Democratic State Committee
136|Radio Maine Republican Party
139|TV Jobs, Justice and the Environment
140|Radio Maine Senate Republican Majority
151|Radio The Right Direction '
161|Radioc & TV  {Maine Senate Republican Majority
162|TV Campaign For Maine
167|Radio Maine Senate PAC
172[TV Maine Women Vote
173|TV Maine Senate Republican Majority
175|Radio Campaign For Maine
176]Radio & TV  |Maine Republican Party
178{Radio Maine Republican Party
179|Radio Maine Republican Party
183|Radio Women's Voices Women Vote Action Fund
184|Radio Maine Democratic State Committee '
186| TV RGA
188|Radio Maine Democratic State Committee
190(Radio _|Responsible Action Yields Excellence
192|Radio & TV  [Campaign For Maine
202[TV Maine Senate Republican Majority
205|Radio & TV  |Campaign For Maine
206|Radio The Committee to Elect Paul LePage
207|TV Maine Women Vote
215|Radio Respect Maine
219|Radio Campaign For Maine
221|Radio Maine Senate Republican Majority
234|Radio & TV  |Campaign For Maine




L COMMISSION ON GOVER_ =NTAL |8
Mail: 135 State Hou

Website: www.maine.gov/ethics
Phone: 207-287-4179

INDEPENDENT EXPENDHURE-REPORT - 2040 GENERAL ELECTION Fax: 207-287-6775

H s
i 35 apka ¥

Name of Person/Committee Making Expenditure(s) m afle @ama‘ Cfe wi»{ < ) 'l"‘df&c- éd iyt ‘J’érﬁa,
Mailing Address | é \ﬂ\ﬁ-“ é&“’lf op @0 @Gﬂ §28 4
City, Zip Cade Am?u{péﬁ L 049332 Telephone_ 6 22 - £2323

The requirement fo file an independent expenditure report is based on the folal or aggregate amount s,z:;ent per candidate for the
election. When the total expenditures per candidate excéeds the threshold amount, a report must be filed by the appropriate

deadfine. _
' Please check the appropriate box for the report you are filing and complete the notarized affidavit and attached schedules.

Reports must be filed on weekends and holidays if that is when they are due by faxing the report lo the Commission (287-6775).
The Commission must receive the signed original report within 5 days after the fax was received.

Is this an amendment to a previously filed report? [0 ves 0O No Date report was filed:

. MADE BEFORE SEPTEMBER 7, 2010:

Due by 5:00 p.m. on Sepiember 7

[] September Summary Report | Expenditures through September 6

MADE ON OR AFTER SEPTEMBER 7 THROUGH CCTOBER 19, 2010:

1 48-Hour Report | Within 48 hours of exceeding $250

MADE BEFORE OCTOBER 240, 2010:

1 October Summary Report Expenditures through September 3¢ | Due by 5:00 p.m. on Cctober 12

O 14-Pay Pre-Election Report Expenditures through October 19 Due by 5:00 p.m. on Gc¢tober 19

' MADE ON OR AFTER OCTOBER 20 THROUGH NOVEMBER 2, 2010:

Within 24 hours of exceeding $100

ﬂ 24-Hour Report
[ CERTIFY THAT THE INFORMATION IN THIS REPORT 1$ TRUE, CORRECT AND COMPLETE.

WM 16/20./10

Signature of PAC or Party Jreasurer, or Date {
Rev. 10/1/2010

Ofther Authorized Per?on aking Expenditure(s)



COMMISSION ON GOVEF.  ZNTAE ETHICS AND ELECTION PRACTICES
Mail: 135 State House Station, Augusta, Maine 04333
Office: 45 Memorial Circle, Augusta, Maine

Website: www.maine.gov/ethics
Phone: 207-287-4179
Fax: 207-287-6775

INDEPENDENT EXPENDITURE REPORT — 2010 GENERAL ELECTION

AFFIDAVIT
STATE OF /\A ajne
COUNTY OF L’( enhe L:az:ac;
A (,M OO! 5 a (-} l £. , being duly sworn, attest that | made each of the expendi-
I

tures listed in the attached repott independently, and not in cooperation, consultation, or concert with, or at

the request or suggestion of, the candidates named in the report or the authorized commitiees or agents of

the candidates. /V

Slgn ureof Affiant

Sworn to before me, this AR day of O ety bz‘?& 2010

*(Notaryblic/Attomey at Lgwd
My commission expires: /0198

Rev. 10/1/72010



" - s
: i - { Page _  of
Irdependent Expenditure Report — 2010 G. _ral Election (Schedule BJE-1 onfy)

-

Schedule B-IE-1
CANDIDATE(S} SUPPORTED/OPPOSED

+ Please list all candidates that were the subjects of independent expenditures.

» [f more than one candidate was the subject of the expendifure, allocate the expendifure among the candidates.

Office _ ' Amount ex-
sought by : - Indicate whether expen- pended this
' candidate o . b L diture was made in sup- B
(including - Candidate’s name . | port of or in opposition :?g;;g?ga';‘:
' -district # or ' to the candidate = candidate
county) i

5D | Qe Wil Sugostd _ HRI
SD IS D) Simp<an Su‘pﬁg(é' $ 16,29
D23 | Dowa. Wiodys SM;;M% 40576
50 18 P"‘M T riaward 5%;‘;;ML §4,357
so 32 Joe  Fhrcy 5:5;'?6f§, 45,995.28

Total expenditures for all candidates this reporting period. ﬁ]L‘, : _
This amount should equal the total independent expenditures listed on Schedule B-IE-2, Line C. ) ; }9 3 . Zﬁ

Rav. 1012010
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Irdependent Expenditure Report — 2010 G{ ~ral Election { (gzg:dm-g—m)

Schedule B-IE-2
PAYMENTS AND OBLIGATIONS
e Please indicate the date, payee, expenditure type, and amount of each expenditure.

s If you are reporting an agreement or obligation to make a future payment, please check (\f) the box next to
the expenditure fype.

T Pnntmg and graphics (fiyers 4gns P
MHS * '} Mail house {al!sewnoespurcha’ééd} =
PHO Phone baiks, automated teiephone calis e
POL i Polling and fesearch survey ;

POS . ‘Postage for U

| RAD | Radio. ads;-:p'l"ﬂduct
4 TVN: Worcab!e ads, .pro

.- Date of
_expenditure

rf'lc,%-ckac @.‘ ' 1 ' "
lO/Zl 223 Pasa @:ﬁaj‘ ﬁg}\fé Sw‘é—s« 2060
Y\Io—ﬁh\f e TN 37203

A. Expenditures for this page = _i L” j ‘1‘?325'

AL (e
B. Totai for all other Schedule B-IE-2 pages {if any} =

C. Total independent expenditures for this reporting period (A+B}. Wi v
This amount should equal the total amount for all candidates listed on Scheduie B-IE-1.

Rev. 10/172010



Oct 21 10 07:30p RGA P L Ff‘“
: [RECEsVED | B [ o Yo

1 COMMISSION ON GOVERNMENTAL ETHICS AND ELECTION PRACTICES
QET 21 Zﬁgﬁ Mail. 135 State House Siation, Augusta, Maine 04333
Office: 45 Memorial Girdle, Augusta, Maine

faine Ethies Commission Website: www.maine.goviethics
Phone: 207-287-4179

Faxr 207-287-6775

INDEPENDENT EXPENDITURE REPORT — 2010 GENERAL ELECTION

Name of Person/Committee Making Expenditure(s) E(/?i W/M Zﬂ/& fy /é?‘ C’

Mailing Address [TYF p@ﬂﬁM ﬂ/ﬂl’} W/ﬁ 25D
City, Zip Code Wghﬂ/ffﬂ}ﬂ , Do 2000¢ Telephone 200, oL Le2

The requirement to file an fndépendent expenditure report is based on the fotal or aggregate amount spent per candidale far the -
alaction. When the fotal expenditures per candidate exceeds the threshold amount, a report must be filed by the appropriate

deadline.
Please check tha appropriate box for the report you are fiiing and complefe the notarized affidavit and attached schedules.

Reports must be filed on weekends and holidays if that is when they are due by faxing the report fo the Commission {287-6775).
Fhe Gommission must recefve the sighed original ;e,uurt within 5 days afterthe fax was received.

Is thrs an amendmenf foa p:ewousfy filed repon‘? E] Yes E/No Date report was ﬁ/ed

i TOTAL INDEPENDENT EXPENDITURES OVER $250 PER CANDIDATE

m A et o b~ i A M gAML s e £ A4 o b S £ s e e w8 < 1 tn ¢ ot ot AT £ okl it bk B e+ AR A I

MADE BEFORE SEPTEMBER 7, 2010:
l - - gt

D Sepiember Summary Repor{ l Expenc!rtures thmugh September &

Due by 5 G0 p.m. on, September ?
i

| MADE O OR AFTER SEFTEMBER 7 THROUGH CCTOBER 19, 2010: i

L] 48-Hour Report 5 Wlthm 48 hours of exceedmg $25[}

TOTAL INDEPENDENT EXPENDITURES OVER 3100 PER CANDIDATE BUT NOT MORE THAN $250

e e AN b N R ———t = & it it s bt} SR S vt o n ST, e e o Ak i iy 4 . W i T 4 o o e s

MADE BEFORE OCTOBER 20, 2010:

E] cceober Summary Repor’t

D 14- Bay Pre Elechon Reporﬁ: Expend:tures through Cctober 19 I Due by 5:00 p.m. on October 12

Expendrtures through September 30 i Due by 5:00 p m- cn Ociober 12

S U PRI B URPpRPRI PPy S ———— T P PP R e

: TOTAL INDEPENDENT EXPENDITURES OVER $100 PER CANDIDATE YWITHIN 13 DAYS BEFORE THE ELECTION

[P,

MADE ON OR AFTER OCTORER 20 THROUGH NOVEMBER 1, 2010:

Ay P Vg

j Within 24 hours of excesding $100

E/24—Hnur Report

| CERTIFY THAT THE INFORMAFION 1N THIS REPORT IS TRUE, CORRECT AND COMPLETE.

' - MM 0(" U{zb&/:)/‘gﬂf@

Signature of PAC or Parfy TreasUrer, or Date
Rev. 101/2010

Other Authorized Person Making Expenditure(s}
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oy

COMM{SSiDN ON GOVERNMENTAL ETHICS AND ELECTION PRACTICES
Mail. 135 State House Station, Augusta, Maine 04333
Office: 45 Memoerial Circle, Augusta, Maine

Website: www. maine.govfathics
Phone: 207-287-417%
Fax: 207-2872.6775

INDEPENDENT EXPENDITURE REPORT — 2010 GENERAL FLECTION

AFFIDAVIT

Uit i
STATE OF irict of Golumbia

COUNTY OF

1 N ‘ Cfmz,(/ G: Z e ;%JM L, being duly sworn, aHest that | made sach of the expendi-

fures isted in the afiached repori independently, and not in cooperation, consuftation, or concert with, or at

the request or suggestion of, the candidates named in the reportt or the authorized commiifess or agents of

the candidates.

[ ~ - -7
; j‘sz‘i-&fiewj e,

Signature of Affiant

Swarn fo hefore me, this 2/ 43;@: of _DcHoder 2010

& e
(Notary Public/Attorney at L%w)
Chang Ho Chot

My commission expires: __ Notary Pyb Puh[lc Disirict of Columbia
Wy Commissian Expires G144

Rev, 10M1/2010
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independent Expenditure Report — 201G General Efection (gzgs dele Bfl;—‘f-'l_;ﬁl_{r)

Schedule BAEA1
CANDIDATE(S} SUPPORTED/OPPOSED

s Please list all candidates that wera the subjects of independent expenditures.

“ e if more than one candidate was the subject of the expenditure, allocate ihe expendifure amaonyg the candidafes.

Office Amount ax
sought by Indicaie wiether expen- o
" candidatie diturre was madsa In sup- pended this
S Candidaie’s name . e reporiing pe-
{incleding port of or in cpposition fiod for each
district # or fo the candidate ' candidate
county)

ooty E’i‘f‘méeﬁ: pistchelt 0EPP v H2034.3§
wena | fan/ Le P>  SuppprtT |163,137.55)
Gremoc | Elpt (pdler @mﬁsﬁ?}?ﬂ 126, /03, I

Total expenditures for alt candidates this reporting period. . 3.3 {t’ -2}5\ /o
Ttis amount showld egual ire toial independent expendifures listed on Schedule B-IE-2, Line C. 4 )

Rev. 1051/2010



Oct 22 10 09:10a RGA

2026624923 p.2

P _ : Page _of
_ Independent Expenditure Repori— 2010 General Election (Schedule BE-2 only)

Schedule BHE-2
PAYMENTS AND OBLIGATICGNS

o Please indicate the date, payee, expenditure type, and amount of each expenditure.

o if you are reporiing an agreement or obligation io make a fidure payment, please check N} the box naxtto

_the expenditure fype.
Expenditure Types
LIT Printing and graphics {flyers, signs, palmeards, efc.) PRT Prin media ads only {newspapers, magazines}

[ RADC | Radioads, production costs
TV TV o5 cable ads, produckion costs
WEB | Website design, regisiration, hosling, maintenance, stc.

MHS Mait house (all services purchased)
PHO Phone banks, autornated telephone calls

POL -Polling andl research survey
POS Postage for U.S. Mail and mail box fees OTH | Other (include description)
exgzsiligzre Payee,‘acidress, zip code ' ) Exp f;f;ture | \/ Amount
| cooss Pods -Mﬂ? Le o | = A _
}GIZ«[]WI’D P 'erfmﬂ;’ Siolter S8 { v N NP B8 (5
| Aroxandrin, Lo 2231¢ : _

Lo |Cressgpads media, (o | ‘ .
!0{%}7’613 G Clinanl BT [Plate, St OTH - ! ‘ﬁ’, S’B’(pﬁg _

| Alewsdrn, e 2230 LmiHssion

A. Expenditures for this page = 336 > 27#5. /0

B. Total for ail other Schedule B-E-2 pages (if any} = 33(‘? 275

C., Totalindependent expenditures Tor ihis reporting period (A+E). 33 ¢ 2?_5\ o
This amcunt should egual the total amount for alf candidates fsied on Schedufe B-IE-A. ’ !

Rew. 10/1/2010
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T DT YD MMISS) RNMENTAI ETHICS AND FLECTION PRACTICES
gﬂ{fjﬂggg - CoNMISSIoN ON GOVE |

£ Finta]
{ ot Mail: 135 Stgte House Station, Augusta, Maine 04333
Office: 45 Memoriat Gircle, Augusts, Maine

OCT 217810 Website: www.maine govethics
Phone; 207-287-4179

INDEPENDENT EXPENDIFiRE RERoRT2040 GENERAL ELECTION Fex: 207-287-8775

. AF
Name of Persor/Cammittee Making Expenditure(s) A&b‘j R Jw“a.;z, = MMQHL__-MCJ

Matling AddreSS 9 O, %}L Z-‘FSL |

City, Zip Code Pcu%gg:!g . Me aqsgg Telephone 207 — @29~ 3244/

The requirerent to file an independent expenditure report is based on the fotal or aggregate amount spenl per candidate for the
eleclion. When the total expernditures per candidate exceeds the tireshold smount. al report must ba filed by the approprigte
deadling.

Please check the appropiiale box for the report you are filing snd complete the notan‘zéd afficlavit and attached schedules.

Roports must be fled on weekends and holidays if timal is when they are dus by faxing merepm‘ to the Conmmission fE87-6775).
The Commission must receive the signed original report within 5 days affer the fax was : e,

Is this an amendment to a previously fled report? Tl Yes [ Mo Date report was filed:

MADE BEFORE SEPTEMBER 7, 2010:

L1 september Summary Report | Expenditures through September 8 | Dise by 5:90 p.tn. on September 7

MADE ON OR AFTER SEFTEMBER 7 THROUGH OCTORBER 18, 2010;

[1 42-Hour Roport ithin 48 hoors of exceeding $250

MADE BEFORE OCTOBER 20, 2010:

[ Getober Summary Roport Exponditures through September 30 D+e by 5:00 p.m. on October 12

1 14-Day Pre-Election Report | Expendifures through Ociober 19 ¥e by 5:00 p.m. on Qctober 19

%Hour Report . W#hin 24 hours of exceeding $100
I CERTIFY THE INFORMATION IN THIS REFORT IS TRUE, CORRECT AND COIL!PLETE,

Iefzi fro

L4

or Parfy Treasurer, or Date
Perzon Making Bxpenditureds) ’ Rev_ 10/12010




16/21/2010 13:88 287-629-9438 MAINE ED ASSOCIATION PAGE B3/85

COMMISSION ON GOVERNMENTAL ETHICS AND ELECTION PRACTICES
Mail: 135 Sfate House Station, Augusta, Maine 04333
’ & 45 Memorjal Circle, Augusts, Maine

Website: www maine goviethics
Pione: 207-287-4179 -
Fax 207-287-6775

ES

INDEPENDENT EXPENDITURE REPORT - 2010 GENERAL ELECTION

AFFIDAVIT
STATE OF Mhin &
COUNTY OF _KEMNEREC
1, M ﬁ-ﬂ}" Qﬁﬁ-‘rj ' » being duly sworn, atteat that | made each of the expundi-

tures listed In the attached report independently, and not in cooperation, consulfation, or concert with, or at

the request or suggestion of, the: candidates named in the regd e authorized commitiees or agents of

the candideatess.

j t"i
FHinatite of Affiant

- Fa - ‘ .
Swom fo before me, this e:Q / rday of OC?LC:)éffF" _ 2010

(Notary Pubhic/ at Law)

My commission expires: ,/F/'ﬁ f-\?é L’?CI//

.L 5, 8T
{ W OTAFW Pgleﬁyg NS E
i My c.ommiss;an Explres March 2g, m?ﬁ//

ST T Row. 107112040
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] ) Fage of
independent Expenditure Report — 2010 Geners! Elscfion {Bthedule B-IE-1 oniy)

Schedule B 151
CANDIDATE(S) SUPPORTED/OPFOSED

= Pteaze list all candidates that were the subjects of independent expenditurss.

* N more than one candidate was the subject of the expenditure, allocate the expenditure among the candidates.

(¥ L e T P TR T A e

G Eliok CuHer e H42,953.8

/i
Total expenditures fot all candidates this rdporting perlod,
This amount sfould equal the o8 independent expesditires fsted on Scheduk B-E-2, Line ¢. =+ Q% , 453, % !

Rew, T0M/2010
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Independent Expendifure Report — 2040 Cenarsl Election (g:gg m&%}
Schedule B-IE-2
PAYMENTS AND OBLIGATIONS
*  Please indicate the date, payee, expenditure type, and amount of each aciture.
» I you are reporting an agreement or obligation to make a future Qamez please check {'J} fhe box next to

the expenditurs type,

AR N
hadvrhiild

Eam o 5ttt T

/ﬂ o 1720 Ahote. Talond Ave, KW Sate dx)
Woashington , DL, ZooB(,

A. Expenditures for this page = 99 4 53 8t
by l L]

B. Total for all other Schedule B-IE-2

pages (if any) =

C. Total independent expenditures for this reporfing
Thiz amount shaould equal the total amount for ali candidates fisted on Sci

period (A+B)

heciule B-IE-1, 4‘}9‘ 393 . £ l_

Rav, 197122010




207 623-1596 main
207 626-0200 facsimile
bernsteinshur.com

BERNSTEIN SHUR 146 Capitol Street
PO Box 5057
COUNSELORS AT LAW Augusta, ME 04332-5057

Daniel P. Riley Jr., Esq.
driley@bernsteinshur.com

February 14, 2011

Mr. Jonathan Wayne

Executive Director

Maine Commission on Governmental Ethics and Election Practices
135 State House Station

Augusta, Maine 04333

Re:  RSLC Response to “Notice of Proposed Penalties and
Opportunity to Respond”

Dear Mr. Wayne:

Thank you for the opportunity to respond to the “Notice of Proposed Penalties and
Opportunity to Respond” dated February 4, 2011. As will be explained in more detail
below, the RSLC believes that the initial recommended penalty of $41,000 is excessive.
We hope the information below helps to clarify what we believe is some confusion about
when expenses were incurred, when reports should have been filed and what is a reasonable
penalty for an organization who substantially complied with the statute.

The RSLC has at all times sought to comply with the law as it undérstood it and has
attempted to be cooperative and forthcoming to the Commission in its investigation. The
RSLC’s apparent late filing of Independent Expenditure Report #142 was not intentional but
rather results from its experience in other jurisdictions and a failure to understand the
appropriate legal trigger under Maine’s unique independent expenditure reporting law.’

! Maine’s 24-hour I.E. report scheme is unique in campaign finance jurisprudence. For instance, the
Federal Election Commission has a similar expansive definition of expenditure at 2 U.S.C. § 431(9) which
includes upon contract or agreement to make an expenditure. However, the federal standard
recognizes that in the context of 24-hour I.E. reports the appropriate trigger is dissemination of the
expenditure. See 11 CFR 104.4 (“the independent expenditure must be reported to, and received by,
the FEC within 24 hours of the time the communication is publicly distributed or otherwise publicly
disseminated.”)

In California, for purposes of their 24 or 48-hour reports “the date an independent expenditure is made
is the date the communication is mailed, broadcast, or otherwise disseminated to the public. A payment
for a communication that is never disseminated to the public is not an independent expenditure...” See
California Campaign Disclosure Manual 6.

BERNSTEIN, SHUR, SAWYER & NELSON, P.A. | Portland, ME | Augusta, ME | Manchester, NH LEX4¥MUNDI

THE WORLD'S LEADING ASSOCIATION
OF INDEPENDENT LAW FIRMS



February 14, 2011
Page 2 of 4

Had the RSLC understood that it had triggered an independent expenditure under Maine law
on Oct. 19" or 20" it would have filed the appropriate documents as such.

1) The RSLC Failed to Timely File Only One Independent Expenditure Report.

In its “Response to Request for Information Regarding Independent Expenditure Report
#142 Filed by the Republican State Leadership Committee” (the “RSLC Response™), the
RSLC detailed expenditures which occurred on October 19 2010 (mail) and October 20,
2010 (TV and radio). Based on those two dates, the Commission staff recommends that the
RSLC be fined for two late independent expenditure reports.

A re-examination of the reporting deadlines posted on the Ethics Commission website
shows that in fact, expenditures incurred on October 19 and October 20 were both due on
October 21. That is because expenditures over $250 incurred on October 19 were subject to
a 48 hour reporting requirement (not a 24 hour requirement). On October 20, new
expenditures were subject to the newly accelerated 24 hour reporting requirement.

Additionally, if the RSLC had understood the trigger to require an independent expenditure
report to be filed on October 21, 2010, all expenditures related to the activities in question
would have been reported on the October 21 report (importantly, as they were on the
October 23" report). In its Notice of Proposed Penalties, the Commission staff asks the
RSLC to explain why no report would have been filed on October 22", The explanation is
simple — invoices received from vendors on October 19" and October 20™ accounted for all
expenditures — even those which were not scheduled to be made until later in October.
Vendors for political campaigns typically require pre-payment of anticipated expenses and
as such, receiving invoices for media which has not yet been publicly distributed is
commonplace. That is exactly what occurred here — and is exactly why the RSLC included
these “yet to be public” media activities in their October 23,2010 report.

Taking all these facts into consideration, it becomes clear that the RSLC should have filed
one independent expenditure report which contained expenditure information from both
October 19 and October 20. The fines recommended by Commission staff are based on the
assumption that two reports were required. Accordingly, the RSLC should only be subject
to penalties for the late filing of one report — reducing the maximum allowable fine from
$30,000 to $15,000.2

In Arizona, a state with a matching funds system similar to Maine, “an expenditure occurs on the date on
which literature or advertisements are deposited at the post office for mailing, submitted to a
communications system for broadcast or submitted to a newspaper or similar print medium for printing
and, with respect to an expenditure for signs, the date on which a sign is first posted.” See A.R.S. § 16-
914.02.

In Washington an I.E. report must be filed “within 24 hours of, or on the first working day after, the date
the advertisement was first published, mailed, or otherwise presented to the public.” See Washington
Independent Expenditure Report C6.

2 The maximum penalty for the late filing of an Independent Expenditure is $5000 and the maximum
penalty for late filing of an Independent Expenditure report which resulted in a delay of matching funds
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2) The RSLC’s October 22,2010 PAC Report Substantially Conformed To The
Disclosure Requirements.

Understanding the reporting trigger was October 23, 2010, the RSLC did not include the
$78,678 expenditure which occurred on October 19, 2010 on its 11-Day Pre-General PAC
report (the “Pre General Report”) filed on October 22, 2010.> One day later, on October 23,
2010, the RSLC reported the expenditures via an independent expenditure report. That
independent expenditure report was publicly posted on the website and there is no question
that the information was available to all interested parties.

Given its current understanding of the reporting triggers, the RSLC agrees that this $78,678
expenditure should have been included in the Pre-General report. The statute itself,
however, acknowledges that reporting mistakes are not uncommon. Reports are not
required to be perfect (although that is certainly the goal) but rather “substantial conformity
to the disclosure requirement” is the benchmark to be met by PACs. This standard balances
the public’s need to have timely information with the recognition that despite best efforts —
reporting mistakes can, and are, made.

Using the “substantial conformity” standard referenced in the statute, the RSLC believes
that when considering a late filing penalty, it is imperative that the Commission consider all
of the PAC filings made by the regulated organization — and for how long the information
was not available to the public. Although the RSLC’s Pre General Report indicated there
had been “no activity”, it is important to note that there was only one day after that filing,
the RSLC also filed an independent expenditure report detailing all of the expenses in
question. In this case, that time period was one day — not the 53 days used by the
Commission to calculate the maximum penalty. The Independent Expenditure Report #142
contained ALL of the same information requested in the Pre-General Report (amount spent,
candidates supported or opposed and a breakdown of each affected candidate and name of
vendor used).

In its penalty assessment, the Commission staff recommends using a 53-day multiplier. The
RSLC argues that the use of the 53-day time period results in an excessive fine given that
Independent Expenditure Report #142 accurately disclosed all of the expenditures at issue,
one day after the Pre General report was due. Instead, the RSLC contends that the fine
should be calculated using a one-day multiplier. Using that calculation, the total fine for
late filing would come to $756.78 — substantially less than the initially recommended
$10,000 fine.

3) The Two-Day Filing Delay Did Not Substantially Harm The Candidates At
Issue

is $10,000. The Commission staff’s recommendation of $30,000 total penalty is based on the
assumption that two Independent Expenditure reports are required.

* The 11-Day Pre-General PAC report was to include all activity which occurred between October 1, 2010
and October 19, 2010.
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The Commission staff recommendation of a $10,000 fine due to the delay in the provision
of matching funds to the publicly financed senate candidates involved is excessive and fails
to recognize three important mitigating factors.

The first of these factors is that two of the publicly financed candidates involved, Senators
Joe Perry and Deb Simpson, had already received the maximum amount of funding allowed
under the law, but were not authorized to use some of that funding until after the filing of
the Independent Expenditure Report #142 on October 23, 2010. The staff’s
recommendation admits the fact that these candidates had already received all the funding
allowed them under the law, but points out that some of those funds were restricted from
being used until authorized. That authorization could have been made by phone or e-mail to
the campaigns as early as October 23 or October 24 allowing these two candidates more
than a week prior to the election to utilize the authorized funds to respond to the
expenditures contained in Independent Expenditure Report #142 and it is common practice
for this authorization to be made immediately upon receipt of an independent expenditure
report. The pre-distribution mechanism involved in these two campaigns is only utilized
where the Commission staff anticipates the maximum amount of matching funds will be
triggered in the immediate future and signals to the campaigns that they should prepare to
utilize these funds.

The second mitigating factor requiring consideration by the Commission is the fact that the
remaining three candidates had at least a week between the time of the filing of Independent
Expenditure Report #142 on October 23 and the election on November 2. The staff’s
recommendation lays out scenarios which compress this time frame in order to argue that
there was more harm to the public’s interest in allowing these candidates to utilize their
matching funds to respond to the expenditures. Given the realities of how quickly
candidates can secure television, radio and mailings, and the fact that in this case those
candidates who chose to respond were able to do so during the last week before the election,
a maximum fine is not warranted. The maximum penalties providéd for under the statute
should be reserved for those situations in which publicly financed candidates are unable to
effectively utilize matching funds to respond to expenditures made against their candidacy.

Finally, given that Representative Schatz publicly stated that he would not have and did not
use the matching fund triggered by the expenditures reported in Independent Expenditure
Report #142, there can be no finding of disadvantage to his campaign. Copies of two
newspaper articles quoting Representative Schatz which support this position are attached.
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By Eric Russell, BDN Staff
Posted Oct, 26, 2010, at 10:50 p.1L.

BANGOR, Maine — State Democrat and Republican leaders are blasting each other this week for the
large amount of out-of-state money that is being spent on negative advertising in local legislative races as
the eampaign season winds down.

actiori committee that recently spent $400,000 to target five state Senate races violated Maine Clean
Elections Law.

“For a national Republican group to exploit the state clean elections statutes creates an unequal playing
field for Maine candidates,” said Dan Walker, legal counsel for the Maine Democrats.

voted to investigate the matter but is pol expected to settle the matter before Election Day, according to
assistant director Paul Lavin.

was enough probable cause to suggest that a violation may have occurred.”

The races that have been targeted for opposition by the Republi¢an State Leadership Committee of
Alexandria, Va., are Senate Districts 15 (Androseoggin County), 24 (Kennebec County), 25 (Kennebec
County), 28 (Hancock County) and 32 (Pencbscot County). Four of the five races are open seats, irieaning
no incumbent is running for re-election. The fifth involves the District 32 race between Sen. Joe Perry, a
Democrat, and Republican Nichi Farsham, both of Bangor.

The RSLC is backed by Karl Rove, former adviser to President George W. Bush, and has given morney to
numerous state Republican parties this year, according to news reports.

Arden Manning of the Maine Democratic Party said it’s not the amount of money that’s being spent by
the RSLC but the timing of filing reports to the state that prompted the ethics complaint.

The reporting delay, Manning said, did not allow Maine Clean Elections Act candidates to receive
matching funds in time to use them.

“This is a iuge amount of money that’s being spent to oppose these candidates,” Manning said.
‘While the Ethics Commission was meeting Tuesday, Maine Republican Senate leaders leveled their own
criticism of outside spending.

Ajoint statement released by Senate Minority Leader Kevin Raye of Perry and Assistant Minority Leader
Jonathan Courtney of Springvale criticized Democrats for accepting more than $1 million from billionaire

investor Donald Sussmann.

http://mew.bangordailynews.com/2010/10/26/politics/major-parti es-fighting-over-oui-of-st... 2/15/2011
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Sussman, the fiance of 1st District U.8. Rep. Chellie Pingree, who is running for re-election against
Republican challenger Dean Scontras, has given $380,000 alone to the Equality Maine PAC, which
supports mostly Democratic candidates who favor same-sex marriage.

“Sadly, some donors and groups on bothi sides seem more interested in creating a sideshow of negatwe
attacks on othier issues,” Raye said. “Frankly, I don’t care what side they are on; that is not how we do

things in Maine and they should just butt out.”

State Republicans have been hopeful they can seize control of the Senate on Nov. 2. Democrats now hold
a 20-15 edge; meaning the GOP needs to flip only three seats to gain a majority, something they have
done for only one two-year period since 1982.

Some Mairie Sénate candidates have received a boost from high-profile surrogates. U.S. Sen. Susan
Collins has appeared at events with no fewer than eight Republican candidates, including Mike

- Thibodeau in District 23, Brian Langley in District 28 and Fariham in District 32.

Several Senate races have benefited from independent expenditures by registered political action
comxmttees but candldates alse are spendmg a lot of their own money Both parties agreed the amount of

fund negatlve ad_s.
“Ive never seen this kind of money spent in local races,” Lavin said.

Lance Dutson with the Maine Republican Party said this year has seen a changing landscape but hesaid it
speaks to the enthusiasm of state Republicans. .

“We’re putting up such a fight this time because we've gotten our butt kicked for so many years,” he said.

Jim Schatz, a Democrat rurining for the open seat in District 28 (Hancock County) said he has seen
malhngs and ads pmd for hy the Repubhcan State Leaders}up Commlttee

N —— )
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“Even though I'm ehglble for almost $40,000 in matching funds, I don’t want to spend it because it’s ]
really taxpayer money,” Schatz said. “I don't think I will spend it, but 1t puts me in a tough position.
[Repubhcans] are trying to buy these elections.”

Repubhcan candldates say they are being hurt by negative ads funded by Democratxc ETOUpS.

“] am not running to tear down my opponents,” said Langley, Schatz’s opponent for the District 28 seat.

“My campalgn 1s about the need to fix Maine’s business climate, get debt under control and get Mainers
working again.”

Aecording to Lavin, the mechanics of matching funds are complicated.

Essentially, if expenditures are made by an independent group to support or oppose a candidate, that
could result in matching funds for the other side based on the Maine Clean Elections Act. Maiching funds
are capped at two times the original amount given to a Clean Elections candidate, or about $38,000 for

Senate hopefuls.

Manning said if out-of-state groups are going to send money to Maine, the state Democratic Party would
aceept it, but the rules need to be the same for both sides.

Dutson said, for him, thereis a distiﬁction between taking funds from national party committees and
allowing one wealthy individual, such as Sussman, to fund one side.
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