





STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOUSE STATION
AUGUSTA, MAINE
04333-0135

To:  Commissioners

From: Jonathan Wayne, Executive Director

Date: July 18,2012

Re:  Proposed Adoption of Chapter 1 Rule Amendments

Thank you for considering whether to adopt changes to the Commission Rules proposed

by the Commission staff. The staff appreciates all of the comments received and has

considered them in making a final proposal.

Chronology

amendments proposed by staff (Proposal 1)

January 25, 2012 Commissioners agreed to accept public comment on a number of |

(Proposal 2)

March 28, 2012 Commuissioners agreed to accept public comment on a revised
version of the proposed rule interpreting the press exception

(Proposal 3)

May 30,2012 Commissioners agreed to accept public comment on another

revision of the proposed rule interpreting the press exception

Materials for this Agenda Item

T have attached to this cover memo (in order) :

e Tinal proposal — this is the final version of rule amendments proposed by the

Commission staff for adoption at the July 25, 2012 meeting. We appreciéte that

you may wish to adopt a modified version of this proposal, but we arc referring to

it as “Final” to distinguish it from the three earlier sets of amendments proposed

by the staff.

¢ Basis statement — as part of the rulemaking process, the Commission is required

to complete a statement of the factual and policy basis for the adopted rules,

which summarizes the comments received and responds to them. The staff has
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PHONE: (207) 287-4179

FAX: (207) 287-6775



prepared a lengthy document in draft form, This is provided to you as
background for the final proposal, in case you would like to refer to it. If you
wish to suggest any improvements or edits to the basis statement, please let us
know.

e Proposal 1 (multiple topics), and comments received on Proposal 1

» Proposal 2 (press exception only), and comments received on Proposal 2

e Proposal 3 (press exception only), and comments received on Proposal 3

Suggested Priorities
The rulemaking covers a number of fopics. We believe the two topics that most deserve
your attention are:

e Exploratory activitics — Chapter 1, Sections 6{10) and 7(8)

e Press Exception — Chapter 1, Section 7(10)

Thank you for your consideration of the proposed rule amendments.
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Proposal
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Chapter 1: PROCEDURES

SUMMARY: This Chapter describes the nature and operation of the Commission, and establishes
procedures by which the Commission’s actions will be governed.

SECTION 1. DEFINITIONS

In addition to the definitions provided in Title 21-A, chapters 1, 13, and 14, the following
definitions shall apply to the rules of the Commission, unless the context otherwise requires:

11-A. Influence. “Influence” means to promote, suppott, oppose or defeat.

SECTION 4. INITIATION OF PROCEEDINGS

2. Election Campaign Reporting and Maine Clean Election Act Violations

A, Report Review, The Commission staff will review all reports filed pursuant to
21-A M.R.S.A., chapters 13 and 14 to verify compliance with the reporting
requirements set by statute or rule. Notice of any omission, error, or violation
will be given by mail to the filer and a copy of the notice and any other
communication made to or from the filer retating to the problem(s) will be placed
in the filer's record, The Commission staff will establish a reasonable time period
for the filer to remedy any omission or error, If the filer fails to respond within
that time frame, the Commission staff may extend the time period within which
the filer must comply or place the matter on the agenda of the next Commission
meeting, along with all documents relating to the case. Additionally, any
apparent violations or occurrences of substantial nonconformance with the
requirements of the law will be placed on the agenda of the next meeting.

B. Late Reports and Registrations. Where required by statute, notice of failure to
file a required report will be timely sent by Commission staff. When a report or
registration is filed late, the Director's recommendations will be based on the
following considerations:

)] Lateness of report or registration,
(2) Reason for lateness,
3) Kind of report (more stringent application for pre-election reports),

¢ Amount of campaign funds not properly reported,
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(5) Previous record of the filer,
{6) Good faith effort of the filer to remedy the matter; and

(7 Whether the late filing had an effect on a certified candidate’s eligibility
for matching funds.

3 i Any person (as defined in 21-A M.R.S.A.
§1001) may make an official complaint or request for a Cominission
investigation erdetesmination by filing a signed written request at the
Commission's office, setting forth such facts with sufficient details as are
necessary to specify the alleged violation. A copy of the signed request may be
filed by facsimile or by electronic mail, provided that the original signed request
is submitted to the Commission, Statements should be made upon personal
knowledge. Statements which are not based upon personal knowledge must
identify the source of the information which is the basis for the request, 50 that
respondents and Commission staflf may adequately respond to the request. A
copy of any such written request will be promptly mailed to the candidate or
organization alleged to have violated the statutory requirements. The Director
may conduct preliminary fact finding to prepare a matter for presentation to the

“Commission. The Director, in consultation with Counsel, will prepare a summary
of staff findings and recommendations for inclusion on the agenda. An-offieial-
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D. An oral report of a violation, or a written request containing insufficient detail to
specify the violation charged, does not constitute an official request for a
Commission determination, and a person registering such a complaint will be so
notified.

E. The signature of a person authorized to sign a report or form constitutes
certification by that person of the completeness and accuracy of the information
reported. The use of a password in filing an electronic report constitutes
certification of the completeness and accuracy of the report.

3. Lobbyist Disclosure Procedures

Report Review. The Commission staff will review lobbyist registrations and

monthly reports for compliance with disclosure requirements. The Commission
staff will establish a reasonable deadline by which a lobbyist must remedy any
apparent omission or error. If the lobbyist fails to respond by the deadline, the
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Commission staff may extend the deadtine by which the lobbyist must comply or
may place the matter on the agenda of a Commission meeting. Additionally. the
Commission staff may place on the agenda of a Commission meeting any
substantial violation of the disclosure requirements, regardiess of whether the
lobbyist has remedied the violation.

Late Registrations and Reports. Notice will be given by mail to any iobbyist

whose registration; or monthly disclosure report-er-annual-reportis-delinquent 1
late. Mwweﬁa_meqﬂemhlﬁepeﬁﬁhe—ﬂeﬂe&‘ﬂ“% o-mailed-within -

g te. The Commission and its staff shall follow the notice
and penalty procedures set outin 3 M.R.S.A. § 319(1). For purposes of 3
M.R.S.A. §319(1), the month will end on the 15th day of the month following the
month in which a report was due. Any failure to submit a required repott,

registration, or penalty fee will be noted on the Cominission agenda.

Suspensions. The Commission may suspend any person from lobbying who fails
to file a required report or pay an assessed fee, A notice of the suspension must
be mailed to the lobbyist by U.S. Certified Mail within three days following the
suspension. Reinstatement will occur on the date the required report or payment
s received in the Commission office. A notice of the reinstatement must be
mailed to the lobbyist by U.S. Certified Mail or given directly to the lobbyist

within three days following receipt of the required report or payment.

Request for Penalty Waiver. A lobbyist may request a waiver of any late
penalty the lobbyist incurs. The request must be made in writing to the
Commission and must state the reason for the delinquency. Any such request
must be noted on the agenda of the next Commission meeting. Only the
Comtnission may grant penalty waivers.

Request for Waiver of Nonsession Reporting Requirement. A lobbyist may
request a waiver of the monthly nonsession reporting requirement set forth in 3
M.R.S.A. §317(4) if the lobbyist does not expect to be engaged in lobbying when
the Legislature is not in session. The Director is authorized to provisionally grant
such waivers pending approval by the Commission. Provisional waivers may be
granted only where a request is properly filed, the statement properly completed,
and where there is no apparent reason to doubt the statement is true, During the
period in which the waiver is effective, reports will not be required. If lobbying is
resumed duting the period for which the waiver was granted, the lobbyist must file
a monthly disclosure report for the month or months lobbying was conducted.

Faxing Duly Executed Lobbyist Registration, Reports. Any registration or
report required by 3 M.R.S.A. chapter 15 may be provisionally filed by
transmission of a facsimile copy of the duly executed report to the Commission,

provided that the original of the same report is received by the Commission
within 5 calendar days thereafter.
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SECTION 6.

i0.

Matters Outside the Commission’s Jurisdiction. If the Director and Counsel are in
agreement that the subject matter of a request for an investigation is clearly outside the
jurisdiction of the Commission, the staff may forward the request to the appropriate

authority or retur it to the person who made the request, provided that the staff notifies
the Commission members of the action at the next Commission meeting.

CONTRIBUTIONS AND OTHER RECEIPTS

Funds or services received solely for the purpose of conducting activities to determine

SECTION 7.

1.

whether an individual should become a candidate are not contributions if the individual
does not become a candidate. Examples of such activities include, but are not limited to,_
conducting a poll, telephone calls, and travel. The individual shall keep records of all
such funds or services received. If the individual becomes a candidate, the funds or
services received are contributions and are subject to the reporting requirements of 21-A
M.R.S.A. § 1017. The amount and source of such funds or the value of services received
must be disclosed in the first repoit filed by the candidate or the candidate’s authorized
campaign committee, regardless of the date when the funds or services were received, in
accordance with the Commission’s progedures for reporting coniributions.

Funds or services used by an individual for activities indicating that he or she has decided
to become a candidate for a particular office are contributions. Examples of such
activities include, but are not limited to: using general public political advertising to
publicize his or her intention to campaigen for office; hiring staff or consultants for
campaign activities; raising funds in excess of what could reasonably be expected to be
used for exploratory activities; making or authorizing statements that vefer to him or her
as a candidate; or taking action to qualify for the ballot.

EXPENDITURES

Expenditures by Consultants, Employees, and Other Agents of a Political
Campaign. Each expenditure made on behalf of a candidate, political committee, or
political action commitice by any person, agency, firm, organization, etc., employed or
retained for the purpose of organizing, directing, managing or assisting the candidate, the
candidate's committee, or the political action committee must be reported separately by
the candidate or committee as if made or incurred by the candidate or committee directly.
The report must include the name of the third party vendor or payee (o whom the
expenditure was made, the date of the expenditure, and the purpose and amount of the
expenditure. It is not sufficient to report only the total retainer or fee paid to the person,
agency, firm, organization, etc., if that retainer or fee was used to pay third party vendors
or payees for campaign-related goods and services.

Expenditures by Political Action Committees. In addition to the requirements set forth
in 21-A M.R.S.A. §1060(4), the reports must contain the purpose of each expenditure and
the name of each payee and creditor.
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3. Timing of Reporting Expenditures

A. Placing an order with a vendor for a good or service; signing a contract for a
good or service; the delivery of a good or the performance of a service by a
vendor; or a promise or an agreement (including an implied one) that a payment
will be made constitues an expenditure, regardless whether any payment has
been made for the good or service.

B. Expenditures must be reported at the earliest of the following events:
) The placement of an order for a good or service;
) The signing of a contract for a good or service;

3 The delivery of a good or the performance of a service by a vendor;

(@) A promise or an agreement (including an implied one) that a payment
will be made; or

&) The making of a payment for a good or service.

C. At the time the duty to report an expenditure arises, the person submitting the
report is required to determine the value of goods and services to be rendered
(preferably through a written statement from the vendor) and to report that value
as the amount of the expenditure. If the expenditure involves more than one
candidate election, the report must include an allocation of the value to each of
those candidate elections.

by
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5. All campaign-related payments made with the personal funds or credit card of the
candidate or an individual authorized by the candidate must be reported as expenditures
in the reporting period during which the payment to the vendor or payee is made. The
candidate must report the name of the vendor or payee to whom the payment was made,
the date of the expenditure, and the purpose and amount of the expenditure. When the
expenditure is reported, the candidate should indicate the person who made the payment
by entering “Paid by [name of candidate or supporter]” in the remarks section of the
expenditure schedule. It is not sufficient to report only the name of the candidate or
authorized individual to whom reimbursement was made and the total amount of the
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reimbursement. If a Maine Clean Election Act candidate or an individual authorized by
the candidate uses his-er-her personal funds to make an expenditure on behalf of the
candidate, the campaign candidate or the individual must be reimbursed the-candidate
within the same reporting period.

Multiple expenditures for bank fees and for vehicle travel may be reported in an
aggregate amount, provided that the candidate or committee identifies the time period of
the expenditures in the remarks section of the report.

When a political action committee or party committee makes an expenditure for a
communication to voters for the purpose of influencing the election of a clearly identified
candidate, the amount spent to influence that candidate’s election must be specified on
the regularly filed campaign finance report of the committee, regardless whether the
communication expressly advocates for the election or defeat of the candidate. If a single
expenditure influences the election of more than one candidate, the political action
committee or party committee shail itemize the amount spent per candidate.

Payments made or obligations incurred solely for the purpose of conducting activities to

determine whether an individual should become a candidate are not expenditures if the
individual does not become a candidate. Examples of such activities include, but are not
limited to, conducting a poll, telephone calis, and travel. The individual shall keep_
records of all such payments and obligations. If the individual becomes a candidate, the
payments made or obligations incurred are expenditures and are subject to the reporting
requirements of 21-A M.R.S.A. § 1017._Such expenditures musi be disclosed in the first
repott filed by the candidate or the candidate’s authorized campaign commitiee,
regardless of the date when the funds were expended, in accordance with the
Commission’s procedures for reporting expenditures.

Payments made for activities indicating that an individual has decided to become a
candidate for a particular office are expenditures. Examples of such activities include,
but are not limited to: using general public political advertising to publicize his or her
intention to campaign for office; hiring staff or consultants for campaign activities;_
raising funds in excess of what could reasonably be expected to be used for exploratory
activities; making or authorizing statements that refer to him or herasa candidate; or
taking action to qualify for the ballot.

Exception to Disclaimer Requirements for Certain Handbills, Campaign Siens, and

Internet or E-Mail Communications

For purposes of applying the exclusions listed in Title 21-A, section 1014, subsection 6,
paragraphs A through C, the fojlowing terms have the following meanings:

A, “Cost” includes all payments or obligations incurred, and the value of all goods
and services received, for the purpose of creating, designing, preparing or
distributing the communications.

“Internet or e-mail communication” means any communication transmitted over
the Internet, including but not jimited to: sending or forwarding electronic
messages; social networking; providing a hyperlink or other direct access to
another person’s website, creating, maintaining or hosting a website or blog;

[
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10.

placing material on another person’s website; and any other form of
communication distributed over the Internet.

«Acting independently of and without authorization by a candidate, candidate’s
authorized campaign committee, party comnittee, political action committee or
ballot question committee or an agent [thereof]’” means acting without any
suggestion, request, direct or indirect authorization or compensation or
reimbursement from any such candidate, commitiee or agent,

I

Press exemption. In order for the costs of preparing and disseminating a news story.

commentary, or editorial to be exempt from the definitions of expenditure under the press

exemption [§§ 1012(3XBY1D & 1052(4B)( D], the following criteria must be met:

A, the names of the persons or entities who own, control and operate the
broadcasting station or publication are identified within the publication or
otherwise made known to the public; and

B. the broadcasting station or publication is not owned or controiled by any political
party, political action committee or ballot question committee and is not owned
or controlled by any candidate for state, county or municipal office whose
candidacy. election campaign, or opponent is a subject of the news story,
commentary or editorial, or by the authorized campaign committee of such a
candidate, or by a member of such a candidate’s immediate family.

In addition to the above criteria, to qualify as a periodical publication, including one in

electronic form on the Internet, or a newspaper or magazine, a publication (i) must have
been disseminating news storics, commentaries or editorials on a variety of topics to the
general public on a periodic basis for at least the previous twelve months, or (ii) must
have a record of disseminating news stories, commentaries or editorials on a variety of
topics to the general public or other objective indicators that the publication will continue
to be published on a periodic basis beyond the election cycle during which the press
exemption is claimed.

For purposes of this section, broadcasting station includes a cable television system.
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SECTION 10. REPORTS OF INDEPENDENT EXPENDITURES

1.

2.

ttee or political action comimitice
gregating in excess of $100 per candidate in an

clection must file a report with the Commission according to this section.

General. Any person, party committee, political commi
that makes an independent expenditure ag

Definitions. For purposes of this section, the following phrases are defined as follows:

A. “Clearly identified,” with respect to a candidate, has the same meaning as in Title
21-A, chapter 13, subchapter I
B. npxpressly advocate” means any communication that
(N uses phrases such as wyote for the Governor," "reelect your
n ncast your ballot for

Representative,” "support the Democratic nominee,
the Republican challenger for Senate District 1," "Jones for House of
Representatives,” "Jean Smith in 2002," "vote Pro-Life" or "vote Pro-
Choice" accompanied by a listing of clearly identified candidates
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described as Pro-Life or Pro-Choice, "vote against Old Woody," "defeat”
accompanied by a picture of one or more candidate(s), "reject the
incumbent," or communications of campaign slogan(s) or individual
word(s), which in context can have no other reasonable meaning than to
urge the election or defeat of one or more clearly identified candidate(s),
such as posters, bumper stickers, advertisements, ctc. which say "Pick
Berry," "Harris in 2000," "Murphy/Stevens" or "Canavan!"; or

) is susceptible of no reasonable interpretation other than as an appeal to
vote for or against a cleatly identified candidate.

C. "Independent expenditure” has the same meaning as in Title 21-A §1019-B. Any
expenditure made by any person in cooperation, consultation or concert with, or
at the request or suggestion of, a candidate, a candidate's political committee or
their agents is considered to be a coniribution to that candidate and is not an
independent expenditure.

3 Reporting Schedules. Independent expenditures must be reported to the Commission in
accordance with the following provisions:

A. Independent expenditures aggregating in excess of $100 per candidate per
clection made by any person, party committee, political committee or political
action committee must be reported to the Commission in accordance with the
following reporting scheduie, unless required to be reported according to the

schedule in paragraph B.

oty Ropors Quarryepris st i by 00 - on

(1-A) _60-Day Pre-Election Report. A report must be filed by 5:00 p.m. on

the 60th day before the election is held and be complete as of the Glst
day before the clection.

2)(1-B)11-Day Pre-Election Report. A report must be filed by 5:00 p.m. on the
4tk | 1thday before the clection is held and be complete as of that-day

the 14th day before the election.

If the total of independent expenditures made to support or oppose a candidate
exceeds $100, each subsequent amount spent to support or 0ppose the candidate
must be reported as an independent expenditure according to the schedule in this
paragraph or paragraph B.

B. Independent expenditurcs aggregating in excess of $250 per candidate made
during the sixty days before an election must be reported within two calendar
days of those expenditures.
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[NOTE: WHEN THE CUMULATIVE AMOUNT OF EXPENDITURES TO
SUPPORT OR OPPOSE A CANDIDATE EXCEEDS $250, AN
INDEPENDENT EXPENDITURE REPORT MUST BE FILED WITH THE
COMMISSION WITHIN TWO DAYS OF GOING OVER THE $250
THRESHOLD.

FOR EXAMPLE, IF AN INDIVIDUAL, ORGANIZATION OR COMMITTEE
MAKES THREE EXPENDITURES OF $100 IN SUPPORT OF A
CANDIDATE ON SEPTEMBER 8TH, SEPTEMBER 13TH, AND
SEPTEMBER 29TH, FOR AN ELECTION ON NOVEMBER 6, 2012, AN
INDEPENDENT EXPENDITURE REPORT MUST BE FILED BY OCTOBER
IST. THE THIRD EXPENDITURE OF $100 MADE THE CUMULATIVE
TOTAL OF EXPENDITURES EXCEED $250 AND THE TWO-DAY
REPORTING REQUIREMENT WAS TRIGGERED ON SEPTEMBER 29TH.
THE REPORT MUST INCLUDE ALL THREE EXPENDITURES.

AFTER SEPTEMBER 29TH, IF THAT INDIVIDUAL, ORGANIZATION OR
COMMITTEE MAKES ADDITIONAL EXPENDITURES TO SUPPORT
THAT CANDIDATE, THE REQUIREMENT TO FILE AN INDEPENDENT
EXPENDITURE REPORT WITHIN TWO DAYS WILL APPLY ONLY IF
THE CUMULATIVE TOTAL SPENT AFTER SEPTEMBER 29TH EXCEEDS
$250. FOR EXAMPLE, IF THE INDIVIDUAL, ORGANIZATION OR
COMMITTEE MAKES TWO PAYMENTS OF $200 TO PROMOTE THE
CANDIDATE ON OCTOBER 8TH AND OCTOBER 13TH, ANOTHER
INDEPENDENT EXPENDITURE REPORT MUST BE FILED BY OCTOBER
15TH DISCLOSING THOSE TWO EXPENDITURES.]

Independent expenditures aggregating in excess of $100 per candidate made afier
the 14th day before an election must be reported within one calendar day of those
expenditures.

For purposes of the filing deadlines in this paragraph, if the expenditure relates to
a legislative or gubernatorial election and the filing deadline occurs on a
weekend, holiday, or state government shutdown day, the report must be filed on
the deadline. If the expenditure relates to a county or municipal election, the
report may be filed on the next regular business day.

Reports must contain information as required by Title 21-A, chapter 13,
subchapter I1 (§§ 1016-1017-A), and must clearly identify the candidate and
indicate whether the expenditure was made in support of or in opposition to the
candidate. Reports filed after the eighth day before an election must include the
following information:

I. the date on which the person making the expenditure placed the order
with the vendor for the goods or services;

2. the approximate date when the vendor began providing design or any
other services in connection with the expenditure;

3. the date on which the person making the expenditure first learned of the
total amount of the expenditure; and
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4, a statement why the expenditure could not be reported by the eighth day
before the election.

D. A separate 24-Hour Report is not required for expenditures reported in an

independent expenditure report.

E. An independent expenditure report may be provisionally filed by facsimile or by

electronic mail to an address designated by the Cominission, as long as the
facsimile or electronic copy is fited by the applicable deadline and an griginal of
the same repott is received by the Commission within five calendar days
thereafter,

SECTION 13. REPORTS OF COMMUNICATIONS BY MEMBERSHIP ORGANIZATIONS

OR CORPORATIONS

When a membership organization or corporation is required under 21-A M.R.S.A. § 1019-A to

file a report of a communication to members or shareholders. the organization or corporation

must file the following reporis by 11:59 p.n. on the following deadlines;

1.

A report must be filed on the 42nd day before the election is held and be complete as of

the 49th day before the election,

A report must be filed on the 11th day before the election is held and be complete as of

the 14th dav before the election.

A report must be filed on the 42nd day after the election is held and be complete as of the

35th day after the eleciion,
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STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOUSE STATION
AUGUSTA, MAINE
04333-0135

To:  Administrative Procedure Officer
Office of the Secretary of State of Maine
From: Jonathan Wayne, Executive Director
Date: July _ ,2012
Re:  Routine Technical Amendments to Chapter 1 of the Commission’s Rules

(94-270 CM.R. Chapter 1)

STATEMENT OF FACTUAL AND POLICY BASIS FOR AMENDMENTS
AND SUMMARY OF AND RESPONSE TO COMMENTS

Chapter 1, Section 1(11-A) — Definitions
Factual and Policy Basis: Tn the 2011 session, the Legislature added a new definition for the
term “influence” in 21-A M.R.S.A. § 1012. The Commission is adding that term in the

definitional section of the rules to be consistent with the statute.

Comments: The Commission did not receive comments concerning this proposed amendment.

Chapter 1, Section 4(2)(C) ~ Procedures for Complaints and Requests for Investigation
Factual and Policy Basis: The proposed rule clarifies the process for filing complaints and
requests for investigation with the Commission. It requires complaints and requests for
investigations to be signed, allows them to be filed by facsimile or by e-mail, provided that the
original complaint or request is submitted to the Commission. The rule also allows the
Executive Director to gather preliminary factual information to present the maiter to the

Commission, as is permitted in another section of the Commission’s Rules (Chapter 1, Section

OFFICE LOCATED AT: 45 MEMORIAL CIRCLE, AUGUSTA, MAINE
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BASIS STATEMENT — ROUTINE TECHNICAL AMENDMENTS CHAPTER 1 DRAFT
JULY, 2012

5(1)). The Commission staff would no longer be required to disclose to the Chair every report of

non-compliance that may come to the attention of the staff from outside sources.

Comments: Michele and Joseph Greenier commented in a letter received March 9, 2012, The
Greeniers proposed insertions to Section 4(2)(C) (“and/or request for an Audit”) (“for
presentation to the Commission”) (“with 100% full disclosure of the investigation on the agenda,

for the public’s right to know) and deletions (“électronic mail”) (“preliminary”).

The Greeniers also proposed a number of policy changes to Section 4(2), relating to notification
to a candidate of a complaint filed against him or her, requirements involving the preservation of
documents, changes to investigative procedures, procedures for recusal of Commissioners, and

repott certification requirements,

Response by Commission: The rulemaking process for administrative agencies is governed by
the Administrative Procedure Act (Title 5, Chapter 375, Subchapter 2). Two important steps in
the process are: (1) that the agency provide notice to the public of exactly those rules being
considered for amendment, and (2) that the public has an opportunity to comment on the
proposed rule changes. An agency is not permitted to adopt rule amendments on fopics or

provisions which were not part of the proposed rule amendments,

Regarding the policy additions the Greeniers proposed, these areas were not included in the rule
amendments proposed by the Commission. Therefore, the Commission will not respond to these

comments as part of this rulemaking.

Regarding the Greeniers® proposed insertions and deletions to Section 4(2)(C), the first two
proposed additions would be redundant while the latter would represent a procedural change
which may have a deleterious effect on the Commission’s investigative process. The two
proposed deletions would, in turn, be unnecessarily restrictive and not reflective of the actual

investigative stage contemplated by the rule amendment.

Page 2 of 26
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Chapter 1, Scction 4(3) — Procedures for Handling Reporting Deficiencies by Lobbyists
Faciual and Policy Basis: The Commission proposed amending the Commission’s rules to
clarify the procedure for how the Commission handles deficient reporting by lobbyists and to
allow the Commission staff to place on the Commission’s agenda substantial violations of the

disclosure requirements, regardless of whether the lobbyist remedied the report.

Comments: Regarding Section 4(3), the Greeniers suggested adding the annual report to the
Commission staff’s review, retaining the specific deadline of 15 business days for lobbyists to
comply with requests to correct deficiencies, deleting the staff’s discretion to extend the
deadline, requiring the matter to be placed on the agenda if the report is not remedied by the

deadline, and increasing the required fines for violations.

The Greeniers also proposed a numbet of policy changes regarding lobbyists that were not
included in the rule amendments proposed by the Commission. Accordingly, the Commission

has no response for those comments.

Response by the Commission: The annual report is a summary of the monthly reports filed by a
lobbyist. The electronic filing system aggregates the data in the monthly reports and displays the
summarized data in a single annual report at the end of the lobbying year. The Commission
staff’s review of the monthly reports will be a sufficient check of compliance with the lobbyist
disclosure requirements, as any changes to the monthly reports that are made as a result of the
stalf review will be automatically reflected in the annual report. The Commission believes it is
appropriate to give its staff the discretion to set shorter time limits for lobbyists to fix
deficiencies when appropriate for less complex matters, while also allowing for longer limits
when appropriate under unusual or unforeseen circumstances. Penalties for late filed

registrations and reports are set by statute and cannot be changed by a rule,
Chapter 1, Sections 6(10) & 7(8) — Testing the Waters

Factual and Policy Basis: The Commission’s proposed amendments clarify how campaign

finance reporting requirements apply to individuals who engage in financial activity when

Page 3 of 26
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deciding whether to become a candidate. The proposed rule is based on 11 Code of Federal
Regulations §§ 100,72 & 100.131, which regulates candidates for federal office. Under this
approach,
¢ Individuals could receive and spend funds for the purpese of determining whether to
become a candidate. These funds would not be considered reportable coniributions and

expenditures, unless the individual decided to run.

e If the individual decides to run, the funds received and spent would be considered
contributions and expenditures that the candidate would be required to disclose in their

first campaign finance report.

Comments: The Maine Citizens for Clean Elections (MCCE) made the following comments at a

public hearing on February 28, 2012 as well as written comments received Match 12, 2012.

1. Once a person receives a conttibution (gift) for the purpose of influencing an election,
under current definition, it is considered a “contribution” and the Commission has authority to
treat the recipient as a “candidate” to whom all the limitations and reporting requirements of law
apply.

2. Candidates could attempt to “game the system™ and side-step contribution limits and
reporting requirements by claiming the donor did not intend to influence the election. It is no
more difficult to know the donor’s intent early on in the exploratory phase than it is later in the
campaign,

3. Contribution limits should not be waived at any point and should apply during all
phases of a campaign. There is adequate statutory authority to consider any gift received by a
person relating to that person’s possible candidacy as a contribution subject to existing
confribution limits.

4, There should be a “bright line” test for when reporting is required. A specific dollar
threshold should be established that triggers the requirement to report. The amount should be
different for House, Senate and gubernatorial campaigns. The seed money amounts could

provide a guide to establish these thresholds.
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Michele and Joseph Greenier commented in a letter received March 9, 2012, The Greeniers
oppose Section 6(10) as currenily drafted, Instead, they suggest requiring all funds or services
received by a candidate exploring entering an election for public office be reported in campaign

finance reports.

Response by the Commission:

A person is required to file campaign finance reports under 21-A M.R.S.A. § 1017 if he or she is
a “candidate.” The term candidate is roughly defined in 21-A M.R.S.A. §1(20) to mean a person
who has qualified for the ballot through the petition process or has received contributions or
made expenditures with the inient to qualify for the ballot. The Commission agrees that it should
be alert to potential game-playing by individuals who know that they intend to run, but there are
situations in which an individual is considering running and could be genuinely unsure whether

they will ultimately attempt to qualify for the ballot.

With regard to whether the Commission may apply the contribution limits in 21-A M.R.S.A. §§
1015(1) & (2) during the exploratory phase, the Commission’s Counsel has advised the staff that
this restriction would need to be made in statute (rather than by rule). Accordingly, the
Commission staff intends to address this issue in a legislative proposal to the Commission later

this year for possible introduction during the 2013 legislative session.

The Commission declines to adopt the suggestion of a bright line test for when reporting is
required (such as a specific dollar amount of spending). The Commission appreciates the
suggestion, but is concerned that any specific dollar amount would be arbitrary and potentially
difficult to defend. The statutes being interpreted are based on the purpose of the contributor and
the candidate in receiving cash or services, and in making expenditures. So, the list of activities
in the adopted rule that indicate a decision to run are based on the nature of the candidate’s

activity, rather than a specific amount of spending.
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The Commission declines to adopt the approach urged by the Greeniers. The purpose of the
proposed rule is to allow a reasonable amount of latitude to individuals who are considering a
run for office the opportunity to do so without being subject to the full campaign finance
reporting requirements prior to making a decision to run. Once the decision to run is made, the
individual will have to repott the financial activity that took place in the exploratory phase. If
the individual decides not to run, the public’s interest in knowing the source of funds for the
individual’s exploratory efforts and the value of disclosure in deterring corruption are both

fessened.
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Chapter 1, Section 7(4) — Using Primary Funds to Pay for General Election Goods and
Services

Factual and Policy Basis: When first enacted, the Maine Clean Election Act program contained
a matching funds provision which was intended to equalize the amount of resources that
candidates in the same race had at their disposal. The Commission occasionally received
complaints from candidates that their opponents had circumvented this equalization by using
their campaign funds before the primary election to purchase advertising or other services for the
general election. The Commission adopted Chapter 1, Section 7(4) to address when purchases
made with primary election funds would be considered expenditures for the primary or general
election. Since the payment of matching funds has been eliminated from the MCEA program,

the Commission has deleted this provision from the Commission’s rules.

Comments: Michele and Joseph Greenier commented in a letter received March 9, 2012. The
Greeniers object to the deletion of Section 7(4) and propose retaining the sub-section in its

entirety.

The Greeniers also propose a number of policy changes regarding treatment and reporting of
expenditures in Section 7 generally that were not included in the rule amendments proposed by

the Commission. Accordingly, the Commission has no response for those comments.

Response by the Commission: Section 7(4) was added to the Commission Rules in order o make
the matching funds payments under the Maine Clean Election Act (MCEA) program operate
more effectively. Since matching funds have been eliminated from the MCEA program, there is
no longer a need to determine whether goods and services were used in the primary or general
election. Moreover, this provision never prohibited candidates from purchasing goods or
services in the primary election that would be used in the general. It was simply a means to

determine whether an MCEA candidate qualified for matching funds.

Chapter 1, Section 7(8) — Testing the Waters
Factual and Policy Basis: Please see Factual and Policy Basis for Chapter 1, Section 6(10).
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Comments: Michele and Joseph Greenier commented in a letter received March 9, 2012. The
Greeniers objected to the entire proposed sub-section and proposed instead that all expenditures
for the purpose of conducting activities to determine whether an individual should become a

candidate should be reportable and reported within 5 days.

Response by the Commission: The Commission declines to adopt the approach urged by the
Greeniers. The public’s interest in knowing the types and amounts of expenditures for the
individual’s exploratory efforts and the value of disclosure in deterring corruption are both

lessened if the individual does not actually run for public office.

Chapter 1, Section 7(9) — Exception to Disclaimer Requirements for Certain Handbills,
Campaign Signs, and Internet or E-Mail Communications

Factual and Policy Basis: In Chapter 389 of the Public Laws of 2011, the Maine Legislature
enacted certain exceptions to the “paid for” (disclaimer) requirement for paid communications to
voters, (21-A M.R.S.A. § 1014(6)) The exceptions were for low-cost handbills, campaign signs,
and internet or e-mail communications by individuals acting independently of political
campaigns and committees. The Commission has adopted Chapter 1, Section 7(9) to interpret

the new statutory exceptions.

Comments: The Maine Citizens for Clean Elections made the following comments at a public
hearing on February 28, 2012 as well as written comments received March 12, 2012,

1. Instead of drafiing a new definition of “independent,” the Commission could use the
current language in Section 10(2)(C).

2. The MCCE suggested the following revision of the proposed rule for clarity and
simplicity:

No disclaimer is required of any handbill, campaign sign or internet or email

communication costing less than $100 if it is produced and distributed without any

suggestion, request, direct or indirect authorization or compensation from any candidate

or committee or agent thereof.
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This exemption does not apply to any handbill, campaign sign or internet or email
communication made by any person who is required lo register or file campaign finance

reporis with the Commission.

The American Civil Liberties Union of Maine (ACLU of Maine) commented in a letter
received March 10, 2012, The ACLU of Maine belicves the governmental interest in disclosure
diminishes as the dollar amount of the expenditure decreases. The reporting threshold for
independent expenditures should be set at $1,000 rather than the proposed $100, reasoning “it is
exceedingly unlikely that any political candidate would be corrupted by an independent

expenditure of less than $1000.”

Michele and Joseph Greenier commented in a letter received March 9, 2012. The Greenicrs,

without further explanation, indicated that they object to the entirety of Section 7(9).

Response by the Commission: The Commission agrees with .the suggestion by the MCCE that
the rule can be simplified. The statute itself does not, for the most part, require any clarification
or explanation, except in three areas; what is included in the terms “cost” and “internet or e-mail
communication” and what does “acting independently” mean. The Commission has revised the
pﬁ'oposed rule in Chapter 1, Section 6(9) by deleting the original proposed text in its entirety and
replacing it with definitions of “cost,” “internet or e-mail communication” and “acting

independently.”
The suggestion by the ACLU of Maine to increase the dollar threshold below which disclosure is
not required is beyond the Commission’s rulemaking authority. The Legislature has established

that threshold to be $100. The threshold can only be changed by amending the statute.

As the Greeniers did not specify any reasons for their suggestion to delete the proposed rule, the

Commission cannot formulate a response.
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Chapter 1, Section 7(10) — Press Exemption

Factual and Policy Basis: In Maine campaign finance law, broadcasting stations and
publications which periodically distribute news stories, editorials, or commentaries are exempt
from campaign finance reporting requirements. This exception is found in the definition of
“expenditure” for candidates and political committees. (21-A M.R.S.A. §§ 1012(3)(B)(1) &
1052(4)(3)( 1)) The Maine press exemption is based closely on a similar exemption enacted by
the U.S. Congress into federal law in 1974, (2 U.S.C § 431(9)(B)(1)) The press exemption is
important, because it allows publishers of news and commentary to present to the public news
reports and viewpoints concerning candidates, without the fear that they will be entangled in
campaign finance regulations, such as the duty to file independent expenditure reports or

financial reports as a political action committee.

In the course of this rulemaking, the Commission has invited comments on three different
versions of a proposed rule interpreting the statute:
e Proposal 1, circulated for public comment on February 7, 2012 — this version set out five

criteria which would be required for internet publications to be exempt

» Proposal 2, circulated for public comment on April 3, 2012 — this version modified some
of the criteria listed in Proposal 1, and applied the criteria to broadcasting stations and

publications in general — not just internet publications

¢ Proposal 3, circulated for public comment on June 1, 2012 — this version included new
language relating to the issue of broadcasting stations or publications owned or controlled

by a candidate or members of the immediate family of the candidate.
After considering all three rounds of comment, the Commission adopted a modified version of

the rule on July 25, 2012. The adopted version was intended to be simpler than the previous

proposals. It keeps three components of the previously proposed rules;
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1. In order to be exempt from campaign finance regulation, the names of the persons who

own or control a broadcasting station or publication must be identified in the publication
or otherwise made known to the public.

If a broadcasting station or publication is owned by a candidate or a member of the
candidate’s immediate family, news stories, commentaries, and editorials about election
races other than the one in which the candidate is running will be exempt. For example,
if a weekly newspaper in York County wishes to editorialize about legislative races in
Southern Maine, its editorials will be exempt, even though the granddaughter of the
paper’s owner is a candidate for school board in Presque Isle, Maine.

To qualify as a periodical publication, a publication must have been disseminating news
stories, commentaries, or editorials on a variety of topics for at least 12 months, or must
have a record that objectively indicates that the publication will continue to publish
beyond the election cycle during which the presumption is claimed. The Commission
believes this is important to distinguish periodic publishers of news and commentaries
from publications that pop up close to an election and seek to circumvent disclosure and

disclaimer laws by claiming to be a press entity,

The Commission had proposed a requirement that — in order to be exempt from regulation — the

broadcast station or publication, and those who own, control or operate such entities, must not

have received any compensation (other than advertising revenue) from a candidate, political

party, or other type of political committee, This provision did receive some support by some of

the organizations that provided comments, because it was consistent with the independent nature

of most press entities. The Commission decided to delete this requirement from the adopied rule

in order to simplify the rule, and because the prohibition against receiving compensation does

not appear in the statutory exemption. In addition, if a candidate or political commiitee

compensates a publication, broadcasting station or its owners or operators for news or

commentary to influence a particular election, the candidate or committee already has an

obligation to include that expenditure in campaign finance reports filed with the Commission.
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The Commission had also proposed in Proposal 3 of the rule that bona fide news stories that are
part of a pattern of campaign-related news accounts should be exempt, similar to a regulation
adopted by the Federal Election Commission (FEC). The Commission has decided not to adopt

this provision for reasons appearing on the next page of this statement.

Comments by the Maine Press Association
The Maine Press Association (MPA) commented on all three Proposals of the rule on behalf of

the newspaper industry in Maine. The MPA is, overall, supportive of the proposed rule.

With respect to Proposal 1, the MPA submitted written comments dated March 12, 2012
supporting the rule, but suggested that in order to be considered the press, a publication must

have a certain threshold of original content (25%) created by the publisher.

In written comments on Proposal 2 dated May 11, 2012, the MPA deseribed the press exception
in federal statute and regulation, and how it has been interpreted by the Federal Election
Commission. The MPA supported the requirement that publication be periodic (i.e., regularly
updated and not a one-time publication): “[t]he published information must not be a stagnant
post that is not regularly updated. ... The periodic nature of the communication is important, so
various political entities do not arise around the time of elections for the sole purpose of affecting
elections without any accountability and without the traditional protections of press
publications.” The MPA supported the requirement that the owner or operator of the publication
be indentified within the publication or otherwise be known to the public, so that members of the

public may evaluate the credibility of the authors and understand potential conflicts of interest.

With respect to Proposal 3, the MPA suggested that bona fide news stories that are part of a
pattern of campaign-related news accounts should be exempt, similar to a regulation adopted by
the Federal Election Commission (FEC). It supported interpreting broadcast station to exempt
cable television operators. The MPA suggested that proposed Subparagraph 7(10)(c)(ii) is
unnecessary given the proposed wording in Subparagraph 7(10)(c)(i).
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Response by Comumnission to Comments by MPA

The Commission has not adopted the suggestion that the Commission require a certain quotient
of original content in order to gualify for the press exemption. This is an important distinction
within the news industry but has less relevance as a factor in determining whether an
organization should be exempt from campaign finance regulation. The final Proposal of the rule

has been restructured and eliminates the provision which the MPA found to be redundant.

Although the Commission received some comments approving of language similar to the FEC
rule, the Commission has not incorporated elements of the FEC rule into the Commission’s
proposed rule because:

¢ The proposed provision would exempt news stories or editorials concerning a candidate —
even when the owner of a publication was the candidate who was the subject of the news
story or editorial. This may not be consistent with the intent of the Maine Legislature in
declining to exempt candidate-owned media.

e Judging whether a news story was “part of a pattern of campaign-related news coverage
that provides reasonably equal coverage to all opposing candidates” could involve the
Commission in making difficult judgments about the content of news stories.

e The proposed test of a patiern of news coverage with equal treatment of candidates is not

well-grounded in the language of Maine’s statutory press exception.

Comments by the Maine Association of Broadcasters
The Maine Association of Broadcasters (MAB) submitted comments on Proposals 2 and 3 of the

proposed rule, The MAB represents radio and television stations in Maine.
With respect to Proposal 2, it commented through a May 7, 2012 e-mail that the MAB does not
object to the proposed rule, but recommends that the rule and underlying statute be amended to

encompass cable television and other electronic programming.

Concerning Proposal 3, the MAB commented in writing on July 3, 2012 that “[i]Jt would be

unreasonable to expect that a broadcast station, e.g., with a long history of news coverage of
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elections, should suddenly be subject to a news blackout on all candidate races simply because a
principal of the station is involved in one particular race.” It supported exempting new stories
that are part of a pattern of campaign-related news accounts, similar to the FEC rule. If
recommended interpreting “broadcast station” to mean other purveyors of video programming,

such as cable television.

Response by Commission to MAB’s Comments

In its adopted rule, the Commission has interpreted broadcast station to include cable television
systems. The Commission has also adopted the concept that if a news organization is owned or
controlted by the candidate or an immediate family member of a candidate, its news coverage
and commentaries concerning other races would be exempt. It has declined to adopt the FEC

test of “pattern of news accounts/reasonablyequal coverage™ for reasons set out on page 13.

Comments from the American Civil Liberties Union of Maine

The American Civil Liberties Union of Maine submitted comments concerning Proposal 1 in a
letter dated March 10, 2012, The ACLU of Maine commented that “government may not
impose burdens on internet writers and publishers that are not imposed on those who
communicate through traditional media.” The organization recommends, in a general way, the
approach taken by the Federal Election Commission in 2006 that makes the vast majority of
Internet sites free of campaign finance regulation. The ACLU of Maine suggested that the
Commission should do more to encourage internet publication, and more confusing regulation is
not the answer, Anonymous political speech has an honorable tradition and should be protected.
The ACLU of Maine believes that the lower-cost speech can, and should, be left to the

marketplace of ideas to regulate.

Response by Commission fo the Comments of the ACLU of Maine
The Commission rewrote Proposal 1 of the rule in response to the ACLU’s comments. The rule
adopted by the Commission does not single out internet publishers for additional criteria and

applies the same criteria to infernet and “traditional” publishers.
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In 2011, the Commission proposed — and the Maine Legislature enacted - a new statutory
exception to the disclaimer requirement for individuals who engage in internet and e-mail
activities costing less than $100, acting independently of candidates, political parties, and others.
(21-A MLR.S.A. § 1014(6)) One result of this exception is that an individual could put together a

low-cost website about politics or elections without being required to identify themselves.

The Commission declines to adopt a policy on internet activities by individuals similar to the one
adopted by the Federal Election Commission in 2006 because it could deprive Maine voters of
information concerning who is influencing them in the election and could undermine
contribution limits enacted directly by Maine voters. Under the FEC policy for websites created
by individuals, an individual may spend an unlimited amount in developing and posting an
anonymous website at the request of a candidate, and the expenditure does not constitute a

contribution to the candidate (www.fec.gov/pages/brochures/internetcomm.shtml).

Comments by the Maine Heritage Policy Center

The Maine Heritage Policy Center (MHPC) commented on Proposal 3 only, in a letter dated July
6,2012. The MHPC believes that the statutory press exemptions for broadcasting stations and
publications embody an obsolescent view of what is news and a news organization. It suggests
that the Commission is headed for stormy First Amendment weather if it bases its rule on these
statutory provisions and tries to parse who or what qualifies as “press.” The MHPC has entered
the news business, although its news website, the Maine Wire, has been derided as not a “real”
news organization. The MPHC states that the Commission is embroiled in a lawsuit concerning
anonymous speech, and the MHPC supports the position of the plaintiff (Dennis Bailey). 1t
states that “Any regulation that implicates political speech should be done with fear and
trembling and anonymous speech should be protected.” The MHPC objects to the final
paragraph of the proposed rule, because it attempts to define who is a periodical publication

based on timing and practice.

Response by the Commission to Comments by the MHPC
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Tt is the job of the Commission to apply and interpret the Maine Revised Statutes relating to
campaign finance reporting. The rule adopted by the Commission clarifies that newer media
such as internet publications and cable television operators are exempt from campaign finance
regulation to the same extent as traditional media. The Commission’s interpretation of the
candidate ownership issue is intended to take a deregulatory approach with respect to news
media, in order to protect the flow of information to Maine voters. Under the Commission’s
rule, the Maine Wire would be exempt as a periodic publisher of news and commentary, As
noted above, the Commission proposed an exception to the disclaimer requirement that will

facilitate low-cost websites by developers who wish to remain anonymous.

Comments by Maine Values, LLC
Maine Values, LLC, (MV) the owner of Maine Today Media (publisher of the Portland Press
Herald, Kennebec Journal, and Morning Sentinel) submitted comments on July 6, 2012 through

the law firm of Drummond Woodsum. Its comments included the following points:

¢ A major purpose of the First Amendment of the U.S. Constitution is to protect the fice
discussion of governmental affairs. Federal courts have recognized the critical role of the
press in our society in providing a forum for public debate on candidates and elections.
The exemption for the press in the Federal Election Campaign Act exists so that the
public has access to and can participate in important political discussions. The Federal
Election Commission has recognized that it is patt of the normal press function to feature
or to investigate the competing claims of partics, campaigns, and inferest groups. When a
press entity is operating within the sphere of its traditional press functions, administrative
regulation of the press should be kept at a minimum,

o If anewspaper were not covered by the press exception, it could be required to file
independent expenditure reports, to include disclaimers in its news stories and editorials,
or to file financial reports as a political action committee. Also, because newspapers
regularly receive press releases from candidates inviting the papers to cover certain story
ideas, the communication between campaign and publisher about prospective stories

could be considered coordinated with a candidate or her agents, creating a contribution to
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the candidate. This potential regulation by the State of Maine could create a significant
chilling effect on the newspapet’s speech, which would reduce the amount of information
available to the public.

o Federal courts have recognized that when speech is being regulated, the regulated parties
should know what is required of them so that they may act accordingly. Courts have also
held that precision and guidance are necessary so that those enforcing the law do not act
in an arbitrary or discriminatory way. Complex regulations on campaign speech that are
difficult to apply may function, in practice, as the equivalent of prior restraint, giving an
administrative agency power analogous to licensing laws.

o  When courts review the constitutionality of campaign finance laws, disclosure and
disclaimer requirements are evaluated with “exacting scrutiny.” The government must be
able to show that there is a substantial relation between the disclosure requirement and a
sufficiently important governmental interest. When organizations make independent
expenditures to advocate for or against candidates, the courts have recognized an
“informational interest” in identifying the speakers behind politically oriented messages.
Disclosing the identity and constituency of a speaker engaged in political speech enables
the electorate to make informed decisions and give proper weight to different speakers
and messages. Limits on contributions or expenditures are subject to the higher level of
strict scrutiny.

¢ Commentary and editorials are a longstanding component of traditional press activities,
The press exemption in statute does not distinguish between news stories and
commentaties and editorials, so there is no basis for the Commission to make such a
distinction in its rule, |

s The only constitutionally permissible content-based distinction that the Commission
should make is one between:

- endorsements that expressly advocate a vote for or against a candidate (which
may be regulated); and
- all other news, commentary, or editorials (which should not be subject to

regulation)
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In the case of editorials which expressly advocate for or against a candidate, the only
interest which can justify regulating the editorial is the informational interest of the
public in identifying the speakers behind politically oriented messages. The
Commission’s rule could satisfy this interest by requiring the editorial to include the
names of the persons who own or control the broadcasting station or publication.

o If a general interest newspaper such as those owned by MaineToday Media were required
to report an expenditure associated with an endorsement or editorial (e.g., in an
independent expenditure report or a PAC report), it is very hard to see how it could
quantify the expenditure, Most costs of publishing a newspaper are unrelated to an
election and would not be subject to regulation. If the endorsement or editorial were not
published, something else would be published in its place. The endorsement or editorial
does not result in an increased cost in paper, ink, computers, office space, telephones, etc.
There is no way to allocate the salary of employces such as a reporters, editorial, printer,
newspaper delivery person, etc. The Commission should make clear in its rule that the
cost of an editorial/endorsement should not be considered an expenditure unless the costs
involved are above and beyond normal operating costs.

o The Commission should not attempt to regulate news stories, commentaries, editorials, or
endorsements by candidate-owned newspapers concerning candidates ronning in different
or unrelated electoral races. MV believes the currently proposed rules could be read to
impinge on a newspaper publishing editorials or commentary “on candidate races wholly
unrelated to [the] owner or family member of the owner of the newspaper.” MYV supports
an interpretive rule clarifying “that when a broadcasting facility is owned or controlled by
a candidate, or a candidate’s immediate family, ‘the costs of a news story, commentary,
or editorial about other candidates not in the same race as the candidate’ is not an
expenditure.”

¢ In general, the Commission’s campaign finance jurisdiction extends to candidates for
state, county and certain municipal offices — not candidates for federal office. It should
clarify that the term “candidate™ as used in the press exemption applies only to candidates

for state, county, or municipal offices.
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The term “immediate family” in Section 1(20) of the Election Law was first defined in
1985 to include a spouse, parents, children, and siblings. It has been broadened over time
to include relatives as grand-children, step-grandchildren, and half-sister of a person’s
spouse. Such a broad definition is desirable for different aspects of the state’s election
process (e.g., assistance for voters with absentee ballots; withdrawal of a candidate who
has become incapacitated; and preserving the anonymity of a voter to protect their
physical safety). There is no reason to apply this broad definition to limit the press
exemption, however. Given the constitutional protections of the press, it is not rational
for all of a publication’s news stoties, editorials, and commentaries to lose the exemption,
just because someone with an attenuated familial connection to a candidate decides to run
for office. This would unconstitutionally impinge on the right of the newspaper fo
discuss candidates and elections. The Commission should narrow the term “immediate
family” to be include only a candidate’s “spouse or domestic partner,”

MYV supports the proposed provision requiring the identification of persons who own or
control a broadcasting station or publication because it furthers the public interest in
identifying the speakers behind politically oriented messages.

The phrase “reasonably equal coverage to all opposing candidates™ should not be used
because it impermissibly intrudes on the editorial judgment of the publication. MV
proposes “reasonable coverage” as an alternative,

MV supports the last paragraph of the proposed rule (requiring 12 months of publication
or a record that objectively indicates continual publication beyond the election cycle)

because it furthers the informational interest and prevents circumvention,

In its comments, MV proposed a modified rule that reflects the above comments,

Response by Commission to Comments by Maine Values, LLC

The Commission agrees that the First Amendment provides a high degree of protection for the

press and that the Commission should interpret and apply Maine statutes to comply with

constitutional limitations that the courts would find acceptable. On the whole, the Commission
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should take a deregulatory approach with the press to minimize any risk that it is over-regulating

this important forum for political discussion.

The Commission agrees with the suggestion that the Commission’s rule should clarify that the
term “candidate,” as used in the press exception, applies to state, county, and municipal
candidates, That approach is consistent with the limitations in the Commission’s jurisdiction

over campaign finance reporting and is reflected in the adopted rule.

The Commission also agrees with the view that the term “immediate family” has been expanded
over time between 1985 and 2007, with the possible unintended result of narrowing the
exemption in state law for the press, As a matter of policy, it does not make sense that a news
story or editorial should potentially trigger registration and reporting obligations simply because
a distant relative of the publication’s owner (e.g., step-grandchild) is a candidate. The
Commission staff intends to draft legislation addressing this issue that the staff would present to
the Commissioners later this year for possible inclusion in legislation for the 2013 legislative

session.

The Commission declines to incorporate in the Commission’s rule the suggestion that only
express advocacy may be regulated, because that limitation is not based on the statutory press

exemption.

Comments by Rep. James Parker

Representative James Parker commented by email on June 6, 2012 to Proposal 3 of the proposed
rule. Rep. Parker warned against that the influence the owner of a publication could exert in a
race in which the owner’s spouse was running, by favoring the owner’s spouse and controiling
-coverage of the spouse’s opponents. He cites the ownership of newspapers in the First
Congressional District of Maine by the husband of a candidate, and suggested that this should

not be allowed without full disclosure.
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Response by Commission to Comments of Rep. James Parker

The Commission agrees that news stories, commentary and editorials about a candidate in a
newspaper owned by the candidate’s spouse should not be exempt. However, federal candidates
are not subject to the Commission’s jurisdiction -- they must file campaign finance reports in

accordance with the statutes and rules administered by the Federal Election Commission.

Comments by the Maine Citizens for Clean Elections

With respect to Proposal 1, the Maine Citizens for Clean Elections (MCCE) made comments at a
public hearing on February 28, 2012 and submitted written comments dated March 20, 2012.
The organization stated that it

» supports a clear but limited bona fide exception that is appropriate for a variety of new
media,

o supports the five proposed criteria, except that the prohibition against the broadcasting
station or publication accepting compensation from candidates, party committees, or
others should not be limited to circumstances where the committee is trying to influence
the election. (The adopted rule does not contain this proposed prohibition on accepting
compensation, as noted above.)

e suggests that the first sentence of paragraph 10 is redundant since these items are already
exempt by function of the definition of expenditure elsewhere in the rule and statute. It
suggests that the first sentence clarify that the rule addresses what kinds of internet

periodical publications fall under the exception.

With regard to Proposal 2, the Maine Citizens for Clean Elections expressed its support for the
required identification of the broadcast station’s owners and operators. The MCCE questioned
the paragraph prohibiting the publication from being reimbursed by a candidate, political party or
other political group. (That provision is not included in the adopted rule, for reasons discussed
above.) The MCCE agrees with the last paragraph of the proposed rule, requiring 12 months of

publication or a record that suggests continued publication beyond the current election cycle.
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Regarding Proposal 3, the MCCE submitted comments dated July 6, 2012. The organization
stated that it did not understand the necessity of the proposed prohibition on publications’
acceptance of compensation from candidates, political parties, and others. The MCCE found one
patt of the rule to be redundant. The MCCE supported interpreting “broadcast station” to include

cable television operators, programmers, and producers.

Response by Commission to comments by the MCCE
The provisions of the proposed rule which the MCCE found to be unnecessary or redundant were

not adopted,

Comments by the New England Cable and Television Telecommunications Association
The New England Cable and Telecommunications Association (NECTA) recommends that the

Maine press exception should apply to operators and programmers of cable television,

Response by Commission to Comments by NECTA

The adopted rule interprets the press exception to apply to cable television systems.

Comments by Michele and Joseph Greenier
Michele and Joseph Greenier commented on Proposal 1in a letter received March 9, 2012. The
Greeniers, without further explanation, indicate they object to the entirety of the then-proposed

Section 7(10).

Response by the Commission to Comments by the Greeniers
The Commission has adopted a rule to provide guidance to broadcasting stations, publications,

and candidates concerning how the Commission will interpret the press exemption.
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Chapter 1, Section 9 — Schedule for Accelerated Reports

Factual and Policy Basis: When the Maine Clean Election Act (MCEA) program was enacted,
it required traditionally financed candidates with an MCEA opponent to file additional
“accelerated reports™ to facilitate the matching funds component of the program. This reporting
requirement was written in statute (21-A M.R.S.A. § 1017(3-B}) and in the Commission’s rules.
Because the payment of matching funds was declared unconstitutional in the courts, eatlier this
year the Legislature removed the accelerated reporting requirement from the statute.
Accordingly, the Commission proposes deleting the accelerated reporting schedule from the

Commission’s rules, as well.

it is important to note that the elimination of the accelerated reporting requirement does not
eliminate 24-hour reporting by candidates. During the last 13 days before an election, all
candidates (regardless of how they are financing their campaigns) are required by statute to
repott coniributions and expenditures of more than $1,000 within 24 hours. (2I-A M-R.S.A. §
1017(2)}D)) & 1017(3-A)(C)) This is not affected by the Commission’s rule amendment.

Comments: The Maine Citizens for Clean Elections, at the public hearing on February 28, 2012
as well as in written comments received March 12, 2012, recognized the rationale for eliminating
the accelerated reporting schedule. However, they suggested that the Commission monitor the
existing reporting requirements closely in the 2012 elections to see whether the public would

benefit from additional reporting by traditionally financed candidates.

Response by the Commission: The Commission will monitor the adequacy of the reporting
requirement during the 2012 elections and, as it has in the past, will seek the perspective of
organizations, candidates, political committees, and others in developing proposed statutory

amendments after the November election.
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Chapter 1, Section 10(3) — Schedule for Independent Reports

Factual and Policy Basis: The current rule on the reporting schedule for independent
expenditures contains four quarterly reports, a pre-election report due on the 14™ day before an
clection for independent expenditures aggregating more than $100 but not more than $250 per
candidate not previously reported in a quarterly report, a report for expenditures over $250 made
within the 60 days before an election, and a report for expenditures over $100 made within the
13 days before an election, The Commission’s proposed rule simplifies the reporting schedule in
two ways: by eliminating the quarterly reports and by changing the deadline for the pre-election
report. Quarterly reports would be replaced by a single report due on the 60" day before a
primary or general election, which would disclose all independent expenditures over $100 made
more than 60 days before the election. This will still provide the public with information about
those spending money to influence an election well in advance of the election. In practice, it is
very unusual for independent expenditures to be made more than 60 days before a state election
in Maine. The pre-election report would be due on the 1 1™ day before the election, aligning this
report with the filing schedule that already exists for PACs and party committees and reducing

the filing deadline confusion that currently exists.

Also, the proposed rule would permit the filing of an independent expenditure report by e-mail or

fax, provided that the Commission receives the original report within five calendar days.

Comments. The Maine Citizens for Clean Elections had no objections to the changes in the
reporting schedule. However, they did raisc a policy concern that the public does not receive
vitally important information about the source of the funds for the expenditure. Currently, there
is no requirement that this information be disclosed. The MCCE also suggested that PACs and
others making independent expenditures be required to disclose large contributions in the period

just before an election, as candidates are required to do.
Michele and Joseph Greenier objected to the deletion of the quarterly repotting requirement and

suggested that all independent expenditures be reported quarterly. They also said that all

quarterly reports must be signed by the person making the expenditure.
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Response by the Commission: The policy suggestion of the MCCE (that independent spenders
disclose any contributions received for purposes of the independent expenditure) cannot be
addressed by the Commission in rulemaking. The content for these reports is established by

statute,

The Commission declines to adopt the approach urged by the Greeniers. The proposed schedule
of 60- and 11-day pre-election reports corresponds to the pattern of when independent
expenditures are actually made in relation to an election. The Commission believes the rule
change will produce a significant benefit from reduced confusion regarding deadlines while still
providing the general public with important information about independent expenditures in a
timely manner. Currently, all independent expenditure reports must contain a sworn statement
by the person who made the expenditure that it was made without cooperation or coordination

with the candidate.

Chapter 1, Section 13 — Reports of Membership Communications

Factual and Policy Basis: When a membership organization (e.g., a labor union or a trade
association) spends money on a communication to its members expressly advocating for or
against a candidate, those expenses are exempt from the statutory definition of the term
“expenditure.” As a result, the organizations do not need to file independent expenditure reports
and these communications are not counted toward the $5,000 threshold for the organization to

qualify as a PAC.

Nevertheless, if a membership organization spends $50 or more to promote or oppose a
candidate’s election through distributing communications to its members, it may be required to
file a financial report with the Commission under a special reporting requirement for
membership organizations and corporations in 21-A M.R.S.A. § 1019-A. The Commission is
required by 21-A M.R.S.A. § 1019-A to adopt a rule setting out a reporting schedule for

membership communications.
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Comments: The Maine Citizens for Clean Elections supported adopting a schedule; however,

they suggested an 11-day pre-election report rather than a 3-day pre-election report.

Response by the Commission: The Commission agrees with the MCCE and has revised the rule

to replace the 3-day pre-election report with an 11-day pre-election repont.
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Chapter 1: PROCEDURES

SUMMARY: This Chapter describes the nature and operation of the Commission, and establishes
procedures by which the Commission’s actions will be governed.

SECTION 1. DEFINITIONS

In addition to the definitions provided in Title 21-A, chapters 1, 13, and 14, the following
definitions shall apply to the rules of the Commission, unless the context otherwise requires:

11-A. Influence. “Influence” means te promote, support, oppose or defeat.

SECTION 4, INITIATION OF PROCEEDINGS

2, Election Campaign Reporting and Maine Clean Election Act Violations

A, Report Review. The Commission staff will review all reports filed pursuant to
21-A ML.R.S.A., chapters 13 and 14 to verify compliance with the reporting
requirements set by statute or rule. Notice of any omission, error, or violation
will be given by mail to the filer and a copy of the notice and any other
communication made fo or from the filer relating to the problem(s} will be placed
in the filet's record. The Commission staff will establish a reasonable time period
for the filer to remedy any omission or error, If the filer fails to respond within
that time frame, the Commission staff may extend the time period within which
the filer must comply or place the matter on the agenda of the next Commission
meeting, along with all documents relating to the case. Additionally, any
apparent violations or occurrences of substantial nonconformance with the
requirements of the law will be placed on the agenda of the next meeting,

B. Late Reports and Registrations. Where required by statute, notice of failure to
file a required report will be timely sent by Commission staff. When a report or
registration is filed late, the Director’s recommendations will be based on the
following considerations:

(D Lateness of report or registration,
) Reason for lateness,
3 Kind of report (more stringent application for pre-election reports),

4) Amount of campaign funds not properly reported,
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{5) Previous record of the filer,

(6) Good faith effort of the filer to remedy the matter; and

(N Whether the late filing had an effect on a certified candidate’s eligibility
for matching funds,

'epor i Any person (as defined in 21-A M.R.S.A.
§1001) may make an official complaint or request for a Commission
investigation er-determination by filing a signed written request at the
Commission's office, sciting forth such facts with sufficient details as are
necessary to specify the alleged violation. A copy of the signed request may be
filed by facsimile or by electronic mail, provided that the original sighed request
is submitted to the Commission. Statements should be made upon personal
knowledge. Statements which are not based upon personal knowledge must
identify the source of the information which is the basis for the request, so that
respondents and Commission staff may adequately respond to the request. A
copy of any such wriiten request wil! be promptly mailed to the candidate or
organization alleged to have violated the statutory requirements. The Director
may conduct preliminary fact finding to prepare a matter for presentation to the
Commission. The Director, in consultation with Counsel, will prepare a summaty
of staff findings and recommendations for inclusion on the agenda. An-offetal-

....... O OB
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An oral report of a violation, or a writlen request containing insufficient detail to
specify the violation charged, does not constitute an official request for a
Commnission determination, and a person registering such a complaint will be so
notified.

The signature of a person authorized to sign a report or form constitutes
certification by that person of the completeness and accuracy of the information
reported. The use of a password in filing an electronic report constitutes
certification of the completeness and accuracy of the report.

Lobhyist Disclosure Procedures

Report Review. The Commission staff will review lobbyist registrations and

monthly reports for compliance with disclosure requirements, The Commission
staff will establish a reasonable deadline by which a lobbyist must remedy any
apparent omission or error, If the lobbyist fails fo respond by the deadline, the
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Commission staff may extend the deadling by which the lobbyist must comply or
may place the matter on the agenda of a Commission meeting, Additionally, the

Commission staff may place on the agenda of 2 Commission meeting any
substantial violation of the disclosure requirements, regardiess of whether the
lobbyist has remedied the violation.

Late Registrations and Reports. Notice will be given by mail to any lobbyist
whose teglstra’ﬂon or monthly dlsclosme lepoﬁ—ewmﬂﬂkwpmi—&deimquem is

annual—tepeﬂ—lﬁ—ﬁlﬁé—law The Commlssmn and 1ts staff shall follow the notice

and penalty procedures set out in 3 M.R.S.A. § 319(1). For purposes of 3
M.R.S.A. §319(1), the month will end on the 15th day of the month following the
month in which a report was due. Any failure to submit a required report,
registration, or penalty fee will be noted on the Commission agenda.

Suspensions. The Commission may suspend any person from lobbying who fails
fo file a required report or pay an assessed fee. A notice of the suspension must
be mailed to the lobbyist by U.S. Certified Mail within three days following the
suspension. Reinstatement will oceur on the date the required report or payment
is received in the Commission office. A notice of the reinstatement must be
mailed to the lobbyist by U.S. Certified Mail or given directly to the lobbyist
within three days following receipt of the required report or payment,

Request for Penalty Waiver. A lobbyist may request a waiver of any late
penalty the lobbyist incurs, The request must be made in writing to the
Commission and must state the reason for the delinquency. Any such request
must be noted on the agenda of the next Commission meeting. Only the
Commission may grant penalty waivers.

Request for Waiver of Nonsession Reporting Requirement. A lobbyist may
request a waiver of the monthly nonsession reporting requirement set forth in 3
M.R.S.A. §317(4) if the lobbyist does not expect to be engaged in lobbying when
the Legislature is not in session. The Director is authorized to provisionally grant
such waivers pending approval by the Commission. Provisional waivers may be
granted only where a request is properly filed, the statement properly completed,
and where there is no apparent reason to doubt the statement is frue, During the
period in which the waiver is effective, reports will not be required. 1f lobbying is
resumed during the period for which the waiver was granfed, the lobbyist must file
a monthly disclosure report for the month or months lobbying was conducted.

Faxing Duly Executed Lobbyist Registration, Reports. Any registration or
report required by 3 M.R.S.A, chapter 15 may be provisionally filed by
transmission of a facsimile copy of the duly executed report to the Commission,
provided that the original of the same report is received by the Commission
within 5 calendar days thereafier,



94-270 Chapler |  page 4

4,

SECTION 6.

19,

Matters Qutside the Commission’s Jurisdiction. If the Director and Counsel are in
agreement that the subject matter of a request for an investigation is clearly outside the
jurisdiction of the Commission, the staff may forward the request to the appropriate
authority or return it to the person who made the request, provided that the staff notifies
the Commission members of the action at the next Commission meeting.

CONTRIBUTIONS AND OTHER RECEIPTS

Funds or services received solely for the purpose of conducting activities to determine

SECTION 7.

whether an individual should become a candidate are not contributions if the individuai
does not become a candidate. Examples of such activities include, but are not limjied to,
conducting a poll, telephone calls, and travel, The individual shall keep records of all
such funds or services received, Ifthe individual becomes a candidate, the funds or
services received are contributions and are subject to the reporting reguirements of21-A
M.R.S.A. § 1017, The amount and source of such funds or the value of services received
must be disclosed in the first report filed by the candidate or the candidate’s authorized
campaion commitiee, regardless of the date when the funds or services were received, in

accordance with the Commission’s procedures for reporting contributions.

Funds or services used by an individual for activities indicating that he or she has decided

to become a candidate for a particular office are contributions. Examples of such
activities include, but are not limited to; using general public political advertising to

publicize his or her intention to campaign for office: hiring staff or consultants for
campaign activities; raising funds in excess of what could reasonably be expected to be
used for exploratory activities; making or authorizing statements that refer to him or her
as a candidate; or taking action to qualify for the ballot.

EXPENDITURES

Expenditures by Consultants, Employees, and Other Agents of a Political
Campaign. Each expenditure made on behalf of a candidate, political comimittee, or
political action committee by any person, agency, firm, organization, ctc., employed or
retained for the purpose of organizing, directing, managing or assisting the candidate, the
candidate's committee, or the political action committee must be reporied separately by
the candidate or committee as if made or incurred by the candidate or committee directly.
The repoit must include the name of the third party vendor or payee to whom the
expenditure was made, the date of the expenditure, and the purpose and amount of the
expenditure. It is not sufficient to report only the total retainer or fce paid to the person,
agency, firm, organization, etc., if that retainer or fee was used to pay third party vendors
ot payees for campaign-related goods and services.

Expenditures by Political Action Com mittees. In addition to the requirements set forth
in21-A M.R.S.A. §1060(4), the reports must contain the purpose of each expenditure and
the name of each payee and creditor.
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3 Timing of Reporting Expenditures

A. Placing an order with a vendor for a good or service; signing a contract for a
good or service; the delivery of a good or the performance of a service by a
vendor; or a promise or an agreement (including an implied one) that a payment
will be made constitutes an expenditure, regardless whether any payment has
been made for the good or service.

B. Expenditures must be reported at the earliest of the following events:
4} The placement of an order for a good or service;
@ The signing of a contract for a good or service;
3) The delivery of a good or the performance of a service by a vendor;
C)) A promise or an agreement (including an implied one) that a payment

will be made; or
(5) The making of a payment for a good or service.

C. At the time the duty to report an expenditure arises, the person submitting the
report is required to determine the value of goods and services to be rendered
(preferably through a written statement from the vendor) and to report that value
as the amount of the expenditure. If the expenditure involves more than one
candidate election, the report must include an allocation of the value to each of
those candidate elections,

5. All campaign-related payments made with the personal funds or credit card of the
candidate or an individual authorized by the candidate must be reported as expenditures
in the reporting period during which the payment to the vendor or payee is made. The
candidate must report the name of the vendor or payee to whom the payment was made,
the date of the expenditure, and the purpose and amount of the expenditure. When the
expenditure is reported, the candidate should indicate the person who made the payment
by entering “Paid by [name of candidate or supporter]” in the remarks section of the
expenditure schedule, It is not sufficient to report only the name of the candidate or
authorized individual to whom reimbursement was made and the total amount of the
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reimbursement. If a Maine Clean Election Act candidate or an individual authorized by
the candidate uses his-erher personal funds to make an expenditure on behalf of the
candidate, the eampaign candidate or the individual must be reimbursed the-sendidate
within the same reporting period.

Multiple expenditures for bank fees and for vehicle travel may be reported in an
aggregate amount, provided that the candidate or committee identifies the time period of
the expenditures in the remarks section of the report.

When a political action committee or party committee makes an expenditure for a
communication to voters for the purpose of influencing the election of a clearly identified
candidate, the amouni spent to influence that candidate’s election must be specified on
the regularly filed campaign finance report of the committee, regardless whether the
communication expressly advocates for the election or defeat of the candidate. [fa single
expenditure influences the election of more than one candidate, the political action
committee or party committee shall itemize the amount spent per candidate.

Payments made or obligations incurred solely for the purpose of conducting activities to

determine whether an individual should become a candidate are not expenditures if the
individual does not become a candidate. Examples of such activities include, but are not
limited to, conducting a poll, telephone calls, and travel. The individual shall keep
records of all such payments and obligations. If'the individual becomes a candidate, the
payments made or obligations incurred are expenditures and are subject to the reporting
requirements of 21-A MLR.S.A, § 1017, Such expenditures must be disclosed in the first
report filed by the candidate or the candidate’s authorized campaign committee,
regardless of the date when the funds were expended, in accordance with the
Commission’s procedures for reporting expenditures,

Payments made for activities indicating that an individual has decided to become a
candidate for a particular office are expenditures. Examples of such activities include,
but are not limited fo: using general public political advertising to publicize his or her
intention to campaign for office; hiring staff or consultanis for campaign activities;
raising funds in excess of what could reasonably be expecied to be used for exploratory
activities: making or authorizing statements that refer to him or her as a candidate; or
taking action to gualify for the ballot.

Exception to Disclaimer Requirements for Certain Handbills, Campaign Signs, and

Internet or E-Mail Communications

A, Definitions.

For purposes of this section, the following terms have the following meanings;

(1) “Internet or e-mail communication® means any communication
transmitted over the Internet, including but not limited to: sending or

forwarding electronic messages: social networking; providing a
hyperlink or other direct access to another person’s website; creating,

maintaining or hosting a website or blog: placing material on another
person’s website: and any other form of communication distributed over
the Internet,
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) “cost of the communication” means all disbursements of money made or
obligations incurred to create, design, prepare, or disiribute the
communication, and the value of all goods or services which have been

provided for the purpose of creating, designing, preparing, or distributing
the communication,

B. Exemption for Certain Handbills, Campaign Signs, and Internet and E-Mail
Communications,

(1) Under Title 21-A, chapter 13, subchapter 11 [§ 1014(6)], a handbill,
campaign sign or Internet or e-mail ¢ommunication is exempt from the
disclosure requirements of § 1014 if the total cost of the communication
is less than $108 and the communication was produced and distributed
independently of and without the authorization by a candidate or the
candidate’s authorized campaign committee, a political pariy committee,
a political action committee, a ballot question committee, or their agents,

(2) In determining whether a handbill, campaign sign, or Internet or e-mail
communication was produced and distributed independently of and

without authorization by a candidate. committee or their agents, the
Commission will consider whether:

(a) the handbill, campaign sign, or Internet or e-mail communication
was created, designed, prepared, or distributed at the suggestion
or request of, or with the direct or indirect authorization of a_
candidate or the candidate’s authorized campaign committee, a
political party commiitee, a political action committee. a ballot
question committee, or their agents:

(b) the individuals who created, designed. prepared, or disfributed
the handbill, campaign sisn, or Internet or e-mail comununication

have been compensated or reimbursed for expenditures by a
candidate or the candidate’s authorized campaign committee, a
political party committee, a political action committee, a ballot
question committee, or their agents for the purpose of
influencing the candidate or ballot question election that is the
subject of the communication: and

{c) at the time of the creation of the handbill, campaign sign or
Internet or e-mail communication, the individuals who created,
designed, prepared, or distributed the communication were
reguired to file campaigi finance reposts with the Commission
or to register with the Commission under Title 21-A, chapter 13,

Press exemption. The costs incurred in preparing or publishing a news story,

commentary or editorial distributed through the facilities of any broadcasting station,
newspaper, magazine, or other periodical publication are exempt froin the definitions of

expenditure, under Title 21-A, chapter 13, subchapters IT and IV [§§ 1012(3)¥BY1) &
1052((BY1)].




94-270 Chapter | page 8

This exemption applies to the costs for a “periodical publication” in electronic form
distributed on the Internet that meets the following criteria:

a. the publication either (i) has been gathering and disseminating news stories,
commentaries or editorials on a variety of (opics fo the general publicon a
periodic basis for a period of at least the previous fwelve months, or (ii) if it has
been publishing on the Internet for a period of less than twelve months, has a
record of gathering and disseminating news stories, commentaries or editorials
on a variety of topics to the general public that indicates that the persons or
entities who own, control and operate the publication have the infention to
continue publishing on a pertodic basis beyond the election cyele during which
the media exemption is claimed;

b, the names of the persons or entities who own, control and operate the publication
are identified within the publication;

C. the names of the authors, editors and other individuals responsible for the content
of the publication are identified within the publication;

d. none of the individuals or entities described in paragraphs b and ¢ of this
subsection are beine compensated for or reimbursed for expenditures relating to
the publication by a candidate, candidate’s authorized campaign committee,
political party committee, political action committee, or ballot question
comrmittee, or their agents for the purpose of influencing the candidate or ballot
question election that is the subiect of the news story, commentary, or editorial;
and

e. the facilities are not owned or controlled by any political party, political
commiittee, candidate or candidate’s immediate family.
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ection-2-shall{ile-

SECTION 10. REPORTS OF INDEPENDENT EXPENDITURES

1. General. Any person, party commitiee, political committee or political action committee
that makes an independent expenditure aggregating in excess of $100 per candidate in an
election must file a repoit with the Commis sion according to this section.

2. Definitions. For purposes of this section, the following phrases are defined as follows:

A, “Clearly identified,” with respect to a candidate, has the same meaning as in Title
21-A, chapter 13, subchapter I1.

B. "Expressly advocate” means any communication that

(1) uses phrases such as "vote for the Governor," "reelect your
Representative,” "suppott the Democratic nominee," "cast your balfot for
the Republican challenger for Senate District 1," "Jones for House of
Representatives,” "Jean Smith in 2002," "vote Pro-Life" or "vote Pro-
Choice" accompanied by a listing of clearly identified candidates
described as Pro-Life or Pro-Choice, "vote against Old Woody," "defeat"
accompanied by a picture of one or more candidate(s), "reject the
incumbent," or communications of campaign slogan(s) or individual
word(s), which in context can have no other reasonable meaning than to
urge the election or defeat of one or more clearly identified candidate(s),
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such as posters, bumper stickers, advertisements, etc. which say "Pick
Berry," "Harris in 2000," "Murphy/Stevens” or "Canavant"; or

{2) is susceptible of no reasonable interpretation other than as an appeal to
vote for or against a clearly identified candidate.

"Independent expenditure” has the same meaning as in Title 21-A §1019-B. Any
expenditure made by any person in cooperation, consultation or concert with, or
at the request or suggestion of, a candidate, a candidate’s political committee or
their agents is considered to be a contribution to that candidate and is not an
independent expenditure.

3. Reporting Schedules. Independent expenditures must be reported to the Commission in
accordance with the following provisions:

A,

Independent expenditures aggregating in excess of $100 per candidate per
election made by any person, party committee, political committee or political
action committee must be repoited to the Commission in accordance with the
following reporting schedule, unless required to be reported according to the
schedule in paragraph B.

{d)-———October-Sth-and-be-complete-as-of September30th:

{1-A) _60-Day Pre-Election Report. A repori must be filed by 5:00 p.m. on
the 60th day before the election is held and be complete as of the 61st
day before the election,

3(1-BY11-Day Pre-Election Report. A report must be filed by 5:00 p.m. on the
14th | 1thday before the election is held and be complete as of that-day
the 14th day before the election.

If the total of independent expenditures made to support or oppose a candidate
exceeds $100, each subsequent amount spent to support or oppose the candidate
must be reported as an independent expenditure according to the schedule in this
paragraph or paragraph B.

Independent expenditures aggregating in excess of $250 per candidate made
during the sixty days before an election must be reporied within two calendar
days of those expenditures,

[NOTE: WHEN THE CUMULATIVE AMOUNT OF EXPENDITURES TO
SUPPORT OR OPPOSE A CANDIDATE EXCEEDS $250, AN
INDEPENDENT EXPENDITURE REPORT MUST BE FILED WITH THE
COMMISSION WITHIN TWO DAY S OF GOING OVER THE $250
THRESHOLD.
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FOR EXAMPLE, I AN INDIVIDUAL, ORGANIZATION OR COMMITTEE
MAKES THREE EXPENDITURES OF $100 IN SUPPORT OF A
CANDIDATE ON SEPTEMBER 8TH, SEPTEMBER 13TH, AND
SEPTEMBER 29TH, FOR AN ELECTION ON NOVEMBER 6, 2012, AN
INDEPENDENT EXPENDITURE REPORT MUST BE FILED BY OCTOBER
1ST. THE THIRD EXPENDITURE OF $100 MADE THE CUMULATIVE
TOTAL OF EXPENDITURES EXCEED $250 AND THE TWO-DAY
REPORTING REQUIREMENT WAS TRIGGERED ON SEPTEMBER 29TH.
THE REPORT MUST INCLUDE ALL THREE EXPENDITURES,

AFTER SEPTEMBER 29TH, IF THAT INDIVIDUAL, ORGANIZATION OR
COMMITTEE MAKES ADDITIONAL EXPENDITURES TO SUPPORT
THAT CANDIDATE, THE REQUIREMENT TO FILE AN INDEPENDENT
EXPENDITURE REPORT WITHIN TWO DAYS WILL APPLY ONLY IF
THE CUMULATIVE TOTAL SPENT AFTER SEPTEMBER 29TH EXCEEDS
$250. FOR EXAMPLE, IF THE INDIVIDUAL, ORGANIZATION OR
COMMITTEE MAKES TWO PAYMENTS OF $200 TO PROMOTE THE
CANDIDATE ON OCTOBER 8TH AND OCTOBER [3TH, ANOTHER
INDEPENDENT EXPENDITURE REPORT MUST BE FILED BY OCTOBER
15TH DISCLOSING THOSE TWO EXPENDITURES.]

Independent expenditures aggregating in excess of $100 per candidate made after
the 14th day before an election must be reported within one calendar day of those
expenditures.

For purposes of the filing deadlines in this paragraph, if the expenditure relates to
a legislative or gubernatorial election and the filing deadline occurs on a
weekend, holiday, or state government shutdown day, the report must be filed on
the deadline. Ifthe expenditure relates to a county or municipal election, the
report may be filed on the next regular business day.

Reports must contain information as required by Title 21-A, chapter 13,
subchapter II (§§ 1016-1017-A), and must clearly identify the candidate and
indicate whether the expenditure was made in support of or in opposition to the
candidate. Reports filed after the eighth day before an election must include the
following information:

I. the date on which the person making the expenditure placed the order
with the vendor for the goods or services;

2. the approximate date when the vendor began providing design or any
other services in connection with the expenditure;

3. the date on which the person making the expenditure first learned of the
total amount of the expenditure; and

4, a statement why the expenditure could not be reported by the eighth day
before the election. '
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D. A separate 24-Hour Repoit is not required for expenditures reporied in an
independent expenditure report.

E. An independent expenditure report may be provisionally filed by facsimile or by
electronic mail to an address designated by the Commission, as long as the
facsimile or electronic copy is filed by the applicable deadtine and an original of
the same report is received by the Commission within five calendar days
thereafier,

SECTION 13. REPORTS OF COMMUNICATIONS BY MEMBERSHIP ORGANIZATIONS

OR CORPORATIONS

When a membership organization or corporation is required under 21-A MLR.S.A. § 1019-A to

file a report of a communication to members or shareholders, the organization or corporation

must file the following reporis by 11:539 p.m. on the following deadlines:

1.

A report must be filed on the 42nd day before the election is held and be complete as of

the 49th day before the election,

A report must be filed on the 3rd day before the election is held and be complete as of the

5th day before the election.

A report must be filed on the 42nd day after the election is held and be complete as of the

35th day afier the election.




First Round of Comments
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Maxch 14, 2012

Jonathan Wayne
Executive Director
. Comumission on Governmental Ethics and Election Practices
135 State House Station
Augusia, ME 04333-0135

Re: Proposed Rule 2012-P10 and 2012-P1i
Dear Director Wayne: '

On behalf of Maine Citizens for Clean Elections (“MCCE”) we appreciate the opporiunity to
submif these comments on proposed rules mumber 2012-P10 and 2012-Pi1,

MCCE is a nenpartisan organization that has been advocating for the full and effective
implementation of the Maine Clean Election Act since i was passed in 1996. As part of its
mission MCCE works for reform that is inclusive, fair, just, consistent with constitutional values,
fiscally responsible, and workable.

General Comments:

We believe that the foltowing principies should guide the Commission whenevey it considers
possible changes to the rules governing the MCEA system and other campaign finance and
reporting regulations;

» Keep irue to the spivit of the laws, whether passed by the legislature or by initiative;

* Regarding the amount and timing of disclosure, be guided by the sirong public interest in
access to all information at the time and in the format when it is of the most use to the
pubiic;

» XKeep the roles clear to help ensure high complinnce;

» Make every effort to ensure that changing technologies and the cvolving use of new
media don’t create gaps in the disclosure system; '

+ Beware of the unprecedented national trend to thwart the principles of disclosure and
cloak more and more campaign activity in secrcey,

Member Organizations
AARP taine, Common Cause Malne, EqualityMalne, Leagus of Women Voters of Malne, League of Young Voters,

iaine AFL-CYO, Maine Counclt of Churches, Maine People’s Alllance/Maina Paople's Resource Center,
Maine State Employees AssoclationfSEIU Local 1989, Malne Women's Lobby, NAACP-Partiand, Sierra Club Maine Chapter

P.0. Box 18187, Portland, ME 04112 ¢ Info@mainecleanelestions.org
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Specific Comments:

1. Reporting Schedule for Independent Expenditures.

We have no objection {o replacing the quarterly reports with a 60-day pre-election report,
since there are few if any independent expenditires during the rest of the campaign eycle,
We also do not object to moving the reporting deadline from 14 days to 11 days for
clarity and simplicity.

Our single greatest concern with the current reporting system for independent
expenditures is that the public often does not receive information about the true source of
the funds for the expenditure — information which we believe is vitally important to an
informed public.

We are nof suggesting that there is a need for additional reporting when a single person
makes an expenditure from his or her own funds, or when a comumitiee makes an
expenditire from a single pool containing funding commingled from a variety of sources,
When, however, a person or committee is acting as a conduit for a contributor who has
earmarked their contribution to be spent in a particular way, the public has an interest in
knowing the frue source of the funds and the nature of the carmarking, Without this, the
disclosure of the expenditures along is hollow and even misleading. We would ask that
the rules regarding accelerated reporting of independent expenditures address these
scenarios $o that the public has information not only about the money that is spent but the
source of the fundst- af teast wheve the funds can be traced to one source.

We believe accelerated contribution reporting by PACs and those making independent
expenditures is feasible. Under cwmrent rules, candidates must engage in accelerated
reporting of large contributions toward the end of a campaign, There is no reason this
mle could not be applied to others engaged in electoral advocacy.

2, Expanding the “press exemption” to internet publishers of news and commentary.

We support a clear but limited bona fide press exception that is appropriate for the variety
of new media now common in campaigns,

The draft rule sets forth a five-part test for determining whether an internet-based
publication should be entitled to the press exemption, We believe the five-parl test is
generally appropriate, exceptwnder part “d.” we do not believe that the “purpose” test
should be required. If the person or entity publishing the item is being compensated or
reimbursed by a candidate or committee, etc., that should be enough, There is no need fo
also prove that the purpose was to influence an election.
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As a matter of drafling, the first sentence of paragraph 10 scems redundant and
potentially confusing. Those items are already exempt by function of the definition of
expenditure elsewhere in the roie (and statute). For clarity this section of the mules
should be limited to laying oul the test for what kind of “internet periodical publications”
are emitled fo the expenditure exception,

3. “Testing the waters” provisions for “confributions” and “expenditures”,

Where a coniribufor gives a gift for the purpose of influencing the election, itis a
“confribution” under the cuirent statutory definition. 21-A MLR.S.A, 1012 (2)(A)(1).
Onco that occurs, the Commission has authority to treat the recipiont as a “candidate” and
apply all the Himitations and reporting requirements in the law.

We are concerned that candidates are tempted to “game the system™ — side-stepping
confribution limits and reporting requirements on the grounds that the donor supposedly
is not intending to influcnee the election, or the recipient supposedly is stil only
exploring a possible candidacy. While there is some subjectivity in the test, there is
nothing about the exploratory phase that makes it more difficult to discern the donor’s
intent than it would be Iafer in the cmmpaign. Thus, complaints that the test is wnclear
should be taken with a grain of salt.

As the Comnmission considers a new role for exploratory activitics, we would suggest that
reporting requirements and contribution limits may be analyzed separately, While we
think there is some rationale for waiving campaign finance reporting requirements during
the “exploratory™ or “testing the waters® phase (especially when a person ultimately
chooses not to run for office), we do not see any rationale for waiving contribution Hmits.
Simply put, we think contribution limits should apply during all phases of the campaign —
even the emliest. And we think there is adequate authority for considering any gift fo a
person that relates to that person’s possible candidacy to be a “contribution” subject to
the litnits — regardless of when that gift is received.

For reporting requirements, we would favor a “bright line” test. For purposes of clarity,
we would suggest that the Cominission establish a dollar amount of campaign finance
activity beyond which reporting is necessarily required. This is preferable to the factor
set forth in the draft rule — “what could reasonably be expected to be used for exploratory
activities”, There should be different dollar amounts for House, Setate and
Gubematorial campaigns. The seed money amounts in the MCEA might provide a good
guide to what these exploratory amounts shonld be.



Fo:John Brautigas (HCCE)  To:Jonathan Hayne (Fthies Comtisslon) {{2072076775) 12:28 @3/11/12 EST Pg 5-6

Jonathan Wayne
March 9, 2012
Page |4

4, Disclaimer exemption for cerlain expenditures less than $100 made independent of any

- candidate or campaign.

We support this rule and offer only a few commenis,

First, zather than a new definition of “independent,” perhaps the definition sef forth in
Rules Ch. 1 af Section 10 (2)(C) could be used. Although the context is somewhat
different, there may be some value in having onfy one definition to which all stakeholders
could become accustomed,

Second, perhaps the yule could be redrafled with greater clavity and simplicity. For
example:

No disclaimer is requirved of any handbill, campaign sian or internet or email
communication cosiing less than 8100 if it is proeuced and disivibuied
without any suggestion, request, divect or indirect anthorizalion or
compensation firom any candidate or conmitiee or agent thereof.

This exemption does not apply fo any handbill, campaign sign or infernel or
email communication made by any person who is required to register or file

campaign finance reports with the Commission.

5. Repeal of accelevated repotting schedule for non-MCEA candidates,

We acknowledge the rationale for changing this reporting requirement in tight of the
elimination of matching funds, but we note that the information previously reported for
purposes of caleulating matching fands also had value to the general public. We do not
propose any changes 1o the draft rule, but ask that the existing repoiting requirements be
closely monitored in the 2012 election ¢ycle to determine whether the public would
benefit from any additional reporting by privately funded candidates in the future,

6. Mombership Communications reporting schedule.

We support the adoption of a schedule, but ask whether it should be paralle! with the
other reporting requirements which are triggered 11 days before the election rather than
three days before as proposed.
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7. Circulation Form for Qualifying Contributions,

We have no objection to giving Commission staff more flexibility in devising a clear and
straightforward qualifying coniribution form. We believe, however, that there is an
important public purpose served by verifying whether the circulator was paid or a
volmicer, and that the forms were signed in the cireulator’s physical presence.
Eliminating those requirements would be a concern for us, At the very least, if this
revision is approved we would appreciate the opportunity to work with the staff on a
revised form.

8. Using MCEA Funds for Vehicle Travel Reimbuisement,

We support and welcome this change as it will enhance transparency regarding the use of
MCEA funds for travel — one area where vecord keeping and reporting are somewhat
more complicated compared to the more straightforward purchase of goods and services.

Thank you again for considering these comments. We look forward to continving to work with
you and the Commission,

Sitcerely yows,

OM Bratpee

John Brautigam




121 Middle Street, Suite 301
Portland, Maine 04101

T/ 1207} 774-5444

F/ (207} 774-1103

www.aclumaine.org

AMERICAN CiVIL LIBERTIES UNION
OF MAINE FOUNDATION

March 9, 2012

Walter F, McKee, Chair

Maine Commission on Governmental Ethics and Election Practices
135 State House Station

Augusta, Maine 04333

Re:  Comments on Proposed Rulemaking

To the Commission:

On behalf of the ACLU of Maine, I wish to first extend our thanks for the invitation to
comment on your proposed rules governing internet publishers and low-cost expenditures.
As you are probably aware, I represent Dennis Bailey in litigation, along with ACLU of
Maine President John M.R. Paterson, Esq,, against the Commission relating to these very
issues. A more detailed elaboration of our views on the need to protect internet news
publishers and the right to anonymous speech can be found in the court filings in that case.
I will confine my comments here, to the extent possible to a response to the Commission’s

actual proposal.

First, we should note our approval that the Commission is interested in updating its rules
and practices to take account of the important role that internet communications plays in
the creation and distribution of ideas, including political ideas. As your staff has no doubt
shared, the Federal Election Commission engaged in a similar process in 2006, which led

the development of its own set of rules and guidance regarding internet speech.

Second, while the internet is a new medium with new challenges and opportunities for
both users and regulators, the U.S. Supreme Court has made it clear that “there is no basis

for qualifying the level of First Amendment scrutiny that should be applied to this

Because Freedom Can’t Protect Itself
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medium.” Renov. ACLU, 521 U.S. 844,870 (1997). In other words, the government may not
impose burdens on internet writers and publishers that are not imposed on those who

communicate through traditional media.

Third, the Commission’s proposal does not go far enough in satisfying this mandate. Maine
currently exempts the publication of news stories, editorials, and commentary when they
are published through radio, television, newspapers, magazines and other periodicals. 21-
AMRSA. §§1012(3)(B}(1) and 1052(4)(B)(1). The Commission proposes to extend that.
exemption to “periodical publication” in electronic form, but only subject to a narrow set of
requirements that are not applied, for example, to news publications made over radio.
Nothing in Maine law requires a newspaper or television station to publish for a year
before receiving an exemption, nor should that requirement be applied to internet
publishers. Also, there is no requirement that the author or publisher of a magazine
identify themselves or avoid pseudonyms, and Maine should nof make that requirement of

internet publishers.

Fourth, when it comes to the regulation of internet publication, the Commission would do
well to begin with the proposition acknowledged by the FEC: “the vast majority of Internet
communications are, and will remain, free from campaign finance regulation.” Internet
Communications, 71 Fed. Reg. 18589 (2006). Regulation of speech on the internet is
fraught with peril, for both the speakers themselves, who are often caught up in regulations
that they do not understand, and for regulators, who should anticipate finding their efforts

challenged in court.

Fifth, the reason why caution and restraint in the regulation of internet speech makes the
most sense goes to the heart of the Commission’s mission: insuring that political debates
and elections are conducted fairly. The internet is, perhaps, the greatest tool for making
our elections more fair. Candidates and commentators alike can widely publish their views
at extremely low cost, which mitigates the need for high-dollar fundraising. And, those
publications are passively available to the general public—the public can access only the

websites that it wants and can avoid being subjected to unwanted or unrequested
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publication. The Commission should do more to encourage internet publication, and more
confusing regulation is not the answer. In light of this, the ACLU of Maine recommends that
proposed Chapter 1, Section 7(10): Press Exemption be rewritten to make it clear that
news stories, editorials and commentary published on the internet is exempt from-i:he

definition of “expenditure” and “contribution”.

Six, while a number of courts have upheld the constitutionality of “paid for” disclosure
requirements in facial attacks, the courts have made it clear that those requirements are
still potentially subject to as-applied First Amendment chailenges. Disclosure
requirements directly interfere with a person’s right to publish anonymously or under a
pseudonym. Anonymous and pseudonymous speech have been a part of American political
discourse since before the founding period, and the Supreme Court has repeatedly
observed that a person generally has the right to decide for themselves whether or not to

disclose their name. For example, in Mcintyre v. Ohio, the Supreme Court stated:

[A]n author is generally free to decide whether or not to disclose his
or her true identity. The decision in favor of anonymity may be
motivated by fear of economic or official retaliation, by concern about
social ostracism, or merely by a desire to preserve as much of ones
privacy as possible. Whatever the motivation may be ... the interest
in having anonymous works enter the marketplace of ideas
unquestionably outweighs any public interest in requiring disclosure
as a condition of entry. Accordingly, an author's decision to remain
anonymous, like other decisions concerning omissions or additions to
the content of a publication, is an aspect of the freedom of speech

protected by the First Amendment.
514 U.S. 334, 341-42 (1995).

Anonymous speech makes some people uncomfortable (especially the subject of such

speech). But that discomfort is the price we pay to live in a country where people decide
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for themselves what to say and what to believe, as free as possible from government
involvement in the matter. The Supreme Court in McIntyre went on to note that, “Under
our Constitution, anonymous pamphleteering is not a pernicious, fraudulent practice, but

an honorable tradition of advocacy and of dissent,” Id. at 356.

Seventh, the government’s interest in requiring disclosure diminishes as the dollar amount
of the expenditure diminishes, and at some point the government’s interest is outweighed
by the individual’s interest in anonymity. Among the government’s interests that support
disclosure requirements are the prevention of corruption and the appearance of
corruption. The ACLU of Maine believes that it is exceedingly unlikely that any political
candidate would be corrupted by an independent expenditure of less than $1000. That
amount, rather than $100 proposed and included in current law, seems like a much more
reasonable threshold for subjecting an individual’s speech to government regulation. In
the recent litigation between the Commission and the National Organization for Marriage,
the amount in question was more than $1 million, The ACLU of Maine believes that the

lower-cost speech can, and should, be left to the marketplace of ideas to regulate.

If there is anything further that the ACLU of Maine can provide to assist in your

deliberations, please do not hesitate to ask.

Very truly yours,

Zachary L. Heiden, Esq.

Legal Director -



A" MPA Maine Press Association

March 12, 2012

VIA E-MAIL & HAND DELIVERY

Mr. Jonathan Wayne

Executive Director

State of Maine

Commission on Governmental Ethics and Election Practices
135 State House Station

Augusta, ME 04333

Re: Maine Press Association Comments on Proposed Rule Amendments to
Chapters 1 and 3 of the Commission’s Rules

Dear Jonathan:

The Maine Press Association provides these comments on the proposed rule amendments to Chapters 1
and 3 of the Rules of the Commission on Governmental Ethics and Election Practices (“Ethics
Commission™). The MPA, representing the state’s newspaper industry, consists of more than 40 weekly
and daily papers across the state.

In Maine campaign finance law, “news media which periodically publish news stories, editorials, or
commentaries are exempt from campaign finance reporting requirements.” Specifically, sub-section 10
of Section 7 of Chapter 1 proposes a rule interpreting this “press exception” to the definition of
“expenditure” in Ethics Commission rules, particularly with respect to Internet publishers.

The MPA supports this clarification of the statute. However, we also propose that some langnage
regarding the creation of original content be inserted into the definition of “periodical publication.”
Gathering and disseminating news articles is not the same as creating your own, and the creation of
content -- in whatever form -- is the core definition of the "press." The MPA suggests that language to
the effect that original news content must be created by and attributed to the press organization in order
to qualify for the “press exception” (i.e. no re-writling press releases). Specifically, the rule should have
a minimum percentage of original content requirement—e.g. 25%.

Therefore, the MPA suggests the following new criterion in Chapter 1, Section 7, sub-section 10:

“the publication must be composed of at least 25% original content;”



Thank you for the opportunity to provide comments on these proposed Ethics Commission rule
amendments,

Sincerely,
/s/
Michael J. Dowd,

Editor-in-Chief, Bangor Daily News
President, Maine Press Association
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Second
- Proposal

(Press Exception)



94-270

Chapter 1:

Revised press exception rule -
propesed for public comment at
the March 28, 2012 meeling

COMMISSION ON GOVERNMENTAL ETHICS AND ELECTION PRACTICES

PROCEDURES

SUMMARY: This Chapter describes the nature and operation of the Commission, and establishes
procedures by which the Commission’s actions will be governed.

SECTION 7.

10,

EXPENDITURES

Press exemption, In order for the costs of preparing and disseminating a news story,

commentary, or editorial to be exempt from the definitions of expenditure under the press
exemption [§8 101203%BY 1) & 1052(4}BY1)], the following criteria must be met:

a4 the names of the persons or entities who own, conirol and operate the
broadcasting station or publication are identified within the publication or

otherwise made known to the public;

b, none of the individuals or entities described in paragraph a of this subsection is

being compensated for or reimbursed for expenditures by a candidate,
candidate’s authorized campaign committee, political party, political action

committee, or ballot question commitiee, or their agents, except in exchange for
providing advertising time or space to the candidates or committees; and

c. the broadcasting station or publication is not owned or controlled by any political
party, political committee {including a candidate’s authorized campaign
commiitee, political action committee or ballot question committee)}, candidate or
candidate’s immediate famnily.

In addition to the above criteria, to qualify as a periodical publication, including one in
electronic form on the Internet, or a newspaper or magazine, a publication (i) must have
been disseminating news stories, commentaries or editorials on a variety of topics to the
general public on a periodic basis for at least the previous twelve months, or (ii) must

‘have a record of disseminating news stories, commentaries or editorials on a variety of

topics to the general public that objectively indicates that the publication will continue to
be published on a periodic basis beyond the election cycle during which the press
exemption is claimed.




Second Round of Comments



May 11, 2012

Jonathan Wayne

Executive Director

Commission on Governmental Ethics and Election Practices
135 State House Station

Augusta, ME 04333-0133

Re: Proposed Rule 2012-P10 and 2012-P11

Dear Director Wayne:

On behalf of Maine Citizens for Clean Elections (“MCCE”), thank you for the opportunity to
submit these additional comments on the “press exemption” language circulated last month.

MCCE is a nonpartisan organization that has been advocating for the full and effective
implementation of the Maine Clean Election Act since it was passed in 1996. MCCE also
supports effective disclosure and transparency in campaign funding as vital to our democratic
process, :

Subparagraph a. of the draft dated April 3, 2012 provides that the person who owns, controls or
operates a broadcasting station or publication must be identified to the public in order for the
press exemption to be available, We support this requirement as necessary to ensure effective
disclosure. While there is a place for some anonymous speech, allowing an anonymously owned
entity to avail itself of the press exemption is contrary to the long history of this exemption in
state and federal law. Any other approach would leave a large loophole in the disclosure system.

Subparagraph b. of the draft provides that the entities, who own, control or operate the
broadcasting station or publication may not be reimbursed for the publication at issue. Asa
technical matter, we doubt that the situation would often arise where reimbursement is paid
directly to the owners, as opposed to reimbursement the broadcasting station or publication itself.
More fundamentally, where there is reimbursement paid to the broadcasting staiion or
publication, if is the reimbursement itself that is the expenditure, not the act of publication, which
is nothing more than the fulfiliment of a contract. Perhaps this point could be clarified.

Subparagraph c. provides that a broadcasting station or publication owned by an interested party
may not utilize the press exemption. We support this provision, and note that it is already a
feature of Title 21-A. See21-A MLR.S.A. §1012(3)(B)(1).

Member Organizations

AARP Maine, Common Cause Maine, EqualityMaine, League of Women Voters of Maine, League of Young Voters,
Maine AFL-CIO, Maine Counclil of Churches, Maine People’s Alliance/Maine People’s Resource Center,

Maine State Employees Asscciation/SEIU Local 1989, Maine Women's Lobby, NAACP-Portland, Sierra Club Maine Chapter

P.0. Box 18187, Portland, ME 04112 e info@mainecleanelections.org



Jonathan Wayne
May 11,2012
Page |2

Finally, MCCE also supports the last paragraph of the revised “press exemption.” Thisis a
reasonable attempt to make clear what kind of new media are encompassed by the exemption.
Certainly a one-time post on a web site should not be considered a “periodical” within the
meaning of Title 21-A. The standard set forth in the draft considers whether there have been
periodic publication on a variety of topics — both factors which we believe are relevant and
reasonably intended to distinguish the general media from publications which are exclusively
directed at a campaign. We do not believe the latter type of publication should receive a blanket
exemption from reporting.

Thank you again for considering these comments. We recognize that this is a complex and
evolving area of law, and we commend the Commission for a very reasonable attempt to secure

the public’s interest in full disclosure of all relevant communications.

We look forward to continuing to work with you and the Commission.

Sincerely yours,

I OG-

John Brautigam
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RECEIVED |

May 11, 2012
VIA HAND DELIVERY MAY 112012
Maine Ethics Commission
Mt Jonathan Wayne
Executive Director
State of Maine

Commission on Governmental Ethics and Election Practices
135 State House Station
Augusta, ME 04333

Re:  Maine Press Association Comments on Revised Rule Interpreting Press
Exception :

Dear Jonathan:

The Maine Press Association provides these comments on the revised rule inferpreting-the “press
exception” in Chapter 1, Section 7, sub-section 10 of the Rules of the Commission on Governmental
Ethics and Election Practices (“Ethics Commission”)., The MPA, representing the stafe’s newspaper
indusity, consists of the majorify of the weekly and daily papers across the state,

In Maine campaign finance law, the distribution of “any news story, commentary, or editorial” by “the
“facilities of any broadcasting station, newspaper, magazine or other petiodical publication” is exempt
from campaign finance reporting requirements. 21-A M.R.S. § 1012(3)(B)(1). The statute also
requites that the communication be made by an entity with a proper press function ~ that is, the
facilities are not “owned or controlled by any political party, political committee, a candidate, ora
candidate’s immediate family.” In this case, the Ethics Commission proposes a rule interpreting this
“press exception” to the definition of “expenditure,” particularly with respect to Internet publishers,

Maine statute closely follows the federal law press exception, which is codified at 2 U.S.C.
431(9)B)(A) ! and also in rule at 11 CFR §100.73 and §100.132.2 The “media exception,” as it is
described in federal regulations, recognizes the “unfettered right of the newspapers, television

' Congress exempted from ilie definition of “expenditure” and “contribution” costs assoclated with “any news story, commentary, or
cditorial distributed through the facHities of any broadeasting station, newspaper, imagazine, or other periodical publication, untess such
facilities are owned or controlied by any political parly, political comiitee or candidate.” 2 U.S.C. 431(9X(B)(D).

2% Any cost incurred in covering or earrying a news story, commentary, or editorial by any broadcasting station (including a cable
television operator, programmer or producer), newspaper, inagazine, or other periodical publication is not a contribution unless the
facility is owned or controlled by any political party, political commitice, or candidate, in which casc the costs for a news story: (a) That
represents a bona fide news account cominunicated in a publication of general sirculation or on a licensed broadeasting facility; and (b)
That Is part of a general pattern of campaign-related news accounts that give reasonably equal coverage to all opposing candldates in the
circnlation or lstening area, is not @ contribution,” 11 CFR §100.73 (for expenditures) and 1§ CFR §100.132 (for contributions}.

1
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networks, and other media to cover and comment on political campaigns,” H.R, Rep. No. 93-1239, 93d
Congress, 2d Session at 4 (1974), Similatly, as the Supreme Court has noted, “It is not the intent of
Congress in [FECA]...to limit or burden in any way the First Amendment freedorus of the press and
association. Thus, the exclusion assures the unfettered right of newspapers, TV networks, and other
media to cover and comment on political campaigns,” FEC v Massachusetts Citizens for Life, 479
U.S. 238, 250 (1986)(citing TLR. Rep. No. 93-129 at P4 (1974)). :

To determine whether the media exception applics, the Federal Election Commission (“FEC”) has
traditionally applied a two-step analysis. First, the FEC determines whether the entity engaging in the
activity is a “press entity” as described by the Act and FEC regulations, Second, in determining the
scope of the exemption, the FEC considess: 1) whether the press entity is owned or controlled by a
political patty, political committee, or candidate; and 2) whether the press entity is acting as a press
entity in conducting the activity at issue, i.e. whether if is acting in its “legitimate press function.” See
Federal Register, Vol. 71, No. 70, p. 18607, April 12, 2000.

In its 2006 amendments, the FEC clarified that the media exception “applies to media entities that
cover or caity news stories, commentary, and editorials on the Internet, just as it applies to media
entities that cover or carry news stories, commentary, and editorials in traditional media,” The FEC
also clarified that the media exception “protects news stories, commentaries, and editorials no matter in
what medium they are published.” See #d. at 18608,

The FEC has extended this protection to bloggers that cover and cairy news stories, commentaries, or
editorials. See Advisory Opinion 2005-16. However, the FEC has extended this protection to bloggers
and others who communicate on the Internet only if it determines that they are providing a “periodical
publication,” “Petiodical publication” was originally defined by the FEC to mean “a publication in
bound pamphlet form appearing at regular intervals...and coniaining atticles of news, information, or
entertainment.” Howevey, the FEC now recognizes a more dynamic, modern definition of “periodical,”
and explains that the media exception “ought not be construed rigidly to deny the media exemption to
entities who update their content on a frequent, but perhaps not fixed, schedule.” See Federal Register,
Vol. 71, No. 70, p. 18610, April 12, 2006,

The MPA again supports the clarification of the statute, including the requirement that the owner or
operator of the publication be identified within the publication or otherwise be made known to the
public. The public must be able to evaluate the credibility of the authors and published matetials and
understand potential conflicts of interest. Another factor, among others, that could be considered by the
Bthics Commission when determining whether the publishing entity is an eligible press entity is
whether it is registered as a corporation, business, or non-profit corporation.

Additionally, the MPA supports the requitement that the publication must disseminate information to
the public periodically, which is in its essence journalistic in nature. Importantly, the underlying statute

.and the federal law require this periodic publication, The published information must not be a stagnant
post that is not regularly updated. It must have a regular following of readers. The periodic nature of
the communication is important, so various political entities do not arise around the time of elections
for the sole putpose of affecting elections without any accountability and without the traditional
protections of press publications,

Importantly, the MPA believes that the language of the proposed rule does not go too far and prohibit
certain online and offline publishing activities that are protected under the federal law and the First
Amendment, These activitics include express advocacy and programming that may be biased or

2
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balanced, Even coordination between a press entity and a candidate or political party has been
determined by the FEC fo be itrelevant in determining whether the press exception applies. 7d. at

18609.

Therefore, the MPA supports the Ethics Commission new rule in Chapter 1, Section 7, sub-section 10,
Thank you for the opportunity to provide comments on these proposed Ethics Commission 1ule

amendments.
Sincerely,
s/
Michael I. Dowd,

Editor-in-Chief, Bangor Daily News
President, Maine Press Association

29653382



From: suzanne@mab.org

Sent: Monday, May 07, 2012 2:02 PM
To: Wayne, Jonathan

Subject: Press exception

Hi Jonathan,

I've spent most of the morning wrestling with the proposed rule interpreting the press exception
(your memo of April 3, 2012). | don't have any objections to the proposal, except that the rule
and the underlying statute need to be amended (as | know you've proposed before) to include
cable TV - as well as other electronic programming services such as AT&T's U-Verse, which,
while not now available in Maine, may be at some poini, and which are not, strictly speaking,
"cable TV" services. Perhaps "electronic media outlet" is a more appropriate and
encompassing term.

Otherwise, | see no problem with the proposed rule, from our perspective.
Thanks for the opoprtunity to comment.

Best regards,

Suzanne D. Goucher

President & CEO

Maine Association of Broadcasters
69 Sewall St., Augusta, ME 04330
207-623-3870
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(Press Exception)



Draft Rule Approved for Public Comment by
Commissioners al May 30, 2012 meeting

94-270 COMMISSION ON GOVERNMENTAL ETHICS AND ELECTION PRACTICES

Chapter 1: PROCEDURES

SECTION 7. EXPENDITURES

10. Press exemption. In order for the costs of preparing and disseminating a news story,
commentary. or editorial to be exempt from the definitions of expenditure under the press
exemption [§§ 101203} (BX1) & 1052(4)XB)(1)], the following criteria must be met:

Q. the names of the persons or entities who own, coniro! and operate the
broadcasting station or publication are identified within the publication or
otherwise made known to the public;

b. the broadcasting station or publication and the individuals or entities described in
paragraph a of this subsection are not compensated for or reimbursed for
expenditures by a candidate. candidate’s authorized campaign committee,
political party, political action committee, or ballot question committee, or their
agents, except in exchange for proyiding advertising time or space to the
candidates or committees; and

C. the broadcasting station or publication is not owned or controlled by any political
party, political action committee or ballot question commitige and is not owned

or controlled by any candidafe, or authorized campaign committee of the
candidate. who is a subject of the news story, commentary, or ediforial, or by a

member of the immediate family of such a candidate; except that

i. the cost of a bona fide news story appearing in a publication of general
circulation or on a broadcasting station that is par{ of a pattern of
campaien-relaied news coverage that provides reasonably equal coverage
1o all opposing candidates, is not an expenditure; and

i, the cost of commentary and editorials about other candidates who are not
in the same race as the candidate is not an expenditure.

In addition to the above criteria, to qualify as a periodical publication, including one in
electronic form on the Internet, or a newspaper or magazine, a publication (i) raust have
been disseminating news stories, commentaries or editorials on a variety of topics to the
general public on a periodic basis for at least the previous twelve months. or (ii) must
have a record of disseminating news stories, commentaries or editorials on a variefy of
topics to the general public that objectively indicates that the publication will continue to
be published on a periodic basis beyond the election cycle during which the press
exemption is claimed.
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| MPA Maine Press Association

July 6, 2012

VIAE-MAIL

Mr, Jonathan Wayne

Executive Director

State of Maine

Commission on Governmental Ethics and Election Practices
135 State House Station

Augusta, ME 04333

Re: Maine Press Association Comments on June 1, 2012 Revised Rule
Interpreting Press Exception

Dear Jonathan:

The Maine Press Association provides these comments on the revised rule interpreting the “press
exception” in Chapter 1, Section 7, sub-section 10 of the Rules of the Commission on Governmental
Fthics and Election Practices (“Ethics Commission™), provided in the Ethics Commission’s June 1,
2012 Invitation to Comment, Please consider these comments as supplemental to the comments filed
with the Commission on March 12, 2102 and May 11, 2102. The MPA, representing the state’s
newspaper industry, consists of the majority of the weekly and daily papers across the state.

The Invitation to Comment from the Ethics Commission requests comments on three aspects of the
rule:

(1) If a broadcast station or publication were owned by a candidate or an immediate
family member of the candidate, should the costs of news stories or editorials be exempt
if they relate to election races other than the one in which the candidate-owner is
running?

(2) Should the Commission adopt a rule similar to the attached Federal Election
Commission (“FEC”) rule that the costs of bona fide news stories are exempt if they are
part of a pattern of campaign-related news accounts that provides reasonably equal
coverage to all candidates in the race?

(3) Can the Commission’s rule interpret the statutory phrase “broadcast station” to
exempt cable television operators, programmers and producers (as the FEC has)?

Taking these questions out-of-order, the MPA strongly supports Question 2 (and new rule sub-
§10(c)(i)) and reaffirms its position that the Ethics Commission closely follow the FEC’s rules and

1
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guidance on these issues. As long as an entity produces “bona fide” journalism regarding a candidate
or candidates as part of a regular periodic pattern of journalism, it should be exempt from the
prohibition on being owned or controlled by the immediate family member of a candidate.

Next, Question 1 (and new rule sub-§10(c)(ii)) is not necessary in nearly all instances where Question 2
(new rule sub-§10(c)(i)) applies, which makes an exemption for races other than the one in which the
candidate-owner is running redundant, However, the MPA does maintain that the “cost of commentary
and editorials about other candidates who are not in the same race as the candidate” [who owns or
whose family owns the publication] should not be an expenditure for purposes of campaign finance

law.

Finally, as noted above, the MPA strongly supports following the FEC guidance and, therefore,
interpreting the statutory phrase, “broadcast station,” to include cable television operators,
programmers, and producers within the press exception. '

As we stated in our May 11, 2012 letter, the MPA believes that the language of the proposed rule does
not prohibit certain online and offline publishing activities that are protected under the federal law and
the First Amendment. These activities include express advocacy and programming that may be biased
or balanced. Bven coordination between a press entity and a candidate or political party has been
determined by the FEC to be irrelevant in determining whether the press exception applies. See
Federal Register, Vol. 71, No. 70, p. 18609, April 12, 2006.

Therefore, the MPA supports the Ethics Commission newly revised rule in Chapter 1, Section 7, sub-
section 10. Thank you for the opportunity once again to provide comments on these proposed Ethics
Commission rule amendments.

Sincerely,
/s/
Michael J. Dowd,

Editor-in-Chief, Bangor Daily News
President, Maine Press Association

3081259.1



69 Sewall St., Suite 2
Augusta, Maine 04330
Ph. 207-623-3870
Fax 207-621-0585

_._-;MAiNE:ASSDGiATtDN or: BRDADGASTERS | www.mab.org

July 3, 2012

COMMENTS of Suzanne Goucher, President & CEO, Maine Association of Broadcasters, conceming
a rulemaking concerning the news exemption from campaign finance regulation

Submitied to the Maine Commission on Governmental Ethics and Election Practices

Tn this rulemaking proceeding, the Commission asks for comments on the following three topics, each
of which will be addressed in turn.

(1) If a broadcast station or publication were owned by a candidate or an immediate family
member of the candidate, should the costs of news stories or editorials be exempt if they
relate to election races other than the one in which the candidate-owner is running?

Yes. It would be unreasonable to expect that a broadcast station, e.g., with a long history of news
coverage of elections should suddenly be subject to a “news blackout” on all candidate races snnpiy
because a principal of the station is involved in one particular race.

(2) Should the Commission adopt a rule similar to the atfached Federal Election
Commission (FEC) rule that the costs of bona fide news stories are exempl if they are
part of a pattern of campaign-related news accounts that provides reasonably equal
coverage to all candidates in the race?

Yes.

(3) Can the Commission’s rule inferpret the statutory phrase “broadcast station” fo exempl
cable television operators, programmers and producers (as the FEC has)?

Yes, the Commission can and should interpret “broadcast station” to mean other purveyors or
distributors of video programming. Further, the Commission should seek, in the next legislative
session, to amend sections of statute referring to the duties and obligations of “broadcast stations” to
clarify that those duties and obligations also extend to cable television.

The Maine Association of Broadcasters appreciates the opportunity to comment in this matter,

HH
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THE MAINE HERITAGE POLICY CENTER
Center for Constitutional Government

VA

www.mainepolicy.org

P.O. Box 7829
Portiand, Maine 04112

July 6,2012 Tel: 207.321.2550
Fax: 207.773.4385

VIA ELECTRONIC MAIL
AND REGULAR MAIL

Mr. Jonathan Wayne

Executive Director

Maine Commission on Governmental Ethics and Election Practices
135 State House Station

Augusta, ME 04333

Re:  Comment on Proposed Rules Interpreting 21-M.R.S.A. §§ 1012(3)B)(1) &
1052¢4)(B)(1)

Dear Mr, Wayne:

Thank you for inviting the Maine Heritage Policy Center to comment on the proposed
rule concerning reporting exemptions for news organizations. MHPC is a research and
educational organization whose mission is to formulate and promote conservative public policies
based on the principles of free enterprise, limited and constitutional government, individual
freedom, and traditional American values all for the purpose of providing public policy solutions
that benefit the people of Maine.

The proposed rule is of considerable interest to MHPC. We have expressed our concerns
regarding campaign finance laws for some time and as you know, I served as local counsel in
Cushing v. McKee, el als., which struck down Maine’s matching funds statute afier the U.S.
Supreme Court decided Bennett/McComish last summer. While we generally view campaign
disclosure in a positive light, MHPC is also concerned that political speech be as free from
government burdens as possible. This is why we entered Cushing v. McKee: because matching
funds were being used by Maine and other states in a vain attempt to equalize candidates. As
you know, the Supreme Court in Bennelt/McComish held that there is no compelling state
interest in equalizing outcomes and that the Arizona matching funds statute unduly burdened the
non-participating candidate’s First Amendment free speech rights. We therefore believe that
states should tread very lightly when it comes to electoral contribution and expenditure
regulation and indeed all matters that implicate political speech.



Mr. Jonathan Wayne
July 6, 2012
Page 2

As to the specifics of the proposed rule, I would first observe that 21-M.R.8.A. §§
1012(3)(B)(1) and 1052(4)B)(1) embody an obsolescent if not obsolete view of what is news
and a news organization. The wrenching technological changes underway scramble older
conceptions of what is a “news stoty”, a “broadcasting station”, a “newspaper” or even the
definition of “journalist”, Terrestrial radio and TV and even cable are rapidly migrating to the
Internet even as the cost of creating streaming broadcasts has dramatically declined. Average
citizens have entered the “news business” — much to the chagrin of traditional media. Courts
have recognized the trend. In Glik v. Cupniffe, 655 F.3d 78 (1¥ Cir. 2011), Boston police atrested
a man for using his cell phone video camera to film police arresting a man on Boston Common.
In the ensuing section 1983 action, Judge Lipez observed:

It is of no significance that the present case . . . involves a private individual, and not a reporter,
gathering information about public officials. The First Amendment right to gather news is, as the
Court has often noted, not one that inures solely to the benefit of the news media; rather, the
public’s right of access to information is coextensive with that of the press. Houchins, 438 U.S.
at 16 (Stewart, J., concurring) (noting that the Constitution “assure[s] the public and the press
equal access once government has opened its doors™); Branzburg, 408 U.S. at 684 {“[Tlhe First
Amendment does not guarantee the press a constitutional right of special access to information
not available to the public generally.”). . . . Moreover, changes in technology and sociefy have
made the lines befween private citizen and journalist exceedingly difficult to draw. The
proliferation of electronic devices with video-recording capability means that many of our
images of current events come from bystanders with a ready cell phone or digital camera rather
than a traditional film crew, and news stories are now just as likely (o be broken by a blogger at
her computer as a reporter at a major newspaper. Such developments make clear why the news-
gathering protections of the First Amendment cannol turn on professional credentials or status.

Id. at 83-84 (emphasis added). While the court in Glik dealt with news gathering, the same
cautions doubtless apply to news and editorial dissemination.

Therefore, I would suggest that the Commission is headed for stormy First Amendment
weather to the extent it bases any rule on 21-M.R.S.A. §§ 1012(3)(B)(1) and 1052(4)B)(1) and
then tries to parse who or what'qualifies as “press™. As you know, MHPC has itself entered the
news business, operating its Maine Wire service with considerable success. The Maine Wire has
been derided in some quarters for not being a “real” news organization — a view that is out of step
with law and fact.

As to expenditure disclosure aspects of the rule, while MHPC generally supports
campaign disclosure, it does so with the continuing caveat that such disclosure not crowd the
First Amendment. As the Supreme Court opined in Buckley v. Valeo, “compelled disclosure, in
itself, can seriously infringe on privacy of association and belief guaranteed by the First
Amendment.” The Ethics Commission is currently embroiled in a lawsuit concerning disclosure
and anonymous political speech. You should know that MHPC supports the plaintiff’s position
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in this suit. Any regulation that implicates political speech should be done with fear and
trembling and anonymous political speech should be protected.

With these cautions in mind, I note that the proposed rule in its final paragraph attempts
to qualify who or what is a “periadical publication”, a “newspaper” or a “magazine”. We do not
think it is government’s place to determine who or what qualifies — whether based on timing or
practice. Unless I am misreading the statute and proposed rule, should one not be “qualified”,
then any news story or editorial would be a reportable expenditure. This simply takes matters too
far. In fact, it is not apparent to me how one would write a rule defining the “press” - or, indeed,
whether one should.

In conclusion, MHPC has serious reservations about the proposed rule and believes that it
would be ripe for legal challenge were it to be adopted and enforced by the Commission.

V7 ly—

David P, Crocker

DPC/mbs
cc: Mr. J. Scott Moody



COMMENTS OF MAINE VALUES LLC ON PROPOSED
RULE RELATING TQ THE PRESS EXEMPTION

Maine Values, LLC, the owner of Maine Today Media, which publishes the Portland
Press Herald, Kennebec Journal and Morning Sentinel, among others, submits the following
comments on the proposed }‘uie relating to the “press exemption.” In recognition of the first
amendment values at stake, that exemption makes clear that news stories, commentaries, and
editorials distributed through any newspaper are excluded from the definition of expenditures
regulated by the campaign finance laws. The exemption contains an exception, hbwever, for
newspapers “owned or controlled by any...candidate or candidate’s immediate family” and it is
this exception that the proposed rule seeks to clarify.

Maine Values welcomes and appreciates the staff’s efforts to clarify the Commission’s
approach to regulating at the vital intersection of the first amendment and the campaign finance
laws. We wholeheartedly endorse staff’s description of the importance of the press exemption
generally:

“The press exemption is important, because it allows publishers of news and commentary

to present to the public news reports and viewpoints concerning candidates, without the

fear that they will be entangled in campaign finance regulations.”

In recognition of the importance of this concern, staff has identified several ways in
which the absence of a press exemption could present difficult first amendment concerns: (i)
independent expenditure reporting; (ii) disclaimer requirements; and (iit) PAC reporting, In
addition to these concerns, we note that because any “expenditure” made in consultation or
coordination with a campaign is deemed a “contribution,” 21-A M.R.S.A. § 1015(5), given the
nature of political campaigns the mere possibility that complaints and demands for investigations

by the Commission into communications between a newspaper and a campaign could arise has a



significant chilling effect on the newspaper’s speech. That concern is compounded by the
breadth of the definition of “immediate family,” which goes far beyond any identifiable state
interest.

Finally, it is important to bear in mind the long-standing principle that a candidate and
candidate’s spouse cannot constitutionally be subject to any expenditure limits. Buckley v.
Valeo, 424 U.S. 1, 51-58. In Buckley the Supreme Court made clear that a candidate, “no less
than any other person, has a First Amendment right to engage in the discussion of public issues
and vigorously and tirelessly to advocate his own election and the election of other candidates.”
Accordingly, the Court held that a limitation on personal expenditures by a candidate “clearly
and directly” interfered with “constitutionally protected freedoms.” /d.

These comments first set out some generally applicable first amendment principles, We
then discuss some of the specific provisions of existing law and the proposed amendments in the
first amendment context and provide textual comments on the language of the proposed 1ule.
Finally, we propose a modified rule for the Commission’s consideration. Overall, the proposed
rule is a step in the right direction, particularly its attempt to exempt news stories and races not
involving a candidate who owns a newspaper, but it requires further development and
clarification. In particular, the continuing attempt to regulate editorial speech presents at least
two distinct challenges, especially in light of Buckley’s prohibition against regulating
expenditures by candidates: (i) there doesn’t appear to be any compelling state interest in
regulating editorials by candidates (or their immediate family) as long as the editorial includes a
disclosure of the newspaper’s ownership; and (if) there is no reasonable way to determine the
amount of a so-called “expenditure” in the context of typical newspaper operations; the

exemption for “ use of offices, telephones, computers and similar equipment when that use does



’

not result in additional cost to the provider” should be reéd to exclude any possibility that the
normal editorial process would somehow constitute some kind of “expenditure” subject to
regulation. See 21-A M.R.S.A. § 1012(3) (B) (9). Similarly, the proposed rule’s clarification of
the exception to news stories that provide “reasonably equal” coverage to all candidates is an
invitation to complaints and litigation; it is overly broad and vague and should be changed to

simply “reasonable coverage.”

GENERAL COMMENTS REGARDING THE FIRST AMENDMENT AND THE PRESS
EXEMPTION

The Supreme Court recently issued a unanimous decision making clear that “[w]hen
speech is involved, rigorous adherence” by governmental agencies to two connected but discrete
due process concerns is necessary to ensure that protected speech is not chilled: (1) “that
regulated parties should know what is required of them so they may act accordingly” and (2) that
regulatory “precision and guidance are necessary so that those enforcing the law do not act in an
arbitrary or discriminatory way.” FCC v. Fox Television Stations, Inc, Slip. Op at * 12, 567 U.S.
_ (June 21, 2012). Complex regulations on campaign speech that are difficult to apply in
practice “function as the equivalent of prior restraint giving [an administrative agency] power
analogous to licensing laws implemented in 16th- and 17th-century England, laws and
governmental practices of the sort that the First Amendment was drawn to prohibit.” Citizen's
United v. FEC, 130 S.Ct. 876, 896 (2010).

The statutory press exemption found in Maine’s campaign finance laws has historically
ensured that Maine’s long standiné institutional press can serve the role envisioned by this
country’s founders to advance “discussions of candidates, structures and forms of government,
the manner in which government is operated or should be operated, and all such matters relating

to political processes.” Mills v. Alabama, 384 U.S. 214, 218 (1966). To avoid Maine’s



campaign finance laws operating as a prior restraint on the press, the Commission should clarify
and expand the press exemption to the campaign finance laws.

1. Constitutional limitations on the Commission’s regulations

Content-based distinctions on speech are subject to strict scrutiny, and only campaign
speech that is subject to “no reasonable interpretation other than as an appeal to vote for or
against a specific candidate” meets a sufficiently definite standard that it may be subject to some
government imposed limits. Fed. Election Comm’n v. Wisconsin Right To Life, Inc., 551 U.S,
449, 470 (2007); Nat'l Org. for Marriage v. McKee, 649 F.3d 34, 66-67 (1st Cir. 2011} ("NOM
P*). Expendifure or contribution limits are also subject to strict scrutiny, whereas disclosure
disclaimer requirements are subject to “exacting scrutiny, which requires a substantial relation
between the disclosure requirement and a sufficiently important governmental interest.” NOM 1,
649 F.3d at 66.

With regard to dollar limits and disclosure of contributions, the Supreme Court has
recognized two “sufficiently important” state interests justifying regulation: an “anti-corruption”
interest and an “anti-circumvention interest,” The first embraces not only express or implied quid
pro quo arrangements, but also the threat of undue influence by large donors over elected
officials, or the appearance of it, which undermines public confidence in the integrity and
fairness of the electoral system. Buckley v. Valeo, 424 U.S. 1, 26-29 (1976); see also Nixon v.
Shrink Missouri PAC, 528 1.8.377, 389 (2000)(“In speaking of improper influence and
opportunities for abuse ... we recognized a concern not confined to bribery of public officials, but
extending to the broader threat from politicians too compliant with the wishes of large

contributors.”). The second interest is furthered by measures designed to prevent evasion or



circumvention of legitimate campaign finance restrictions, so that individuals or organizations
may not undermine valid contribution limits indirectly. See Buckley, 414 U.S. at 46-47.

Wheﬁ dealing with the regulation of independent expenditures rather than contributions,
the Courts have also recognized an informational interest “in identifying the speakers behind
politically oriented messages” because disclosing the identity and constituency of a speaker
engaged in political speech “enables the electorate to make informed decisions and give proper
weight to different speakers and messages.” NOM I, 649 F.3d at 57.

2. The history and purpose of Maine’s press exemption to campaign finance regulations

Maine’s statutory press exemption is modeled on, and substantiaily similar to, the federal
statutory press exemption in many ways, Compare 21-A MIR.S.A. § 1012Q3)B)(1) with 2
U.S.C. § 431(9)(B)(i). Because Maine’s press exemption is based on the federal press
exemption, the federal legislative history helps inform Maine’s statute.

When Congress added the media exception in 1974, it indicated that the exemption was
intended to make clear that campaign finance regulation would not “limit or burden in any way
the First Amendment freedoms of the press and of association. Thus the exclusion assures the
unfettered right of the ... media to cover and comment on political campaigns.” H. Rep. No. 93~
943, 93d Congs., 2d Sess. at 4 (1974); see also First National Bank of Boston v. Bellotti, 435
U.S. 765, 781 (1978) (discussing rationale for media exception). This special protection of press
freedoms is justified not because of any special privilege the press enjoys, but because press
entities serve ar critical role in our society as a forum for public debate. Id.; see generally Mills v.
Alabama, 384 U.S. 214 (1966).

The Supreme Court first extensively dealt with the question of press activity in conflict

with a campaign finance law in United States v. CIO, 335 U.S. 106 (1948). There, although the



statute did not expressly exempt the press, the Court looked to legislative history to conclude that
the statute had not been intended to reach activities of the press such as the publication of a
weekly periodical urging union members to vote for a particular.candidate. Id at 120 (“[I]t is
clear that Congress was keenly aware of the constitutional limitations on legislation and of the
danger of the invalidation by the courts of any enactment that threatened abridgment of the
freedoms of the First Amendment.””). The holding in CIO was reiterated by the Court in Mills,
when the Supreme Court struck down Alabama’s campaign finance statute prohibiting
newspaper editorials published on election day that urged readers to vote for a candidate:

Whatever differences may exist about interpretations of the First Amendment, there is

practically universal agreement that a major purpose of that Amendment was to protect

the free discussion of governmental affairs. This of course includes discussions of
candidates, structures and forms of government, the manner in which government is
operated or should be operated, and all such matters relating to political processes. The

Constitution specifically selected the press, which includes not only newspapers, books,

and magazines, but also humble leaflets and circulars, to play an important role in the

discussion of public affairs.
Mills, 384 11.8. at 218 (citations omitted).

Recognizing the important societal and constitutional purpose served by an independent
press, the courts have consistently strengthened first amendment protections where the press has
been the vehicle by which public discourse of items of political importance has occutred. See
New York Times Co. v. Sullivan, 376 U.S. 254 (1964) (constitutionalizing protections for certain
potentially libelous speech); Miami Herald Publ’g Co. v. Tornillo, 418 U.S. 241 (1 974) (striking
down a “right of access” statute that interfered with the editorial judgment of news editors).

Likewise, courts have recognized that the news media is exempted from campaign
finance regulation in order to preserve its critically important role in covering elections. The

exemption exists, not for the journalists themselves, but so that the public has access to and can

participate in important political discussions. See generally Mills, 384 U.S. 214, As aresult,



courts have recognized that an administrative agency enforcing campaign finance laws is with.out
jurisdiction to investigate traditional press entities acting within their proper press function. See
The Readers Digest Ass’n. v. Fed. Elections Comm’n., 509 F.Supp. 1210 (S.D.N.Y. 1981); Fed.
Elections Comm 'n v. Phillips Publ’g., 517 F.Supp. 1308 (D.D.C. 1981). This proper press
function includes editorials and opinion pieces. See Austin v. Mich. Chamber of Commerce, 494
U.8. 652, 712 (Kennedy, J., dissenting) (“It is beyond peradventure that the media could not be
prohibited from speaking about (_:andidate qualifications.”); McConnell, 540 U.S. at 156 n.51
(“Congress could not regulate financial contributions fo political talk show hosts or newspaper
editors on the sole basis that their activities conferred a benefit on the candidate”); id. at 355
(Rehnquist, C.J., dissenting in part) (doubting “the Court would seriously contend that we must
defer to Congress’ judgment if it chose to reduce the influence of political endorsements in
federal elections™).
As the FEC recognized in tesponse to a complaint that ABC, CBS, NBC, The New York
Times, The Washington Post and the Los Angeles Times were making illegal corporate campaign
contributions because of their commentary about political candidates, the media exemption
allows the press to continue to serve the important role of election coverage.
It is clearly a part of the normal press function to attend to the competing claims of
parties, campaigns and interest groups and to choose which to feature, investigate or
address in news, editorial and opinion coverage of political campaigns. The question of
whether a news organization may have credulously or recklessly accepted and reported
the claims of one political party or candidate is the type of inquiry which the courts have
held to be foreclosed by the [Federal Election Campaign Act]’s media exemption.
Inre ABC, CBS, NBC, New York Times, Los Angeles Times and Washington Post, ét al, Matter
Under Review 4929, 5006, 5090 and 5117 at 4 (Fed. Elections Comm’n Dec. 20, 2000)
(available at http://egs.sdrde.com/egsdocs/000011BC.pdf). Indeed, the first amendment

guarantee of a free press ““has its fullest and most urgent application’ to speech uttered during a



campaign for political office.” Eu v. San Francisco County Democratic Central Comm., 489
U.S. 214, 223 (1989) (quoting Monifor Patriot Co. v. Roy, 401 U.S. 265, 272 (1971)).

Maine’s press exemption, like the federal press exemption, recognizes that burdensome
regulation of the news media would muzzle “one of the very agencies the Framers of our
Constitution thoughtfully and deliberately selected to improve our society and keep it free.”
Mills, 384 U.S. at 219. This nation was founded on the idea that “[t}he liberty of the press is ...
essential to the nature of a free state,” McConnell v. FEC, 540 U.S. 93, 286 n. 17 (2003)
(Thomas, J., concurring in part and dissenting in part) (quoting 4 W. Blackstone, Commentaries
on the Laws of England 151 (1769)), and a free press is “one of the greatest bulwarks of liberty.”
Id. at 286 (quoting 1 J. Elliot, Debates on the Federal Constitution 335 (2d ed. 1876)). Whena
press entity is operating within the sphere of its traditional press function, administrative inquiry
should be kept at a minimum “since there is a danger [that] further [administrative] inquiry
would impinge upon First Amendment freedoms.” Fed. Elections Comm ’n v. Phillips Publ’g.,
517 F.Supp. 1308,1314 (D.D.C. 1981).

Other States have recognized that they are without authority to treat commentary and
editorials as expenditures or contributions. Maryland’s campaign finance laws contain no
express press exemption whatsoever. Nonetheless, when issuing guidance in 2010 addressing
“the circumstances under which the broadcast of political discussion or commentary by a
candidate or prospective candidate would amount to an in-kind contribution by the broadcaster,”
the Maryland Attorney General looked to federal law in order to imply a press exemption into
Maryland’s statutes, and limit any inquiry into a press entity’s performance of traditional press
functions:

In light of the more than 35 years’ expetience of courts and the FEC in interpreting a
media exception consistent with the First Amendment, federal law probably offers the -



most useful guidance on the issue you have asked about, In line with that guidance, we
would advise that, in considering possible misconduct relating to the coverage of political
discussion by a candidate or potential candidate, the focus should remain on activity by
the media outlet that appears to be inconsistent with its ordinary press or broadcast
function.

95 Md. Op. Att'y Gen. 110 (2010). (A copy is attached for your convenience).

SPECIFIC ISSUES RAISED BY THE PROPOSED RULE

The proposed rule is complex since it seeks to clarify an exception to an exemption. The
general rule is that the costs of press stories and editorials are not “expenditures” uﬁle’ss the
newspaper is owned by a candidate or a candidate’s immediate family member. The proposed
rule clarifies the exception by preserving the exemption from the definition of “expenditure” for
a) “the costs of a bona fide news story appearing in a publication of general circulation...that is
part of a pattern of campaign-related news coverage that provides reasonably equal coverage to
all opposing candidates;” and (b) “the costs of commentary and editorials about other candidates
not in the same race as the candidate.” These proposed exceptions unfortunately do not include
all the circumstances where newspaper articles or editorials should be exempt, and even the two
proposed areas of clarification present vagueness and overbreadth problems.

1. The Commission should not attempt to create a content-based distinction between
“hona fide news story” and “commentary or editorial.”

The current statutory text does not provide any distinction between, nor a basis on which
to create a distinction between, the terms “news story, commentary, or editorial,” and the
Commission should not attempt to do so by regulation. Commentary and editorials arc a
longstanding component of the proper press function of a traditional press entity such asa
newspaper. The only content-based distinction that the Commission should make with regard to

newspapers is one between “endorsements” that are subject to “no reasonable interpretation



other than as an appeal to vote for or against a specific candidate” and all other news,
commentary, or editorials, which should not be subject to any regulation.

In every American election since George Washington’s uncontested bid for the
presidency in 1789, the press has reported on the candidates’ qualifications for office,
distributing commentary that often attacks one candidate and favors another. See John Allen
Hendricks & Shannon K. McCraw, Coverage of Political Campaigns, in American Journalism:
History, Principles, Practices 181 (W. David Sloan & Lisa Mullikin Par-cell eds., 2002).

Court’s have recognized that regulations that encroach on the editorial autonomy of
newspapers nust withstand strict scrutiny. In Miami Herald Publ’g Co. v. Tornillo, 418 U.S.
241 (1974), the Supreme Court struck down “right of access™ laws intended to encourage diverse
viewpoints in the media, refusing to “intru[de] into the function of editors” by interfering with
“the exercise of editorial control and judgment.” Id. at 258. The Couwt ruled that “[t}he choice of
material to go into a newspaper ... and treatment of public issues and public officials -— whether
fair or unfair — constitute the exercise of editorial control and judgment,” adding that “[i]t has
yet to be demonstrated how governmental regulation of this crucial process can be exercised
consistent with First Amendment guarantees of a free press as they have evolved to this time.”
Id ; see also CBS v. Democratic National Committee, 412 U.S. 94, 117 (1973} (plurality opinion)
(“[t]he power of a privately owned newspaper to advance its own political, social, and economic
views is bounded by only two factors: first, the acceptance of a sufficient number of readers —
and hence advertisers — to assure financial success; and, second, the journalistic integrity of its
editors and publishers™); Pittsburgh Press Co. v. Human Relations Comin’n, 413 U.S, 376, 391
(1973) (“we reaffirm unequivocally the protection afforded to editorial judgment and to the free

expression of views on these and other issues, however controversial”).
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Mindful of this constitutional interest in “ensur[ing] that the law does not hinder or
prevent the institutional press from reporting on, and publishing editorials about, newswoithy
events,” several federal statutes have drawn a distinction between “the media industry” and other
entities “that are not involved in the regular business of imparting news to the public.”
MeConnell, 540 U.S. at 208. Campaign finance statutes have likewise recognized the “unique
role that the press plays in informiﬁg and educating the public, offering criticism, and providing
a forum for discussioﬁ and debate.” See Austin v. Mich. Chamber of Commerce, 494 U.S, 652,
667 (1990); id at 712 (Kennedy, J., dissenting) (“It is beyond peradventure that the media could
not be prohibited from speaking about candidate qualifications.”); McConnell, 540 U.S. at 156
n.51 (“Congress could not regulate financial contributions to political talk show hosts or
newspaper editors on the sole basis that their activities conferred a benefir on the candidate™).

The law is clear that the only constitutionally permissible content-based distinction with
regard to candidate elections involves express advocacy — statements subject to “no reasonable
interpretation other than as an appeal to vote for or against a specific candidate.” Fed. Election
Comm’'n v. Wisconsin Right To Life, Inc., 551 U.S. 449, 470 (2007) (“WRTL”). Because it is
clear that the Commission cannot regulate news storics, commentary or ediforials that do not
meet the WRTL standard, the Commission should issue an interpretative rule that makes clear
that the “costs,” whatever they are, of any news story, commentary or editorial that is subject to
any reasonable interpretation as something other than an “appeal to vote for or against a specific
candidate” is not an expenditure subject to regulation.

And even in the case of an editorial expressly advocating the election or defeat of a
candidate in this context, the requirement that a candidate or member of a candidate’s immediate

family who owns a newspaper will, unlike every other newspaper owner, be subject to campaign

11



finance laws presents serious first amendment questions. First, the disparity of treatment and
regulation of the content of speech can only be justified if there is a compelling state interest
being furthered in the least restrictive way possible. Since the only interest sought to be
furthered here is the informational interest, it can plainly be furthered without subjecting the
speaker to the campaign finance laws—if “the names of the persons or entities who own, control
and operate the broadcasting station or publication are identified within the publication or
otherwise made known to the public” then the government’s informational interest “in
identifying the speakers behind politically oriented messages ... enable[ing] the electorate to
make informed decisions and give proper weight to different speakers and messages” is fully
protected. Any interest the State seeks to further through disclosure, accordingly, can be
furthered by a much narrower requirement than compliance with the reporting obligations that
might otherwise be triggered. Second, as we now show, attempts to quantify the costs of any
editorial endorsements cannot as a practical matter meet the potential vagueness and overbreadth
problems they present.

2. The Commission should issue an interpretative rule determining that the “costs of
preparing and disseminating a news story, commentary, or editorial” by a
newspaper covers only the additional costs incurred by the paper above and beyond
its normal operating costs. :

For newspapers of general interest and broad qirculation such as those owned by Maine
Today Media, which include Maine’s largest-circulation newspapers as well as Maine’s longest-
running newspapers, it is not at all clear what costs the newspaper would need to track and
report if it ceased to receive the protection of the press exemption. It is clear that most of the
costs associated with a newspaper would not be expenditurés subject to regulation. See, e.g., 21-

A MR.S.A. §§ 1012(3)(B)(6) and 1052(4)(B)(6) (“Any communication by any person that is

not made for the purpose of influencing the nomination for election, or election, of any person
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to state or county office” is not an expenditure). The majority of the news stories, commentary
and editorials are not about politics or elections at all. An even smaller percentage is actually
subject to an interpretation that would meet the WRTZL standard, or the 1012(3)(B)(6) and
1052(4)(B)(6) standards.

With respect to actual endorsements, if a large newspaper catries a single editorial that
expressly advocates for the election or defeat of an identified candidate, and hence might be
deemed an “expenditure” within the meaning of the campaign finance laws, it is hard to see
how any such “expenditure” could be quantified. If the editorial or endorsement were not
published, something else would be published in its place, so there would be no increased cost
in the paper or ink, the costs of computers, office space, telephones, etc. Furthermore, there is
no way to allocate the salary of employees such as a reporter, editor, printer, newspaper delivery
person or others with regard to an individual endorsement. Since 21-A M.R.S.A. §
1012(3)(BX(9) provides that “[t]he use of offices, telephones, computers and similar equipment
[is not an expenditure] when that use does not result in additional cost to the provider,” the
 Commission should make clear that the cost of an editorial/endorsement should not be
considered an “expenditure” unless the costs involved are above and beyond normal operating
costs. Any other interpretation raises significant first amendment issues.

3. The Commission should clarify that the term “candidate” as used in the press
exemption applies only to certain candidates for state, county or municipal office.

The term “candidate” is defined by statute to include federal candidates. 21-A MLR.S.A. §
1(5). Tt is clear, however, that press stories about federal candidates are not contemplated by the
statute or regulations, See 21-A M.R.S.A. §§ 1012(3)(B)(6) and 1052(4)(B)(6) (“Any
communication by any person that is not made for the purpose of influencing the nomination for

election, or election, of any person to state or county office” is not an expenditure). See also
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21-A MLR.S.A. § 1011 (campaign reporting requirements apply to “candidates for all state and
county offices); 21-A ML.R.S.A. § 1051 (PAC reporting applies to elections of state, county or
municipal officers). To avoid any possible future disputes, however, we urge the Commission to
make clear in its rule that the exception to the press exemption for broadcast facilities or
publications “owned or controlled by any candidate” carries with it the limitation “owned or
controlled by any candidate _for state, county or municipal office.”

Similarly, the Commission should not attempt to regulate a publications’ endorsement of
candidates in races other than that in which the candidate-owner is running for office, as the
proposed rule suggests. Just as the Legislature could not have intended that a long-running
newspaper owned by the stepgrandchild of a federal candidate would lose the protections of the
media exemption with regard to news stories, commentary or editorials about state, county or
municipal candidates, the Legislature could also not have intended that a newspaper owned by
the stepgrandchild of a municipal candidate in one municipality would lose the protections of the
media exemption with regard to news stories, commentary or editorials about candidates running
for unrelated offices in different municipalities or other unrelated state or county offices.

In narrowing Maine’s press exemption for press entities owned by a candidate or a
candidate’s immediate family (broadly defined), the Legislature could not have meant to regulate
the legitimate press function of the press entity regarding every other candidate race occuring in
the state. Commentary and editorial, even outright endorsement, is part of the proper press
function of a newspaper. McConnell, 540 U.S. at 355 (Rehnquist, C.J., dissenting in part)
(doubting “the Court would seriously contend that we must defer to Congress’ judgment if it
chose to reduce the influence of political endorsements in federal ¢lections™). Newspapers, as

part of their traditional proper press function, have historically engaged in this practice of
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providing editorial endorsements of candidates. Since at least the 1800 presidential race,
American newspapers have endoréed candidates and provided commentary praising their favored
caﬁdidate (and often denigrating the opponent). Edward J. Larson, The Tumultuous Election of
1800, America’s First Presidential Campaign: A Magnificent Catastrophe 206-07 (2008). In
every American presidential election, newspapers have played an important role by advocating
for endorsed candidates. See, e.g., Endorsements through the Ages,
http:/Awww.nytimes.com/interactive/2008/10/23/opinion/2008 1024-endorse.html (reprinting New
York Times presidential endorsements from 1860 to the present).

The current language of the press exemption could arguably be read to impinge on the
proper press function of a newspaper in regard to issuing editorials or commentary on candidate
races wholly unrelated to owner or family member of the owner of the newspaper, and the
resulting ambiguity could impermissibly censor the speaker or “compel] ] the speaker to hedge
and trim.” Nat'l Org. for Marriage v. McKee, 649 ¥.3d 34, 52 (1st Cir. 2011) cert. denied, 132 8.
Ct. 1635, 182 L. Ed. 2d 233 (U.S. 2012).

For this reason, the Commission should adopt an interpretive rule clarifying that when a
broadcasting facility is owned or controlled by a candidate, or a candidate’s immediate family,
“the cost of a news story, commentary or editorial about other candidates not in the same race as-

the candidate” is not an expenditure.
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4. The Commission shall narrow the term “immediate family” as used in the press
exemption in order to avoid a constitutional defect.

In 2007, when Maine narrowed its press exemption by treating press entities owned or
controlled by a candidate’s immediate family in the same manner as those owned or controlled
by a candidate, the Legislature did not intend to upset the traditional role of Maine’s institutional
press in covering Maine’s elections. See P.L. 2007 c. 443. The change was originally proposed
as part of a larger amendment that sought to limit the ability Maine Clean Election candidates to
use public money to reimbutse the candidate or the candidate’s immediate family members for
professional services provided to the campaign. L.D. 1854 (1 23" Legis. 2007). The change to
the press exemption was never discussed or debated on the floor, or in the committee record.

The use in 2007 of the extraordinarily broad definition of “immediate family” to narrow
Maine’s press exemption is neither narrowly tailored nor substantially related to any
governmental interest. Maine statute’s definition of “immediate family,” 21-A M.R.S.A. §1(20),
was originally adopted in 1985 to cover only a spouse, parents, children and siblings. The
definition was broadened in 1993 to include “in-laws and guardians,” then again in 1997 to
include “stepparent, stepchild, stepsister, stepbrother,” again in 2001 to include “grandparent,
grandchild, stepgrandparent and stepgrandchild,” and again in 2007 to include “domestic
partner.” This broad definition is necessary and desirable for many parts of the law, which by
way of non-exhaustive example: provide voter anonymity to protect the physical safety of an
immediate family member, 21-A M.R.S.A. §22(3); allow an immediate family member to file a
certificate with the secretary of state to withdraw a candidate who is permanently and
continuously incapacitated by catastrophic illness, 21-A M.R.S.A, §374-A(1)(B); and permit a
voter to designate an immediate family member to pick up an absentee ballot, 21-A M.R.S.A. §§

753-A-753-C.
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There is no reason, however, to apply this broad definition to limit the press exemption in
the context of campaign expenditures. Apart from the overbroad assumption that anyone with
any tangential familial connection to a candidate will necessarily support that candidate, the only
state interest conceivably implicated is the same informational interest that applies to a
candidate. But the context is critically different, since requiring a newspaper owned by a
member of a candidate’s immediate family which publishes an endorsement of that candidate’s
opponent to become subject (o the campaign finance laws as a result of the relationship is, to put
it charitably, somewhat irrational.

A court generally will not address a constitutional challenge to a definition, but instead
will look to the substantive burdens imposed as a result of that definition. Natl Org. for
Marriage, Inc. v. McKee, 669 F.‘3d 34, 40 (1st Cir. 2012) (NOM II). Under the broad definition
of immediate family member, if the stepgrandchild of the owner of a long-running newspaper
decides to run for office, then news stories, commentary and editorials that are within the proper
press function and historic practice of that long-running newspaper would suddenly become
expenditures subject to regulation. That result simply cannot be squared with the first
amendment.

What’s even more problematic is that these expenditures could be deemed a contribution

to a candidate under the provisions of 21-A M.R.S.A. § 1015(5):

Any expenditure made by any person in cooperation, consultation or concert with, or at
the request or suggestion of, a candidate, a candidate's political committee or their agents
is considered to be a contribution to that candidate.

The financing by any person of the dissemination, distribution or republication, in whole
or in part, of any broadcast or any written or other campaign materials prepared by the
candidate, the candidate's political committee or committees or their authorized agents is
considered to be a contribution to that candidate.
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Id. The statue does not define the terms “in cooperation, consultation or concert with, or at the
request or suggestion of.” Arguably, if the candidate calls a press conference or issues a press
release (even if it is a candidate other than the family-member candidate), that action could be
considered a “request or suggestion” that the newspaper publish a news story, editorial or
commentary related to the press release, which could then be treated as a coniribution.
Furthermore, if the newspaper quotes a candidate’s press release “in whole or in part” then the
dissemination of the news story apparently automatically becomes a contribution. /d.
Contributions are limited to $750 for most candidates under 21-A M.R.S.A. § 1015(1)-(2).
Depending on whether the amount of the “expenditure” would include the salary of the reporter,
and depending on what the cost and circulation numbers of the newspaper are, this news story
could theoreticaﬂy exceed the contribution limit with the circulation of a single day’s newspaper.
After the threshold was reached, the newspaper would thereafter be censored from publishing
any more articles related to the candidate. This is clearly constitutionally impermissible and is
unrelated to any important governmental interest. Sections 1015(1)-(2) are clear that the
limitation “does not apply to contributions in support of a candidate by that candidate or that
candidate’s spouse or domestic partner.” See also Buckley, 424 U.S. 1.

In order for Maine’s press exemption and the contribution limits to be read together ina
constitutionally permissible way, then either contribution limits must be interpreted not to apply
to a candidate’s immediate family, or the press exemption must be interpreted as limited to a
press entity owned by a “candidate or that candidate's spouse or domestic partner,” not the broad
definition that includes stepgrandchildren and inlaws. For this reason, we would suggest that the
Commission adopt an interpretive rule that reads the phrase “immediate family” used in the press

exemption to be limited to a “candidate's spouse or domestic partner,” as that phrase is used in
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21-AM.R.S.A. § 1015(1);(2). That would also bring Maine’s regulatory framework in line with
the FEC and federal campaign finance law, which applies the exception to the press exemption
only to press entities “owned or controlled by any political party, political committee, or
candidate” and does not include the fér too broad “immediate family” provision. 2 U.S.C. §
431(9H(B)(1); 11 CFR §100.132.

SPECIFIC RESPONSES TO THE COMMISSION’S PROPOSED RULE

The Commission staff’s proposed rule attempts to address some, but not all of the issues

raised in our general comments. Here, we will attempt to respond to specific portions of the
proposed rule. We have placed the language of the Commission’s proposed tule in a box, and

then provided our specific comments immediately following that box.

Press exemption. In order for the costs of preparing and disseminating a news story,
commentary, or editorial to be exempt from the definitions of expenditure under the press

exemption [§§ 1012(3)B)(1) & 1052(4)(B)(1)], the following criteria must be met:

See Comment #2 above regarding the difficulty in determining “the costs of preparing and

disseminating a news story, commentary, or editorial.”

a. the names of the persons or entities who own, control and operate the broadcasting station or

publication are identified within the publication or otherwise made known to the public;

We completely support this provision becoming part of the Commission’s interpretive
rule. Such a provision ensures that the government’s informational interest “in identifying the
speakers behind politically oriented messages ... enablefing] the electorate to make informed
decisions and give proper weight to different speakers and messages” is furthered. The existence

of this provision, in conjunction with the provision immediately below, fully satisties the
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government’s informational interest and its anti-circumvention interest. As such, these two
provisions weigh in favor of providing the protections of the press exemption to broadcast

facilities and publications that are owned or controlled by a candidate or the candidate’s family.

b. the broadcasting station or publication and the individuals or entities described in paragraph a
'of this subsection are not compensated for or reimbursed for expenditures by a candidate,
candidate’s authorized campaign committee, political party, political action committee, or ballot
question committee, or their agents, except in exchange for préviding advertising time or space

to the candidates or committees; and

We completely support this provision becoming part of the Commission’s interpretive
rule. Because this proposed language is part of an exception to an exemption to the definition of
the term “expenditure,” the use of the term “expenditure” may lead to some confusion and the
staff may want to consider replacing that word with the “costs incurred in covering or carrying a

news story, commentary or editorial.”

c. the broadcasting station or publication is not owned or controlled by any political party,
political action committee or ballot question committee and is not owned or controlled by any
candidate or authorized campaign committee of the candidate, who is a subject of the news story,
commentary, or editorial, or by a member of the immediate family of such a candidate; except

that

See Comments #1 and #3above. For the reasons set out in those comments, and for reasons of

clarity, we would suggest making the following changes to the Commission’s proposed rule:
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c. the broadcasting station or publication is not owned or controlled by any political
party, political action committee or ballot question committee and-is-notowned-or
controlled or by any candidate for state, county or municipal office who is a subject of
the news story, commentary, or editorial, or by the authorized campaign committee of the

such a candidate, whe-is-a-subjeet-of the-news-story,conumentary;-or-editoriak or by a

member of the immediate family of such a candidate; except that

'Also, for the reasons articulated in Comment #4 above, we would also propose replacing the

term “immediate family” with the “spouse or domestic partner.”

i. the cost of a bona fide news story appearing in a publication of general circulation or on
a broadcasting station that is part of a pattern of campaign-related news coverage that

provides reasonably equal coverage to all opposing candidates, is not an expenditure; and

See Comment #1 above. The separation of the terms “bona fide news story” in subparagraph (i)
from “commentary and editorials” in subparagraph (ii) appears to imply a content-based
distinction other than the WRTL standard of “no reasonable interpretation other than as an appeal
to vote for or against a specific candidate.” Such a content-based standard is neither desirable
nor constitutionally permissible. We propose that this problem be addressed in our proposed
modified rule below by adding a simple disclosure requirement,

Furthermore, the phrase “reasonably equal coverage to all opposing candidates” should
not be used. Such a standard impermissibly intrudes on the editorial judgment of the publication,
which necessarily makes judgments every day about content and newsworthiness. See Mz’anﬁ
Herald Publ’g Co. v. Tornillo, 418 U.S. 241 (1974) (striking down a “right of access” statute that
interfered with the editorial judgment of news editors). For example, in a twelve candidate
primary election, all twelve opposing candidates may not merit “reasonably equal coverage to all
opposing candidates.” For these reasons we would propose the following changes to the

Commission’s proposed rule
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i. the cost of a bona fide news story or commentary appearing in a publication of general
circulation or on a broadcasting station that is part of a pattern of campaign-related news
coverage that provides reasonably-equalreasonable coverage to all opposing candidates,
is not an expenditure; and

ii. the cost of commentary and editorials about other candidates who are not in the same

race as the candidate is not an expenditure.

See Comments #1 and #4 above. We support what the Commission is trying to achieve by this
provision, but we suggest that it be worded instead as follows:

ii. when the broadcasting facility ot publication is owned or controlled by any candidate

for state, county or municipal office, or by the authorized campaign committee of such

a candidate, or by a spouse or domestic partner of such a candidate, the cost of a news

story, commentary sad or editorial editertals about 0tﬁer candidates who are not in the
same race as the candidate is not an expenditure.
Furthermore, for the reasons articulated in Comment #2 above, we would suggest adding the
additional clarification of what costs must be tracked and reported:
iii. when a broadcasting facility or publication is owned or controlled by any candidate
for state, county or municipal office, or by the campaign committee of such a
candidate, or by the spouse or domestic partner of such a candidate, the cost of any
editorial or other endorsement subject to no reasonable interpretation other than an
appeal to vote for or a against a specific candidate in the same race as such candidate
is not an expenditure as long as (i) disclosure of the ownership or control of the

broadcast facility or publication is made in the endorsement and (ii) no costs are
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incurred in the making of such endorsement above the normal operating costs of the

broadcast facility or publication,

Tn addition to the above criteria, to qualify as a periodical publication, including one in elgctronic
form on the Intern;et, or a newspaper ot magazine, a publication (i) must have been disseminating
news stories, commentaries or editorials on a variety of topics to the general public ona periodic
basis for at least the previous twelve months, or (ii) must have a record of disseminating news
stories, commentaries or editorials on a variety of topics (o the general public that objectively
indicates that the publication will continue to be published on a periodic basis beyond the

election cycle during which the press exemption is claimed.

We support this provision as a mechanism to further the informational and anti-

circumvention governmental interests.
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PROPOSED MODIFIED RULE

For all of the above reasons, we recommend that the Commission adopt the following

interpretive rule:

Press exemption, In order for the costs of preparing and disseminating a news story,

commentary, or editorial to be exempt from the definitions of expenditure under the press

exemption [§§ 1012(3)(B)(1) & 1052(4)(B)(1)], the following criteria must be met:

a. the names of the persons or entities who own, control and operate the broadcasting
station or publication are identified within the publication or otherwise made known to
the public;

b. the broadcasting station or publication and the individuals or entities described in
paragraph a of this subsection are not compensated for or reimbursed for costs incutrred in
covering or carrying a news story, commentary or editorial by a candidate, candidate’s
authorized campaign committee, political party, political action committee, or ballot
question committee, or their agents, except in exchange for providing advertising time or
space to the candidates or committees; and

c. the broadcasting station or publication is not owned or controlled by any political party,
political action committee or ballot question committee or by any candidate for state,
county or municipal office who is a subject of the news story, commentary, or editorial,
or by the authorized campaign committee of such a candidate, or by the spouse or
domestic partner of such a candidate; except that

i, the cost of a bona fide news story or commentary appearing in a publication of
general circulation or on a broadeasting station that is part of a pattern of

campaign-related news coverage that provides reasonable coverage to all
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opposing candidates is not an expenditure; and
il.  when the broadcasting facility or publication is owned or controlled by any
candidate for state, county or municipal office, or by the authorized campaign
committee of such a candidate, or by a spouse or domestic partner of such a
candidate, then: |
a. the cost of a news story, commentary or editorial about a candidate not
in the same race as such a candidate is not an expenditure; and
b. the cost of any editorial or other endorsement of a candidate subject to
no reasonable interpretation other than an appeal to vote for or against a
specific candidate in the same race as such candidate is not an
expenditure as long as (1) disclosure of the ownership of the broadcast
facility or publication is made in the endorsement and (it) no costs are
incurred in the making of such endorsement above the normal operating

costs of the broadcast facility or publication.

In addition to the above criteria, to qualify as a periodical publication, including one in electronic
form on the Internet, or a newspaper or magazine, a publication (i) must have been disseminating
news stories, commentaries or editorials on a variety of topics to the general. public on a periodic
basis for at least the previous twelve months, or (i) must have a record of disseminating news
stories, commentaries ot editorials on a variety of topics to the general public that objectively
indicates that the publication will continue to be published on a periodic basis beyond the

election cycle during which the press exemption is claimed.
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95 Md. Op. Atty. Gen. 110 (Md.A.G.), 2010 WL 3547900 (Md.A.G)
Office of the Attorney General

State of Maryland
May 24, 2010

ELECTION LAW

*1 CAMPAIGN FINANCE - IN-KIND CONTRIBUTION - CONSTITUTIONAL LAW - FREEDOM OF SPEECH
Ms, Linda H. Lamone

Administrator

Maryland State Board of Elections

You have requested legal advice regarding a letter submitted to the State Board of Elections (“SBE”) by the Maryland
Democratic Party alleging that former Governor Robert Ehrlich and WBAL Radio have violated Maryland’s campaign
finance law. In essence, the letter asserts that, because the former Govemor acts as host or co-host of a show on WBAL
Radio, the station has made an illegal in-kind contribution to his gubernatorial campaign. The legal issue concems the
circumstances under which the broadcast of political discussion or commentary by a candidate or prospective candidate
would amount to an in-kind contribution by the broadcaster.

In general, state efforts to regulate media appearances by a candidate, potential candidate, or others through a state’s
campaign finance laws raise significant First Amendment concerns. This is true even where the person appearing has some
practical control over the content of the broadcast, including as host. Significantly, research by our Office has revealed no
recent instances, under either federal law or the laws of other states, whers in-kind contribution limits have been successfully
applied in the way urged by the complaint. To the contrary, courts have routinely disapproved efforts to closely regulate the
content of print or broadcast media featuring political discussion. The role of the candidate or potential candidate in that
discussion does not fundamentally change that analysis. Our Office therefore advises that, consistent with its past practice
with respect to media coverage of a candidate or potential candidate, SBE should decline to treat the radio broadcasts
complained of as an illegal contribution to the Ehrlich campaign.

Several objective, content-neutral factors may be of special relevance. First, if the radio show at issue significantly pre-dates
the current campaign season, it is unlikely that a court would find the station created the program as a vehicle {o promote an
actual or prospective candidacy. Second, a live call-in show featuring political discussion that is similar in format to other
broadcasts regularly aired by the station would tend to negate an inference that the show was created especially for a
campaign purpose. Third, if the program appears t0 be part of the station’s ordinary broadcasting business, sponsored by paid
commercial advertisements, that, too, makes it untikely the program would be deemed a contribution to a particular
campaign, In such circumstances, it would not appear that a station has donated to a campaign free air-time for which it
would ordinarily charge a fee. Cf. Letter from Assistant Attorney General Kathryn M. Rowe to Delegate George W. Owings,
III (August 25, 1994) (concluding that political use of a public access channel is not an in-kind contribution, in part because
the cable franchisce does not charge for time). Therefore, regardless of any reason a candidate or potential candidate might
have for hosting this type of show, from the station’s perspective, the show would not amount to an unpaid “infomercial.”

*2 Unquestionably, Maryland has a strong interest in preventing the evasion of its campaign finance limits through indirect
means. This includes, of course, misconduct by media cotmnpanies. But the First Amendment demands a lighter touch in this
area, due to the media’s role in providing a forum for public debate. This calls for a regulatory approach narrowly tailored to
prevent the threatened harm, while avoiding unnecessary burdens on political speech. In our view, applying in-kind
contribution limits to the type of activity at issue here would not be sufficiently tailored to the problem to justify its likely
impact on political speech. Accordingly, SBE should treat a broadcast hosted by a candidate or potential candidate no
differently than it does other appearances or commentary by political figures in the print or broadcast media,

Greater scrutiny may be appropriate during the period immediately preceding the election, when both the temptation to abuse
and the potential for harm are at their greatest. See e.g., Citizens United v. Federal Election Comm'n, 130 5.Ct. 876, 895
(2010} (“It is well known that the public begins to concentrate on elections only in the weeks immediately before they are
held”). Other regulations, such as the Federal Communication Commission’s (“FCC”) “equal time” rule, are specifically
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targeted at such pre-election campaign activity. In any event, because we understand that this latter issue is not immediately
of concern, it is not addressed in this advice letter. |

I
Background

A. First Amendment Standards

A major purpose of the First Amendment is “to protect the free discussion of governmental affairs ... includ[ing] discussions
of candidates.” Buckley v. Valeo, 424 U.S. 1, 14 {1976). The First Amendment guarantee “‘has its fullest and most urgent
application’ to speech uttered during a campaign for political office.” Ex v, San Francisco County Democratic Central
Comm., 489 U.S. 214, 223 (1989) (quoting Monitor Patriot Co. v. Roy, 401 U.5. 265, 272 (1971)}). More recently, tha
Supreme Court has warned against laws that, either through imprecision or complexity, impose impermissible burdens or
uncertainties on speakers “discussing the most salient political issues of our day.” Citizens United, 130 S.Ct. at 888, “Because
First Amendinent freedoms need breathing space to survive, government may regulate in the arca only with narrow
specificity.” NA4CP v. Button, 371 U.8. 415, 433 (1963).

This need for specificity means that not all campaign-related speech may be regulated. Only campaign speech that can be
identified as “express advocacy or its functional equivalent” meets a sufficiently definite standard that it may be subject to
some government imposed limits. Federal Election Comm'n v. Wisconsin Right to Life, 551 U.5. 449, 469-70 (2007)
(“WRTL").2 Therefore, in the case of a radio broadcast involving a candidate or potential candidate, the question whether the
appearance is subject to regulation, including as an in-kind contribution, arises only to the extent the broadcast involves
express advocacy or its equivalent. If it does not, no further analysis is needed; the First Amendment precludes regulation of
the appearance through campaign finance laws. If the broadcast does involve express advocacy or its equivalent, the issue
becomes whether the purported restriction may be constitutionally applied. See, e.g., Citizens United, 130 S. Ct. at 898
(“Laws that burden political speech are subject to strict scrufiny, which requires the Government to prove that the restriction
furthers a compelling interest and is narrowly tailored to achieve that interest.”}(citation and internal quotations omitted).

*3 States have a strong inferest in enacting laws to preserve the integrity and fairness of the ejectoral process. Federal -
Election Comm 'n v. National Right to Work Comm,, 459 U.S. 197, 208 {1982). This includes measures relating to campaign
finance. Buckley, 424 U.S, at 26-29; see also Nixon v. Shrink Missouri PAC, 528 U.S. 377, 389 (2000). Limits on campaign
contributions - which generally have their most direct impact on the First Amendment right of free association, see Buckley,
415 U.S. at 25 - are subject to a somewhat less rigorous standard of review than are more direct restrictions on speech. In
analyzing laws that limit campaign contributions, courts will uphold the restriction if it promotes a “sufficiently important”
government interest and is “closely drawn” to avoid unnecessary abridgment of the right to free association. Jd. Under either
standard, however, the test to be applied is a demanding one.

With regard to dollar limits on the value of contributions, the Supreme Court has recognized two “sufficiently important”
state interests: an “anti-corruption™ interest and an “anti-circumvention interest.”” The first embraces not only express or
implied quid pro quo arrangements, but also the threat of undue influence by large donors over elecied officials, or the
appearance of it, which undermines public confidence in the integrity and fairness of the electoral system. Buckley, 424 U.S.
at 26-29: see also Shrink Missouri PAC, 528 U.S. at 389 (“In speaking of improper influence and opportunities for abuse ...
we recognized a concern not confined o bribery of public officials, but extending to the broader threat from politicians too
compliant with the wishes of large contributors.”). The second interest is furthered by measures designed to prevent evasion
or circumvention of legitimate campaign finance restrictions, so that individuals or organizations may not undermine valid
contribution limits indirectly. See Buckley, 414 U.S. at 46-47. In-kind contribution limits promote both of these interests.

B, Federal Media Exception
Federal law provides a useful example of how First Amendment values may be accommodated in campaign finance
regulation. The Federal Election Campaign Act (“FECA”), 2 U.S.C. § 431, ef seq., was amended shortly after its enactment
to provide a specific statutory exception for most media appearances by a candidate. See 2 U.5.C. § 431(5)(B)(@). When it
added the media exception in 1974, Congress indicated that it was intended to make clear that campaign finance regulation
would not “limit or burden in any way the First Amendment freedoms of the press and of association. Thus the exclusion
assures the unfettered right of the ... media to cover and comment on political campaigns.” H. Rep. No. 93-943, 93d Congs.,
2d Sess. at 4 (1974); see also First National Bank of Boston v. Bellotti, 435 U.S. 765, 781 (1978) (discussing rationale for
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media exception), This special protection of press freedoms is justified not because of any special privilege the press enjoys,
but because press entities serve a critical role in our society as a forum for public debate.3

*4 Under regulations adopted pursuant to FECA, contributions and expenditures are defined so as to exclude “any cost
incurred in covering or carrying a news story, commentary, or editorial by any broadeasting station ..., Web site, newspaper,
magazine, or other periodical publication ...” except when the facility is “owned or controlled by any political party, political
committee, or candidate ....” See 11 CFR § § 100.73(contributions), 100,132 (expenditures). For media facilities cwned by a
party, candidate, or political committee, federal law exempts only news stories that meet other criteria to ensure faimess.4
However, fairness, balance, or lack of bias are not requirements for media outlets not owned or controlled by a party,
candidate, or political committee. /d.

Courts interpreting this provision have set forth a fwo-part analysis. Federal Election Comm'n v. Phillips Publishing, Inc.,
517 F.Supp. 1308, 1312-13 (D.D.C. 1981} (citing Reader’s Digest Ass’n v. Federal Election Comm’n, 509 F.Supp. 1210

(S.D.N.Y. 1981).

Under the Reader’s Digest procedure, the initial inquiry is limited to whether the press entity is owned or controlied by any
political party or candidate and whether the press entity was acting as a press entity with respect to the conduct in question. ...
If the press entity is not owned or controlled by a political party or candidate and it is actmg as a press entity, the FEC lacks
subject matter jurisdiction and is barred from investigating the subject matter of the complaint.

Phillips Publishing, 517 F.Supp. at 1313 (citations omitted). In other words, provided an independent press entity acts “as a
press entity,” the content of any political message it disseminates is largely irrelevant for federal campaign finance purposes.
A number of states have adopted similar explicit media exceptions as part of their campaign finance laws to accommodate
First Amendment values.

C. Maryland Campaign Finance Law

Regulation of Contributions and Expenditures
The Maryland Campaign Finance Law regulates contributions and expenditures in connection with State elections. See
Annotated Code of Maryland, Election Law Article, § 13-101 ef seq. Under that law, all campaign finance activity must be
conducted through a “campaign finance entity.” EL § 13-202(a). In addition, the establishment of a campaign finance entity
is made an express prerequisite to the filing of a certificate of candidacy for State office. EL § 13-202(b).

Once established, the campaign finance entity is to file regular reports with SBE of all contributions received and
expenditures made. See EL § 13-304. SBE publishes a Summary Guide to assist candidates, contributors, officers of
“campaign finance entities, and others in complying with these requirements. EL § 13-103. Campaign finance obligations are
continuing in nature. So long as an individual maintains a campaign finance entity registered with SBE, the campaign
remains subject to the Title 13's bookkeeping requirem ents, periodic reporting duties, and contrib ution limits. See, e.g., EL
§ 13-312; see also EL § 13-305 (treasurer may file affidavit in lieu of report in certain circumstances). Winding down or
terminating a campaign finance entity requires compliance with several provisions of the Election Law Article, including
those relating to disposition of remaining campaign funds and the filing of a final report. EL § § 13-247, 13-310, 13-311.

Contribution Limits and In-kind Contributions

*5 The Campaign Finance Law generally imposes limits on a donor’s political contributions based on a four-year election
cycle. See EL § 1-101(w) (defining “election cycle”). In general, during any election cycle, the statute caps a donor’s
contributions to any one candidate at $4,000, and at $10,000 to ail campaign finance entities in the aggregate. EL § 13-226.
The State election law defines a “contribution” as “the gift or transfer, or promise of gift or transfer, of money or other thing
of value to a campaign finance entity to promote or assist in the promotion of the success or defeat of a candidate, political
party, or question.” EL § 1-101(0)(1) (emphasis added). When a contribution is made in a form other than a direct gift of
money to the campaign treasurer, it is considered an in-kind contribution.

The Summary Guide provides, in relevant part, the following explanation of an in-kind contribution:

An in-kind contribution includes any thing of value (except money). For example: a person can contribute
bumper stickers to a candidate’s committee. The amount of the contribution equais the fair market value of the
bumper stickers. An in-kind contribution counts towards the donor’s contribution limits.
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Summary Guide - Maryland Candidacy & Campaign Finance Laws (revised July, 2006) at 27. In addition to giving a thing of
value directly to a campaign, there are two other generic sitvations in which an in-kind contribution occurs: if a payment is
made to a third party to defray a charge incurred by the campaign (see, e.g., EL § 13-602(a)(4)(i)), or if spending in support
of a candidate is dome in “coordination” with the campaign. Compare EL § 1-101(bb) (defining an “independent
expenditure,” which is not treated as an in-kind contribution). The complaint letter appears to suggest that the broadcast of &
talk show hosted by a candidate might be viewed as either a donation of free air-time or as an expenditure by the station made
in coordination with the campaign.

It

Analysis

In contrast to federal law and the campaign finance laws of some other states, Maryland statutes do not expressly except from
the definition of a “contribution” the imputed cost or fair market value of media coverage of a campaign. See EL § 13-101(1)
(defining “contribution”). Even so, it has been SBE’s longstanding administrative practice not to regard traditional media
coverage of candidates as in-kind contributions. This policy has been followed without regard to the political content, if any,
of the candidate’s message. SBE’s past practice is thus entirely appropriate in light of the First A m endment concerns
outlined above. Intrusive inquiry into the content of a candidate’s speech inevitably has a chilling effect on free expression.
Faced with a possible campaign violation, some candidates would doubiless censor their remarks, inhibiting the quantity and
quality of public discourse.

*6 On the other hand, the First Amendment does not exempt media outlets from all campaign finance regulation. Unrestricted
campaign finance activity could result in the exact type of harm that contribution limits were intended to prevent.5 Certainly,
the possibility exists that elected officials could become too reliant upon or indebted to a media company in the same way
this could occur with other private interests. See, e.g., Citizens United, 130 $.Ct. at 905 {expressing concerns about unequal
treatment of corporations under federal media exception). This concern is legitimate.6 However, it seems plain that
mechanical application of the in-kind rule to prevent possible misconduct by broadcasters would not be sufficiently “tailored”
to the problem to meet the First Amendment standard.

As an example, because campaign finance obligations exist so long as a “candidate” maintains a campaign finance entity to
support any current or future campaign - regardless of current activity or aa intention to run - the in-kind rule could in theory
be applied to any past media appearance by the candidate, at any time, throughout the entire course of the candidate’s State
political career. In addition, the in-kind requirements could be triggered by others as well, including a spokesperson,
strategist, consultant, or any other person, acting in coordination with the campaign. Thus, a significant amount of core
political speech might be suppressed solely to guard against a mostly theoretical, or at least rare, threat of abuse. This is
regulation the First Amendment does not allow. See, e.g., Citizens United, 130 S. Ct. at 891 (First Amendment requires
giving “benefit of any doubt to protecting rather than stifling speech.”) {quoting WRTL, 551 U.8. at 469 (2007)).

Our Office is not aware of any similar cases in which a federal or state agency has successfully upheld a finding that media
commentary by a candidate (or those coordinating with the candidate’s campaign) amounted to an impermissible in-kind
contribution. See, e.g., San Juan County v. No New Gas Tax, 157 P.3d 831 (Wash. S. Ct. 2007) (criticism of gas tax by radio
talk show hosts during regularly scheduled program for which the broadcaster did not normaily require payment was not an
in-kind contribution to political committee seeking to overtumn tax by ballot initiative); 2003 Ariz. Op. Atty. Gen. 12, 2003
WL 23966055 (Ariz. A.G.) (candidate’s media appearance not a contribution under statutory exception); In e Dornan, MUR
4689, Statemnent of Reasons (“SOR”) of Chm’n Wold and Commr’s Elliott, Mason, and Sandstrom (FEC “Matters Under
Review,” Feb. 14, 2000) {concluding media exception applies to guest host of radio show, whether before or after becowning
a candidate for federal office).?

Nor does the absence of a statutory media exception require 2 different outcome. For example, the Arizona Attorney General
noted that that Office had reached the same conclusion before the exception was added to the Arizona Code. “In 1988, even
though there was not yet a news media exemption in Arizona’s campaign finance faws, the Arizona Attorney General opined
that ‘regulation of newspaper editorials would clearly run afoul of constitutional guarantees of freedom of the press ...” 2003
Ariz. Op. Atty. Gen. No. 103-003 at 2 (quoting Arizona Attorney General Opinion No. 183-020 (1988)).

*7 Thus, even if a state lacks an explicit media exception in its campaign finance law, one may be implied in construing the
law consistent with constitutional limitations, For example, in Laffey v. Begin, 137 Fed. Appx. 362 (1* Cir. 2005), the Rhode
Island board of elections brought an enforcement action against an incumbent mayor, alleging that he had received an in-kind
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contribution when a local radio station allowed him to host a weekly radio show. The mayor sued, claiming that the board
action abridged his First Amendment rights. Eventually, the board agreed to suspend its enforcement action and the First
Circuit remanded the case for an assessment of how the state election faw accommodated the First Amendment,

The clear teaching of these authorities is that any enforcement policy that involves close regulation of the content of political
speech can impermissibly threaten the values protected by the First Amendment. The Constitution is better served by a
content-neutral analysis specificaily targeting efforts to evade applicable campaign finance limits. See, e.g., San Juan County,
157 P.3d at 841 (observing that Washington Code “limits judicial inquiry into the content of the speech, focusing instead on
the content-neutral question of whether the radio station ordinarily would collect a fee for the broadcast”); compare EL §
13-602(2)(4)(i) (prohibiting persons from defraying costs of campaign finance entity directly or indirectly); see also Federal
Election Comm'n v. Massachusetts Citizens for Life, 479 U.S. 238, 250-51 & n.5 (1986} (holding, in part, that a “Special
Edition” newsletter expressly advocating election of pro-life candidates was not covered by FECA’s media exception and
was not akin to the normal business activity of a press entity, relying on content-neutral factors).

It is true that in some earlier cases, the FEC sought to put content restrictions on th e on-air statem ents of candidates. See,
e.g., FEC Advisory Op. 1977-42 (limiting candidate’s permissible speech as host of public affairs radio program}. But that is
clearly no longer the case, provided the candidate appears on an “independent” media outlet that is performing its normal
press function. See In re Dornan, MUR 4689, SOR of Com’r Wold et al.; see also FEC Advisory Op. 2005-19, at 5
(regarding press exemption for non-candidate despite “lack of objectivity” in coverage). Nor does the identity of the host
change the analysis. Whatever control over program content a host might exercise, the relevant consideration under FECA is
ownership or control of the station itself. /d. Nor is there a constitutionally relevant distinction between programs where a
candidate acts as “host,” as compared to those where a candidate responds to questions from a friendly interviewer or
audience of supporters. For First Amendment purposes, the identity of the speaker should be irrelovant. Citizens United, 130
S. Ct. at 898 (“Prohibited, too, are restrictions distinguishing among different speakers, allowing speech by some, but not by
others.”).

*§ To avoid a potential chilling effect on free expression, courts are likely to give considerable leeway to the editorial or
programming decisions of media companies, including a company’s choice of host. See, e.g., Miami Herald Publishing Co.
‘v. Tornillo, 418 U.S. 241, 244 (1974) (holding ‘right of reply’ statute to be an unconstitutional intrusion into the function of
editors).s Therefore, generally speaking, the use of objective, content-neutral criteria is an approach better suited to the First
Amendment. In this regard, some factors to consider might include whether the program at issue is consistent with the
station’s usual format, whether it was created well in advance of the campaign season or o provide a campaign vehicle for
the candidate, and whether the station would ordinarily have collected a fee for the broadcast. The purpose of these questions
would be to help SBE assess whether otherwise protected media activity is in reality an effort to promote a particular

candidacy.

11

Conclusion
Tn light of the more than 35 years® experience of courts and the FEC in interpreting a media exception consistent with the
First Amendment, federal law probably offers the most useful guidance on the issue you have asked about. In line with that
guidance, we would advise that, in considering possible misconduct relating to the coverage of political discussion by a
candidate or potential candidate, the focus should remain on activity by the media outlet that appears to be inconsistent with
its ordinary press or broadcast fanction.

Ordinarily, SBE would not analyze the broadcast of a candidate’s political remarks as a possible in-kind contribution. The
reason advanced for doing so here appears mainly to derive from the participation of former Govemnor Ehrlich as a host or
co-host of the broadcast, and the control over the show’s content that circumstance implies, But as is explained above, this
consideration does not appear to be decisive, or even greatly relevant, for First Amendment purposes. Similarly, charges of
media bias or a lack of balanced coverage do not provide grounds for subjecting a particular media outlet to campaign
finance regulation where it would not be otherwise. Consequently, we see no reason in this situation for SBE to depart from

its usual practice.

Douglas F. Gansler
Attorney General
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Jeffrey L. Darsie

Assistant Attorney General

Robert N. McDonald

Chief Counsel Opinions and Advice

Fditor’s Neote:

*9 This opinion was originally issued as a letter of advice.

Footnotes

1

Endd of Dacunent

According to public statements by the Ehrlich campaign and WBAL station management, the program will not be aired after the
former Governor files a certificate of candidacy on or before the July 6, 2010 deadline. From that date, the FCC'’s “equal time” rule
would apply to any “use” of the station by a filed candidate. See 47 U.S.C. § 315(a); 47 CFR § 73.1940 et seq.

The “functional equivalent” of express advocacy is a political message that is “susceptible of no reasonable interpretation other
than as an appeal to vote for or against a specific candidate.” FRTL, 551 U.S. at 469-70,

The Supreme Court has explained:

The press cases emphasize the special and constitutionally recognized role of that institution in informing and educating the public,
offering criticism, and providing a forum for discussion and debate. Mills v. Alabama, 384 U.S,, at 219, 86 S.Ct., at 1437, see
Saxbe v. Washington Post Co., 417 U.S, 843, 863-864, 94 S.Ct. 2811, 2821-2822, 41 L.Ed.2d 514 (1974) (Powel}, J., dissenting).
But the press docs not have a monopoly on either the First Amendment or the ability to enlighten. Cf. Buckley v. Valeo, 424 U.S,,
at 51 n. 56, 96 S.Ct., at 650; Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 339-390, 89 §.Ct. 1794, 1806-1807, 23 L.Ed.2d
371 (1969); New York Times Co. v. Sullivan, 376 U.8. 254, 266, 84 S.Ct. 710, 718, 11 L.Ed.2d 686 (1964); dssociated Press v.
United States, 326 U.S. 1, 20, 65 S.Ct. 1416, 1424, 89 L.Ed. 2013 (1945).

Betlotti, 435 U.S, at 781-82 (footnotes omitted).

For a candidate-owned facility, only a news story:

(a) That represents a bona fide news account communicated in a publication of general circulation or on a licensed broadcasting
facility; and

(b) That is part of a general pattern of campaign-related news accounts that give reasonably equal coverage to all opposing
candidates in the circulation or listening area, is not a contribution.

I1 CFR § 100.73(a)(b).

Candidates often promote their candidacies through paid radio advertisements. If a radio station were to permit a candidate to air a
campaign ad for free when it charged other advertisers, including other candidates, the frec air time would be an in-kind
contribution to the candidate by the radio station, Similarly, if & third party paid for the candidate’s ad on behaif of the campaign,
that, too, would be an in-kind contribution.

Although we recognize the potential for abuse, in the “free media” context this risk is arguably less as compared to other forms of
in-kind contribution. In the ease of a public broadcast, there can be no question as to the relationship between the candidate and the
broadcaster. This may, in itself, encourage candidates and broadcasters to remain at arms-length with respect to policy issues

affecting the company.

FEC Advisory Opinions and enforcement actions (“Matters Under Review”) are available on-line at the FEC's website:
www.fec.gov (last visited May 20, 2010).

As the Supreme Court observed in Miami Herald:
“The choice of material to go into a newspaper, and the decisions made as to limitations on the size and content of the paper, and

treatment of public issues and public officials - whether fair or unfair - constitute the exercise of editorial controi and judgment. It
has yet to be demonstrated how governmental regulation of this crucial process can be exercised consistent with First Amendment
guarantees of a free press as they have evolved to this time.”

418 U.S. at 258 (citations omitted).
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Wayne, Jonathan

From: James Parker [iparker339@roadrunner.com]
Sent: Wednesday, June 08, 2012 4:568 PM

To: Wayne, Jonathan

Subject: News papers

Jonathan:

As you know we have to account very closely for every penny used in our elections. If my
wife could buy a local paper her editorial staff could selectively control my opponents input
and greatly enhance my positive exposure.

In the case of Sussman buying papers in Pingrees district I see it as a blatant attempt to
prompt her candidacy to the demise of other candidates. It may be a Federal office but it
is an in state election. Just talking about it gives her more exposure than her opponents

get.

This should not be allowed without full disclosure.
Rep Jim Parker

District 18

Bangor, Veazie, Orono

Ssent from my iPad



July 6, 2012

Jonathan Wayne

Executive Director

Commission on Governmental Ethics and Election Practices
135 State House Station

Aungusta, ME 04333-0135

Re: Proposed Rule 2012-P10 and 2012-P1 1

Dear Director Wayne:

I am pleased to submit some additional comments on behalf of Maine Citizens for Clean
Elections (“MCCE”) regarding the “press exemption” draft approved at the May 30, 2012
meeting of the Commission.

MCCE is a nonpartisan organization that has been advocating for the full and effective
implementation of the Maine Clean Election Act since it was passed in 1996. MCCE also
supports effective disclosure and transparency in campaign funding as vital to our democratic
process.

We continue to sapport the Commission’s effort to codify the press exemption in its regulations.
Without repeating our previous comments, we offer only a few suggestions where we have
questions or concerns,

1. We do not understand the necessity of 10(b}) of the draft, and we find it potentially
confusing, This subparagraph relates to circumstances in which a media entity has
published an item in exchange for compensation or reimbursement. Under such
circumstances, there can be no doubt that an expenditure has occurred under current rules
as widely understood. The expenditure consists of the money paid to reimburse the
media entity, The person making the reimbursement is the person who should be
expected to report the expenditure under Maine law.

We are concerned that bringing this type of transaction under the “press exemption™
provision is potentially confusing and unnecessary, For a hypothetical comparison, a
printing company that prints up lawn signs for a candidate does not need an exemption
from the definition of “expenditure.” We doubt anyone would suggest that the printing
company has made an “expenditure” when the printing was merely the fulfillment of a
contract for a customer. The expenditure consists of the candidate’s payment for the law
signs, and it is the candidate who must report the expenditure. The same transaction

Partner Organizations
AARP Maine, Cornmen Cause Maine, EqualityMaine, League of Women Voters of Maine, League of Young Voters,

Maine AFL-CIO, Maine Council of Churches, Maine People's Alliance/Maine People’s Resource Center,
Maine State Employees Assaciation/SEIU Local 1989, Maine Women's Lobby, NAACP-Partland, Sierra Club Maine Chapter
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should be reported only once. Much the same analysis should apply to a media entity
that publishes an item in exchange for compensation or reimbursement. The media entity
has not made an expenditure, although it is possible that the entity that provides the
reimbursement has made one, depending on other factors.

We believe this interpretation should be applied regardless of whether the media entity is
paid to publish a specific item, or is more generally the recipient of financial support such
as a general purpose grant. Either way, the expenditure is properly attributed to the
candidate rather than the media entity.

2. We also believe that subparagraph 10(c)(ii) may be unnecessary and potentially
confusing. The initial paragraph — 10(c) — already limits the criterion to cases where the
candidate is the “subject of the news story, commentary, or editorial.” Thus, it seems
redundant to add 10(c)(ii) to carve out the situation where the commentary or editorial is
“about other candidates . . ..”

If additional clarification is needed, we would recommend amending the phrase in 10{c)
to read “. . . owned or controlled by any candidate, or authorized campaign committee of
the candidate, whe whose election campaign or opponent is a subject of the news story,
commentary, or editorial . . .” This would make it quite clear that news stories,
commentaties or editorials about subjects other than the race involving the owner-
candidate are entitled to the press exemption. If this clarification is included in 10(c)
subparagraph 10(c)(ii) should be deleted.

3. We support the interpretation of the statutory phrase “broadcast station” to apply equally
to cable television operators, programmers and producers consistent with the FEC’s
regulations (although it was not immediately clear how this is actually accomplished in
the Draft Rule language dated May 30, 2012).

In all other respect we support the drafl.

Thank you very much, and we look forward to continuing to work with you and the Commission.

Sincerely yours,

OM Creyo

John Brautigam



July 6, 2012

By Email and First Class Mail

Walter F. McKee, Chair

Maine Commission on Governmental
Ethics and Election Practices

135 State House Station

Augusta, Maine 04333-0135

RE: June 1, 2012 Commission Invitation o Comment on Revised Rule
Interpreting Press Exception.

Dear Mr. McKee:
Intreduction and Summary

The New England Cable and Telecommunications Association, Inc, (“NECTA”)
represents most New England cable television operators in Jegislative and regulatory
matters. NECTA respectfully offers this letter in licu of written commenis in response to
the June 1, 2012 Memorandum Invitation to Comment on Revised Rule Interpreting
Press Exception (“June 1 Memorandum”) issued by the Maine Commission on
Governmental Ethics and Election Practices (“Commission”). NECTA sirongly supports
the recommendation that the “press exception” of 21 AM.R.S.A. §§ 1012(3)(B)(1) and
1052(4)(B)(1) (“Maine Exception Statutes”) be mterpreted in 4 manner identical to
longstanding counterpart federal law provisions. ' Accordingly, the Commission should
construe the campaign finance press exception to apply to all televised news,
commentary and editorials, provided that such outlet is not owned or controlled by a
pacty, pohtlcal comm1ttee or candidate as precluded in applicable state and federal
campaign laws.” NECTA commends the Commission for its careful consideration of this
important First Amendment issue.

Background and Prior Proceedings

The Commission has been considering changes to the press exception since at
least Januvary 2012, and has solicited and received several rounds of commentis from
interested persons and groups. See June 1 Memorandum; see also May 22, 2012

! Section 1012(3)(B)(1) establishes the press exception for political campaigns and Section 1052(4)XB}(1)
does the same for political action commnittees.

2 NECTA. is amenable to a legislative change to clarify the stafutory text but does not see such change as
required to interpret the Maine Exception Statutes to include cable.

Murtha Cullina LLP | Attorneys at Law
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Memorandum from Executive Director to Commissioners (attaching prior draft Rules and
attaching comments filed). Section 7(10) of Proposed Commission Rule 94-270
(circulated with the June 1 Memorandum) interprets the “press exception” set forth in the
Maine Exception Statutes which provides that televised news, commentary and editorial
stories shall not be considered reportable “expenditures” under campaign finance laws.
E.g.21 AMR.S.A. § 1012(3)(B)(1) (“expenditure” excludes “[ajny news story,
commentary or editorial distributed through the facilities of any broadcasting station,
newspaper, magazine or other periodical publication...” unless owned ot controlled by a
party, political commitiee or candidate). The press exception text in the Exception
Statutes is materially identical to the counterpart federal “press exception,” Compare 2
U.S.C. § 431(9)(B)(®). In addition to requesting comments on “any aspect” of the
Proposed Rule, the Memorandum specifically solicits comment on specific press
exception issues including the following:

“3) Can the Commission’s tule interpret the statutory phrase “broadcast
station” to exempt cable television operators, programmers and producers
(as the FEC has)?”

June 1 Memorandum, p. 1; compare 11 C.F.R, § 100.132 (excluding costs
associated with news, commentaty and editorials by “any broadcasting station
(including a cable television operator, programmer or producer))....” (emphasis
added).

NECTA Comments

1. The Commission Should Interpret the Maine Exception Statutes to
Include Cable Operators and Programming.

The Commission lawfully may, and should as a policy matter, construe the Maine
Exemption Statutes to encompass cable television providers and programming, for
multiple reasons. First, the Maine legislature adopted virtually the same text as the
longstanding counterpart federal press exception, which has maintained rules expressly
covering cable broadcasters since 1996, long before enactment of the Maine statute.
Accordingly, absent contrary indications in the legislative history (which do not, to
NECTA’s knowledge, in fact exist), the Maine legislature should be assumed to intend a
similar scope that includes cable operators. At minimum, Maine law authorizes the
Commission to adopt the Federal Election Commission interpretation as persuasive
guidance in interpreting the counterpart Maine statutes, See Neal Prescott v. State Tax
Assessor, 721 A. 2d 169, 172-73 (ME 1998) (determining that interpretation of a Maine
state statute may be guided by federal court decisions involving a similar federal tax code
provision); Maine Human Rights Comunission et al., v. City of Auburn et al., 425 A. 2d.
990, 996 (ME 1981} (affirming lower court’s application of a federal rule where the
Maine statute was modeled after federal statutes). Additionally, the plain meaning of
“broadcasting” and “broadcasting stations” easily encompass cable television companies

3981187
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that distribute the same or highly similar confent to most Maine consumers over the same
cable television platform.3

2. The Commission Should Construe the Maine Exemption Statutes
1o Avoid Manifest Potential Constitutional Problems.

The Executive Director’s May 22, 2012 Memorandum to the Commission
properly highlighted the importance of the press exception “becavse it allows
publishers of news and commentary to present to the public news reports and
viewpoints concerning candidates, without the fear that they will be entangled in
campaign finance regulations.” Id., p. 2. NECTA concurs, and to the extent the
Commission does not rest on legislative intent and plain meaning, NECTA
requests that the Board avoid evident First Amendment difficulties by construing
the press exception to apply to cable television operators and outlets, as is done
under longstanding federal law.

The strong First Amendment policies recognized in the legislative history
of the federal press exception apply equally to broadcast and cable-generated
news, commentary and editorials. See H.R. Rep. No, 93-1239, at 4 (1974)
(stating that Congress did not intend to “limit or burden in any way the First
Amendment freedoms of the press and of association. [The exception] assures the
unfettered right of the newspapers, TV networks, and other media to cover and
comment on political campaigns™). Understandably, a 2010 legal opinion from
the Maryland Attorney General to the Maryland State Board of Elections
identified no cases nationally “in which a federal or state agency has successfully
upheld a finding that media commentary by a candidate (or those coordinating
with the candidate’s campaign) amounted to an impermissible in-kind
contribution....” Sece Maryland Attorney General’s Office May 24, 2010 letter to
Administrator, Maryland State Board of Elections, p. 8 (copy attached as Exhibit
A The Maryland Attorney General also concluded that media statements
received First Amendment protections even in the absence of a statutory media
exception. Id., p. 9 (discussing Arizona and Rhode Island laws).

? E.g., Merriam-Webster Dictionary Online (m-w.com): “cast or scattered in all directions...made public by
means of radio or television. ...of or relating to radio or television broadcasting”). Once again, no
legislative history suggests that “broadcast station” was intended to be used in a narrow, hypertechunical
sense, to limit the press exemption to the handful of broadcast television stations and to exciude hundreds
of channels of cable-delivered programming.

3981187
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Conclugion

For the foregoing reasons, the Commission may lawfully, and should as a matter
of policy, apply the press exception to cable operators and programming in Maine
without the necessity of amendments to the Maine Exception Statutes.

Very truly yours,
f; ploel Dy s nsdle ﬁ’,%”‘{l

Robert J, Munnelly, Jr.”
Murtha Cullina LLP

:?f.'?’,cﬁééw A/JQ . ﬁa—fﬂmﬂ»’//}%/gﬂ
William D, Durand
New England Cable and
Telecommunications Association, Inc.

cc;  Jonathan Wayne, Executive Director

3981187
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EKATHERWNE WINFREE

DoucLAg I GANSLER
Chigf Pepuiy Attorney General

Attaraey Ganaral

)

{darsie@oapstate.md.n3

Joun B. FFOWARD, JI.
Deputy Attorney General

T-Mail
- STATE OF MARYLAND ‘
(410) 5767036 . OFFICE OF THE ATTORNEY GENERAL (410) 576-6356
FacsmiE No, . WRITER'S DIrECT DAL No.

May 24, 2010

Ms. Linda H. Lamone
Adminisirator

Maryland State Board of Elections
151 West Street — Suite 200
Annapolis, Maryland 21401

Dear Ms. Lamnone: .

You have requested legal advice regarding a letter submitted to the State Board of
Elections (“SBE") by the Maryland Democratic Party alleging that former Governor Robert
.Ehrlich and WBAL Radio have violated Maryland’s ¢ampaign finance law. In essence, the
o Tetter asserts that, because the former Governor acts as host or co-host of a show on WBAL
& Radio, the station has'made an illegal in-kind contribution to his gubernatorial campaign.
The legal issue concerns the circumstances under which the broadcast of political discussion
or commentary by a candidate ot prospective candidate would amount to-an in-kind

contribution by the br oadcaster

In general, state efforts to 1egulate media appearances by a candidate, potentlal
candidate, or others through a state’s Gampaign finance laws raise s1g111ﬁcant First
Amendment concerns. This is true even where the person appearing hag some practical
control over the content of the broadeast, including as host. Significantly, research by our
Office has revealed no recent instances, under either federal law or the laws of other states,
where in-kind coniribution limits have been successfully applied in the way urged by the
complaint. To the contrary, courts have routinely disapproved efforts to closely regulate the
content of print or broadcast media featuring political discussion. The role of the candidate
or potential candidate in that discussion does not fundamentally change that analysis, Our
Office therefore advises that, consistent with its past practice withrespect to media coverage

" of a candidate or potential candidate, SBE should decline to treat the radio broadcasts
- complained of as an illegal contribution to the Ehtlich campaign.

Several objective, contenbneutral factors favor this conclusion. Fixst, if the radio
show at issue significantly pre-dates the current campaign season, it is unlikely that a coust
would find the station created the program as a vehicle to promote an actual or prospective
candidacy. Second, a live call-in show featuring political discussion that is similar in format

200 Saint Paul Place ¢ Baltimore, Maryland 21202-2021
Main Office (410) 576-6300 < Main Office Toll Free (888} 743-0023
Consumer Complaints and ngniries (410) 528-8662 # Health Advocacy Unit/Billing Complmnts (410) 528-1840
Health Advocacy Unit Toll Free (877) 261-8807 % Homebuilders Division Toll Free (877) 259-4525 % Telephone for Deaf (410} 5'?6—6372

& www.oag.state.md.us
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to other broadeasts regularly aired by the station would tend to negate an inference that the
show was created especially for a campaign purpose. Third, if the program appears to be part
of the station’s ‘ordinary broadcasting business, sponsored by paid commercial
advertisements, that, too, makes it unlikely the program would be deemed a contribution to
a particular campaign. In such eircumstances, it would not appear that a station has donated
' to a campaign free air-time for which it would ordinarily charge a fee. Cf ILetter from
Assistant Atiotney General Kathryn M. Rowe to Delegate George W. Owings, 111 (August
25, 1994) (conclnding that political use of a public access channel is not an in-kind
contribution, in part because the cable franchisee does not charge for time), Therefore,
regardless of any reason a candidate or potential candidate might have for hosting this type
of show, from the station’s perspective, the shiow would not amount to an unpaid

“infomercial,”

Unquestionably, Maryland has a sirong interest in preventing the evasion of its
campaign finance limits through indirect means. This includes, of course, misconduct by .
media companies. But the First Amendment demands a lighter touch in this area, due to the
‘media’s role in providing a forum for public debate. This calls for a regulatory approach
natrowly iailored to prevent the threatened harm, while avoiding unnecessary burdens on
political speech. In our view, applying in-kind contribution limits to the type of activity at
1issue here would not be sufficiently tailored to the problem to justify its likely impact on
political speech. Accordingly, SBE should treat a broadcast hosted by a candidate or
potential candidate no differently than it does other appearances or commentary by political

figures in the print or broadcast media.

Greater scrutiny may be appropriate during the period immediately preceding the
 election, when both the temptation to abuse and the potential for harm are at their greatest,
See e.g., Citizens United v. Federal Election Comm'n, 130 S.Ct. 876, 895 (2010) (“Itis well
known that the public begins to concenirate on elections only in the weeks immediately
before. they are- held.”). - Other regulations, such as the Federal Communication
Commission’s (“FCC”) “equal time” rule, are specifically targeted at such pre-election
campaign activity. In any event, because we understand that this latter issue is not
immediately of concern, it is not addressed in this advice letter.!

! According to public statements by the Elnlich campaign and WBAL station tanagement,
the program will not be aired after the former Govexnor files a certificate of candidacy on or before
the July 6, 2010 deadline. From that date, the FCC’s “equal time” rule would apply to any “use” of
the station by a filed candidate, See 47 U.S.C. §315(a); 47 CFR-§73.1940 et seq.
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Background

First Amendment St&n dords

A major purpose of the First Amendment is “to protect the free discussion of
governmental affairs . ., includfing] discussions of candidates,” Buckley v. ¥Yaleo, 424 U.S,
1, 14 (1976). The First Amendment guarantee ““has its follest and most urgent application’
to speech uttered during a campaign for palitical office.” Eu v. San Francisco County
Democratic Central Comm,, 489U.8. 214, 223 (1989) (quoting Monitor Patriot Co, v. Roy,
401 U.8. 265, 272 (1971)). More recently, the Supreme Court has warned against laws that,
either through imprecision or complexity, impose impermissible burdens or uncertainties on
speakers “discussing the most salient political issues of our day.” Citizens United, 130 S,Ct,
at 888. “Because First Amendment freedoms need breathing space to survive, government
may regulate in the area only with narrow specificity,” NAACP v, Buiton, 371 U.5. 415,433

(1963).

This need for specificity means that not all campaign-related speech may be regulated.
Only campaign speech that can be identified as “express advocacy or its functional
equivalent” meets a sufficiently definite standard that it may be subject to some government
imposed limits, Federal Election Comm 'nv. Wisconsin Right fo Life, 551 U.S. 449, 469-70
(2007) (“WRTL”)? Therefore, in the case of a radio broadcast involving a candidate or
potential candidate, the question whether the appearance is subject to regulation, including
as an in-kind coniribution, arises only to the extent the broadcast involves express advacacy
or its equivalent. Ifit does not, no furthier analysis is needed; the First Amendment precludes
regulation of the appearance through camnpaign finance laws, Ifthe broadeast does involve
express advocacy or its equivalent, the issue becomes whether the purported restriction may
be constitutionally applied. See, e.g., Citizens United, 130 S. Ct. at 898 (“Laws that burden
political speech are subject to strict serutiny, which requires the Government to prove that
the resiriction furthers a compelling interest and is narrowly tailored to achieve that
interest.”)(citation and internal quotations omitted).

States have a strong interest in enacting laws to preserve the integrity and faimness of
the electoral process. Federal Election Comm 'nv. National Right to Work Comm., 459U.3,
197, 208 (1982). This includes measures relating to campaign finance, Buckley, 424 U.S.
at 26-29; see also Nixon v. Shrink Missouri PAC, 528 U.8. 377, 389 (2000), Limits on-
campaign contributions—which generally have their most direct impact on the First
Amendment right of free association, see Buckley, 415 1.8, at25—are subject to a somewhat

2 The “functional equivalent” of express advocacy is a political message that is “susceptible
of no reasonable interpretation other than as an'appeal to voie Tor or against a specific candidate.”

WRTL, 551 U.8, at 469-70.
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less rigorous standard of review than are more direct restrictions on speech. In analyzing
laws that limit campaign contributions, courts will uphold the restriction if il promotes a
“sufficiently important” government interest and is “closely drawn” to avoid unnecessary
abridgment of the right to free association. Jd. Under either standard, however, the test to

be applied is 2 demanding one.

With regard to dollar limifs on the value of contributions, the Supreme Court has
recognized two “sufficiently important” state interests: an “anti-coriuption” inferest and an
. “anti-circumvention interest.” The first embraces not only sxpress or iniplied quid pro quo

arrangements, but also the threat of undue influence by large donors over elected officials,
ot the appearance of it, which undermines public confidence in the integrity and fairness of
the electoral system., Buckley, 424 U.S. at 26-29; see also Shrink Missouri PAC, 528 U.S,
at 389 (“In speaking of improper influence and opportunities for abuse . . . we recognized a
coneern not confined to bribery of public officials, but extending to the broader threat from
politicians too compliant with the wishes of large contributors.”). The second interest is
furthered by measures designed to prevent evasion or circumvention of legitimate campaign
finance restrictions, so that individuals or organizations may not undermine valid
contribution limits indirectly., See Buckley; 414 U.S. at 46-47, In-kind contribution limits

promote both of these inferests.

Federal Media Exception

Federal law provides a useful example of how First Amendment values may be
accomumodated in campaign finance regulation. The Federal Election Campaign Act
(“FECA™), 2 U.8.C. §431, er seq., was amended shortly after its enaciment to provide a
specific statutory exception for most media appearances by a candidate, See 2 U.5.C,
§431(9)(B)(). When it added the media exception in 1974, Congress indicated that it was’
intended to make clear that campaign finance regulation would not “limit or burden in any
way the First Améndment freedoms of the press and of association. Thus the exclusion
assures the unfettered right of the ... media to cover and comment on political campaigns.”
I1. Rep. No, 93-943, 93d Congs., 2d Sess. at 4 (1974); see also First National Bank of Boston
v, Bellotti, 4351J.8. 765, 781 (1978) (discussing rationale for media exception). This special
protection of press fieedoms is justified not because of any special privilege the press enjoys,
but because press entities serve a critical role in our society as a forum for public debate.’

~ *The Supreme Court has explained:

The press cases emphasize the special and constitutionally recognized
role of that institution in informing and educating the publie, offering
criticism, and providing a forum for discussion and debate, Mills v.

- : (continued...)
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Under regulations adopted pursuant to FECA, contributions and expenditures are
defined so as to exclude “any cost incurred in covering or carrying a news story, commentary,
" or editorial by any broadeasting station . . ., Web site, newspaper, magazine, or other
periodical publication . . .” except when the facility is “owned or controlled by any political
party, political committee, or candidate .. .” See 11 CI'R §§100.73(contributions), 100,132
(expenditures). For media facilities owned by a party, candidate, or political committee,
federal law exempls only news stories that meet other criteria to ensure fairness. However,
fairness, balance, or lack of bias are not requirements for media outlets not owned or
controlled by a party, candidate, or political conmmittee. Id.

Courts initerpreting this provision have set forih a two-part analysis. Federal Election
Comm'n v. Phillips Publishing, Inc., 517 F.Supp. 1308, 1312-13 (D.D.C. 1981) (citing
Reader’s Digest Ass’n v. Federal Election Comm’n, 509 F.Supp. 1210 (S.D.N.Y. 1981).

Under the Reader’s Digest procedure, the initial inquiry is
limited to whether the press entity is owned or confrolled by any
political patty or candidate and whether the press entity was
acting as a press entity with respect to the conduct in question.

3 (..confinued) :

Alabama, 384 U.S, .at 219, 86 S.Ct, at 1437; see Saxbe v
Washington Post Co., 417 U.S, 843, 863-864, 94 S.Ct. 2811,
2821-2822, 41 L.Bd,2d 514 (1974) (Powell, J., dissenting). But the
pressdoes not have a monopoly on either the Fitst Amendment ox the
ability to enlighten, Cf Buckley v. Valeo, 424 U.S., at 51 . 56, 96
S.Ct., at 650; Red Lion Broadcasting Co. v. FCC, 395 U.S. 367,
389-390, 89 S.Ct. 1794, 1806-1807, 23 L.Ed.2d 371 (1969); New
York Times Co. v. Sullivan, 376 U.S. 254, 266, 84 3.Ct, 710, 718, 11
1.Bd.2d 686 (1964); dssociated Press v. United States, 326 U.S. 1,
20, 65 8.Ct. 1416, 1424, 89 L.Ed, 2013 (1945).

Bellott, 435 U.S. at 781-82 (footnotes omitted).

4 For a candidate-owned facility, only & néws story:

(a)  That reprosents a bona fide news account communicated
in a publication of general circulation or on a licensed broadcasting
facility; and :

(b)  Thatispart of a general pattern of campaign-related news

accounts that give ressonably equal coverage o all opposing
candidates in the circulation or listening area, is not a contribution,

11 CER §100.73(a)(h).
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.., If the press entity is not owned or controlled by a political
party or candidate and it is acting as a press entity, the FEC
lacks subject matter jurisdiction and s barred from investigating
the subject mafter of the complaint,

Phillips Publishing, 517 E.Supp. at 1313 (citations omitied), In other words, provided an -
independent press entily acts “as a press entity,” the content of any political message it
disseminates is largely irrelevant for federal campalgn finance purposes. A number of states
have adopted similar explicit media exceptions as part of their campaign ﬁnance laws to

accommodate First Amendment values.

Ii:[myland Cam_pazgn Finance Law
Regulation of c:ontrzbutzom and expenditures

The Maryland Campaign Finance Law regulates confributions and expendltures in
connection with State elections. .See Annotated Code of Maryland, Election Law Article,
§13-101 et seq. Under that law, all campaign finance activity must be conducted through a
“campaign finance entity.” BL §13-202(a). In addition, the establistiment of a campaign
finance entity is made an express prerequisite to the filing of a certificate of candidacy for

State office. EIL §13-202(b).

Once established, the campsign finance entity is o file regular reports with SBE of
all contributions 1ece1ved and expenditures made. See EL §13-304. SBE pubhshes a
-Summary Guide to assist candidates, contributors, officers of campaign finance entities, and
othets in complying with these requirements. EL §13-103, Campaign finance obligations
are continuing in nature. So long as an individual maintains a campaign finance entity
registered with SBE, the campaign remains subject to the Title 13's bookkeeping
requirements, periodic reporting duties, and contribution limits, See, e.g., FL §13-312; see
also BL §13-305 (treasurer muay file affidavit in lieu of report in certain circumstances).
Winding down or terminating a campaign finance entity requires compliance with several
provisions of the Election Law Article, including those relating to disposition of remaining
campaign funds and the filing of a final report. EL §§13-247, 13-310, 13- 311

Contribution timits and In-kind Contributions

The Campaign Finance Law generally imposes limits on a donor’s political
contributions based on a four-year election cycle, See EL §1-101(w) (defining “election
cycle™), in general, during dny election cycle, the statute caps a donor’s coniributions to any
one candidate at $4,000, and at $10,000 to all campaign finance entities in the aggregate. EL
§13-226, The State election law.defines a “contribution™ as “the gift or transfer, or promise
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of gift or transfer, of money or other thing of vaiue to a campaign finance entity to promote
or assist in the promotion of the success or defeat of a candidate, political party, or guestion.”
B, §1-101(0)(1) (emphasis added). When a contribution is made in a form other than a .
direct gift of money to the campaign treasurer, it i3 considered an in-kind contribution,

The Summary Guide provides, in relevant part, the following explanation of an in-
kind contribution: .

An inkind- contribution includes any thing of value .
(except motiey). For example: a person can contribute bumper
stickers to a candidate’s committce. The amount of the
coniribution equals the fair market value of the bumper stickers,
Anin-kind coniribution counts towards the donor’s contribution

limits,

Sumrmary Guide - Maryland Candidacy & Campaign Finance Laws (revised July, 2006) at
27. In addition to giving a thing of value directly to a campaign, there are two other generic
situations in which an in-kind coniribution occurs: if a payment is made to a third party to
defray a charge incurred by the campaign (see, e.g., EL §13-602(a)(4)(i)), or if spending in
support of a candidate is done in “coordination” with the campaign. Compare EL §1-
101(bb) (defining an “independent expenditure,” which is nof ireated as an in-kind
contribution). The complaint letter appeats to suggest that the broadeast of a talk show,
hosted by a candidate might be viewed as either a donation of free air-time or as an
expenditure by the stationi made in coordination with the campaign.

Analysis

In contrast to federal law and the campaign finance laws of some other states,
Maryland statutes donot expressly except from the definition of a “contribution” the imputed
cost or fair market value of media coverage of a campaign. See EL §13-101(1) (defining
“contribution”). Even so, it has been SBE’s longstanding administrative practice not to
regard traditional media coverage of candidates as in-kind contributions, This policy has
been followed withont regard to the political content, if any, of the candidate’s message.
SBE’s past practice is thus entirely appropriaté in light of the First Amendment concerns
outlined above, . Intrusive inquiry into the content of a candidate’s speech inevitably has a
chilling effect on free expression. Faced with a possible campaign violation, some
candidates would doubtless censor their remarks, inhibiting the quantity and quality of public

discoursge.

On the other hand, the First Amendment does not exerpt media outlets from all
campaign finance regulation. Unrestricted campaign finance activity could resultin the exact
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type of harm that contribution limits were intended to prevent.” Certainly, the possibility
exists that elected officials could become too reliant upon or indebted to a media company
in the same way this could occur with other private interests. See, e.g., Citizens United, 130
8.Ct, at 905 (expressing concerns about unequal freatment of corporations under federal
media exception). This concern is legitimate.® However, it seems plain that mechanical
application of the in-kind rufe to prevent possible misconduet by broadeasters would not be
sufficiently “failored” to the problem to meet the First Amendment standard.

As an example, because campaign finance obligations exist so long as a “candidate™
maintains a campaign fiiance entity to support any current or fiture campaign—regardless
of current activity or an intention fo run — the in-kind rule could in theory be applied to any
past media appearance by the candidate, at any time, throughout the entire course of the
candidate’s State political career. In addition, the in-kind requirements could be frjggered -
by others as well, including a spokesperson, strategist, consultant, or any other person, acting
in coordination with the campaign. Thus, a significant amount of core political speech might
be suppressed solely to guard against a mostly theoretical, or at least rare, threat of abuse.
. This is regulation the First Amendment does not allow. See, e.z., Citizens United, 130 8. Ct.
at 891 (First Amendment requires giving “benefit of any doubt to protecting rather than
stifling speech.”) {(quoting WRTL, 551 11.5. at 469 (2007)). .

Our Office is not aware of any similar cases in which a federal or state agency has
successfully upheld a finding that media commentary by a candidate (or those coordinating
with the candidate’s campaign) amounted to an impermissible in-kind contribution. See, e.g.,
Sam Juan County v. No New Gas Tax, 157 P.3d 831 (Wash. S. Ct. 2007) (criticism of gas tax
by radio talk show hosts during regularly scheduled program for which the broadcaster did
notnormally require payment was not an in-kind contribution to political committee seeking
to overturn tax by ballot initiative); 2003 Ariz. Op. Atty. Gen. 12,2003 WL 23966035 (Atiz.
A.G.) (candidate’s media appearance not a contribution undex statutory exception); In re
Dornan, MUR 4689, Statement of Reasons (“SOR”) of Chm’n Wold and Commzr’s Elliott,
Mason, and Sandstrom (FEC “Matters Under Review,” Feb. 14, 2000) (coneluding media

* Candidates often promote their candidacies through paid radio advertisements. If aradio
station were fo permit a candidate to air a campaign ad for free when it charged other advertisers,
including other candidates, the free air time would be an in-kind contribution to the candidate by the
radio station, Similarly, if a third party paid for the candidate’s ad on behalf of the campaign, that,

too, would be an in-kind contribution.

¢ Although we recognize the potential for abuse, in the “free media” context arguably this
risk will ofien be less as compared to other forms of in-kind contribution. In the case of a public
broadeast, there can be no question as to the relationship between the candidate and the broadeaster,
This may, in itself, encourage candidates and broadcasters to remain at arms-length with respect to

policy issues affecting the company.
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eicepﬁon applies to guest host of radio show, whether befors or after becoming a candidate
for federal office).”

Nor does the absence of a statutory media exception require a different outcome, For
example, the Arizona Attorney General noted that Office had reached the same conclusion
before the exception was added to the Arizona Code. “In 1988, even though there was not
yet a news media exemption in Arizona’s campaign finance laws, the Arizona Attorney
General opined that ‘regulation of newspaper editorials would cleatly run afoul of
constitutional guarantees of freedom of the press...” 2003 Ariz. Op. Atty. Gen. No. 103-003
at 2 (quoting Arizona Attorney General Opinion No. 188-020 (1988)). '

Thus, even if a state lacks an explicit media exception in its campaign finance law,
one may be implied in construing the law consistent with constitutional limitations. For
example, in Laffey v. Begin, 137 Fed. Appx. 362 (1* Cir. 2005), the Rhode Island board of
elections brought an enforcement action against an incumbent mayor, alleging that he had
received an in-kind confribution when a local radio station allowed him to host a weekly
radio show. The mayor sued, claiming that the board action abridged his First Amendment
rights. Bventually, the board agreed to suspend its enforcement action and the First Circuit
remanded the case for an assessment of how the state election law accommodated the First

Arnendment,

The clear teaching of these authorities is that any enforcement policy that involves
close regulation of the content of political speech can impermissibly threaten the values
protected by the First Amendment. The Constitution is better served by a content-neutral
analysis specifically targeting efforts to evade applicable campaign finance fimits, See, e.2.,
San Juan County, 157 P.3d at 841 {observing that Washington Code “limits judicial inquiry
into the content of the speech, focusing instead on the content-neutral question of whether
the radio station ordinarily would collect a fee for the broadcast™); compare EL §13-
602(a)(4)(1) (prohibiting persons from defraying costs of campaign finance entity directly or
indirectly); see alse Federal Election Comm’nv. Massachuseits Citizens for Life, 479 U.S.
238, 250-51 & n.5 (1986) (holding, in. part, that a “Special Edition” newsletter expressly
advocating election of pro-life candidates was not covered by FECA’s media exception and
was not akin to the normal business activity of a press entity, relying on content-neutral

factors),

: It is troe that in some eaxlier cases, the FEC sought to put content restiictions on the
on-air statements of candidates. See, e.g., FEC Advisory Op. 1977-42 (limiling candidate’s
permissible speech as host of public affairs radio program). But that is clearly no longer the

? FEC Advisory Opinions and enforcement actions (“Matiers Under Review™) are available
on-line at the FEC’s website: www.fec gov (last visited May 20, 2010),
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case, provided the candidate appears on an “independent” media outlet that is performing its
normal press fonction. See In re Dornan, MUR 4689, SOR of Com’r Wold ef al.; see also
FEC Advisory Op. 2005-19, at 5 (regarding press exemption for non-candidate despite “lack
of objectivity” in coverage). Nor does the identity of the host change the analysis. Whatever
conirol over program content a host might exercise, the relevant consideration under FECA
is ownership or control of the station itself, Jd. Nor is there a constitutionally relevant
distinction between programs where a candidate acts as “host,” as compared to those where
- a candidate responds to questions from a friendly interviewer or audience of supporters. For
First Amendment purposes, the identity of the speaker should be irrelevant, Citizens United,
130 S. Ct. at 898 (“Prohibited, too, are restrictions distinpuishing among different speakers,

allowing speech by some, but not by others.”),

To avoid a potential chilling effect on free expression, courts are likely fo give
considerable leeway to the editorial or programming decisions of media companies, including
a company’s choice of host. See, e.g., Miami Herald Publishing Co. v. Tornillo, 418 U.S,
241,244 (1974) (holdmg ‘right of reply’ statute to be an unconstifutional intrusion into the
function of editors).® Therefore, generally speaking, the use of objective, content-neutral
criteria is an approach better suited to the First Amendment. In this regard, some factors to
consider might include whether the program at issue is consistent with the station’s usual
format, whether it was created well in advance of the campaign season or to provide a
-campaign vehicle for the candidate, and whether the station would ordinarily have collected
a fee for the broadeast. The purpose ofthese questions would beto help SBE assess whether
otherwise protected media activity is in reality an effort to promote a partioular candidacy.

Conclusion

In light of the more than 35 years’ experience of courts and the FEC in interpreting
a media exception consistent with the First Amendment, federal law probably offers the most
usefir} guidance on the issue you have asked about. In line with that guidance, our Office
would advise that, in considering possible misconduct relating to the coverage of political

8 As the Supreme Court observed in Mianii Herald:

“The choice of matenal to go into a newspaper, and the decisions made as to
limitations on the size and content of the paper, and tréaiment of public issues and

- public officials—whether fair or unfair—constifute the exercise of editorial control
and judgment. It has yet to be demonstrated how governmental regulation of this
crucial process can be exercised consistent wﬂh First Amendment guarantees of a .

'+ frce press as they have evolved to this thme.”

418 U.S, at 258 (citations omitted),
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discussion by a candidate or potential candidate, the focus should remain on activity by the
media outlet that appears to be inconsistent with its ordinary press or broadcast fianction,

Ordinarily, SBE would not analyze the broadcast of a candidats’s political remarks
as a possible in-kind contribution. The reason advanced for doing so here appears mainly
to derive from the participation of former Governor Bhrlich as a host or co-host of the
broadcast, and the control over the show’s confent that circumstance implies. But as is
cxplained above, this consideration does not appear to be decisive, or cven greatly refevant,
for First Amendment purposes. Similarly, charges of media bias or a lack of balanced
coverage do not provide grounds for subjecting a particular media outlet fo campaign finance
regulation where it would not be otherwise. Consequently, our Office sees no reason in this
sitvation for SBE to depart from its usual practice.

Sincerely,

Jeffréy L, Darsie -

Assistant Attormey General




