Commission Meeting 07/20/2016
STATE OF MAINE Agenda Item #5
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOUSE STATION
AUGUSTA, MAINE
043330135

To:  Commissioners

From: Emma Burke, Candidate Registrar

Date: July 12, 2016

Re:  Request for Waiver of Late-Filing Penalty by Joanne Twomey

In the June 14, 2016 primary election, Joanne Twomey was a Maine Clean Election Act
candidate for the Democratic nomination for State Senate, District 32. Her opponent in
the primary, Susan Deschambault, won the primary election and became the Democratic
nominee. On June 3, 2016, all candidates were required to file the 11-Day Pre-Primary
Campaign Finance Report. Mrs. Twomey’s report was filed one day late, on June 4,
2016.

LEGAL REQUIREMENTS

Candidates are required to file reports with the Commission no later than 11:59 p.m. on
the 11" day before the date on which an election is held, and reports must be complete as
of the 14™ day before that date. (21-A M.R.S.A. § 1017(3-A)(B)) If the candidate is late
in filing a regularly scheduled campaign finance report, the amount of the penalty is set
by a formula which takes into consideration a percentage of the total contributions or
expenditures, whichever is greater, the number of prior violations within a two-year
period, and the number of days the report is late. (21-A M.R.S.A. § 1020-A(4-A))

DISCUSSION

On Friday, June 3, 2016, Candidate Registrar Emma Burke received a call from Perry
Aberle, who was helping Mrs. Twomey with her campaign. Mr. Aberle is registered with
the Commission as an authorized agent of the campaign, meaning that he received a
username and password to file campaign finance reports. Mr. Aberle requested an

extension to file the report, as he was out of town for a funeral and did not have all of the
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necessary information with him. He suggested that the receipts and other documents he
needed were mostly in the possession of Mrs. Twomey. Ms. Burke stated to Mr. Aberle
that Commission staff cannot grant extensions for filing reports and inquired whether the
treasurer could file the report. Mr. Aberle responded that he did not think the treasurer
would be able to do that. Ms. Burke then explained to Mr. Aberle that Mrs. Twomey
could enter and save transactions into the e-filing system, although (as the candidate) she
could not file the report. Ms. Burke proposed that Mr. Aberle could then file the report.
After further discussing options, Mr. Aberle said he would do the best he could, but the
report would probably be late. Ms. Burke offered to assist the campaign in any way she

could.

On Saturday, June 4, 2016, Ms. Burke reported to the office to assist candidates who still
needed to file reports, which were now late. Ms. Burke had a voicemail from Mr. Aberle,
left late in the evening on Friday, June 3", stating that while he had been successful in
entering all of the transactions, he could not file the report. In the voicemail, he stated
that he was attempting to click the “File” button, but it was not working. Ms. Burke
checked the e-filing event log for Mrs. Twomey’s campaign, and it showed that only
Mrs. Twomey’s log-in information had been entered into the system. At approximately

1:00 p.m. on Saturday, June 4™, Ms. Burke filed the report for the Twomey campaign.

Mr. Aberle apparently had been trying to use Ms. Twomey’s username and password to
file the report. The Commission’s e-filing system is designed to prevent MCEA
candidates from using their own username and password to file reports, because the
Maine Clean Election Act prohibits candidates from filing their own campaign finance
reports. (21-A M.R.S.A. § 1125(12-D)) Commission staff are unsure as to why Mr.
Aberle did not use his own log-in information, which had been previously set up for him,

and would have allowed him to file the report.

Based on the statutory formula for calculating late-filing penalties, the preliminary
penalty is $200.00:



Due Financial Penalty Preliminary
Report Date Activity Rate Days Late Penalty
11-Day Pre-Primary | 06/03/2016 | $10,000.00 2% 1 $200.00
STAFF COMMENTS

Because the Democratic primary election was contested, the timely filing of the 11-Day
Pre-Primary Report was important to the public’s understanding of financial activity in
the race. As an MCEA candidate, Mrs. Twomey was one day late in disclosing how she

had spent $5,204 in public campaign funds.

The election was Mrs. Twomey’s fifth experience as an MCEA legislative candidate.
Therefore, she was presumably aware of the importance of filing campaign finance

reports on time.

In the written request for a waiver, submitted via email by Mr. Aberle, the Twomey
campaign focuses on its inability to click the “File” button as the main mitigating
circumstance. However, this feature of the e-filing system is intended to prevent MCEA
candidates from illegally filing their own reports. Mr. Aberle would have been able to

successfully file the report had he logged in with his own username and password.

RECOMMENDATION

The Commission staff recommends reducing the penalty by 25% to $150. The staff
believes this is a fair reduction, as Mrs. Twomey has not presented strong mitigating
circumstances. Timely pre-primary reports are important to public disclosure in
contested primary elections, and the public harm in this case was not minimal. The staff
appreciates that Mr. Aberle was out of town unexpectedly for a funeral during the time of

the filing, however, which may have complicated matters.

Thank you for your consideration of this memo.




From: Perry Aberle

To: Burke, Emma
Subject: Re: Late filing
Date: Friday, June 17, 2016 9:13:58 AM

Could you please use this as our request as a waiver? And let me know what we need to do. Thank you so much
Emma.

Sent from my iPhone

> OnJun 17, 2016, at 8:41 AM, Burke, Emma <Emma.Burke@maine.gov> wrote:

>

> Hi Perry,

>

> If you would like to request a waiver, you are of course welcome to. | can use this email as your request if you
would like, or you could work on submitting something more substantial - it is up to you. However, the reason the
"File" button did not work was not because of a system error; the system was, in fact, acting appropriately. MCEA
candidates, by law, are not allowed to file their own reports, so when the candidate or someone else associated with
the campaign is logged in with the candidate's username, they will not be able to file. From the event log, | can see
that only Joanne's username was used on June 3rd. In our filing reminder we sent out in the mail, and all through our
other candidate advice materials, we make it clear that MCEA candidates are not allowed to file their own reports.
Therefore, we cannot waive your penalty at the staff level because there was no glitch or error on the system's part,
and entering the data is not the same as filing the report.

>

> It is quite possible that the Commission may find you have a strong argument, and the staff always recommends
that a campaign request a waiver with higher penalties. There are instructions as to how to file a complete waiver
request in the penalty letter.

>

> Best regards,

>

> Emma J. Burke

> Candidate Registrar

> Maine Ethics Commission

> (207) 287-4727 | www.maine.gov/ethics

> 135 State House Station, Augusta, ME 04333-0135

> 45 Memorial Circle, Augusta, ME

> From: Perry Aberle [mailto:perryaberle@icloud.com]
> Sent: Thursday, June 16, 2016 9:19 PM

> To: Burke, Emma

> Subject: Late filing

>

> Hi Emma-

> We had everything entered by 10pm and on 2 computers and my phone we could not hit the file button. We
continued to try and around 11, I called and left a message on the voicemail of the Maine ethics commission of my
trouble. I continued through the entire weekend to hit the file button. | took a screen shot of it on Friday from my
phone so you could see what the link to hit file looked like. It wasn't even red like the other buttons. It seems it
should be waived and can't you look to see when each expense was entered? Thanks Emma.

>

> Perry.

> Sent from my iPhone
>
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Commission on Governmental Ethics and Election Practices
Mail: 135 State House Station, Augusta, Maine 04333

2016 CAMPAIGN FINANCE REPORT

FOR MCEA CANDIDATES

Office: 45 Memorial Circle, Augusta, Maine

Website: www.maine.gov/ethics
Phone: 207-287-4179
Fax: 207-287-6775

COMMITTEE

TREASURER

MRS. JOANNE THERESA TWOMEY
246 ELM STREET

BIDDEFORD, ME 04005

PHONE: (207) 283-3178

EMAIL: JT@JOANNETWOMEY.COM

CLAUDIA CANTARA

54 GUINEA ROAD

BIDDEFORD, ME 04005

PHONE: (207) 494-8537

EMAIL: CLAUDIA.22@NETZERO.COM

REPORT

DUE DATE

REPORTING PERIOD

11-DAY PRE-PRIMARY REPORT

06/03/2016

04/21/2016 - 05/31/2016

FINANCIAL ACTIVITY SUMMARY

CASH ACTIVITY

TOTAL FOR THIS PERIOD TOTAL FOR CAMPAIGN

1. CASH BALANCE FROM LAST REPORT $0.00

2. SEED MONEY CONTRIBUTIONS $0.00 $120.00
3. MAINE CLEAN ELECTION ACT PAYMENTS & AUTHORIZATIONS $10,000.00 $10,000.00
4. SALE OF CAMPAIGN PROPERTY (SCHEDULE E, PART 2) $0.00 $0.00
5. OTHER CASH RECEIPTS (INTEREST, ETC.,) $0.00 $0.00
6. MINUS EXPENDITURES (SCHEDULE B) $5,203.52 $5,323.52
7. CASH BALANCE AT CLOSE OF PERIOD $4,796.48

OTHER ACTIVITY

8. IN-KIND SEED MONEY CONTRIBUTIONS $0.00 $0.00
9. TOTAL UNPAID DEBTS AT CLOSE OF PERIOD (SCHEDULE D) $0.00

I, EMMA BURKE, CERTIFY THAT THE INFORMATION CONTAINED IN THIS REPORT IS TRUE, ACCURATE, AND COMPLETE TO THE

BEST OF MY KNOWLEDGE.

REPORT FILED BY: EMMA BURKE
REPORT FILED ON: 06/04/2016
LAST MODIFIED: 06/04/2016
PRINTED: 07/12/2016
COMMITTEE ID: 8913




SCHEDULE A
CASH CONTRIBUTIONS

o For contributors who gave more that $50, the names, address, occupation, and employer must be reported. If
"information requested" is listed instead of occupation and employer, the candidate is waiting to receive that
information.

. Cash contributions of $50 or less can be added together and reported as a lump sum.

. Contributor Types

1 = Individual 9 = Candidate / Candidate Committee
2 = Candidate/ Spouse/ Domestic Partner 10 = General Treasury Transfer
3 =Commercial Source 11 = Transfer from Previous Campaign
4 = Nonprofit Organization 12 = Contributors giving $50 or less
5 = Political Action Committee 13 = Contributors giving $100 or less
6 = Political Party Committee 14 = Contributors giving $200 or less
7 = Ballot Question Committee 15 = MCEA Payment
8 = Other Candidate/ Candidate Committee 16 = Financial Institution

DATE CONTRIBUTOR OCCUPATION AND TYPE AMOUNT

RECEIVED EMPLOYER
4/21/2016 | MCEA Payment 15 $10,000.00

TOTAL CASH CONTRIBUTIONS $10,000.00




SCHEDULE B
EXPENDITURES

EXPENDITURE TYPES
CNS Campaign consultants POL Polling and survey research
CON Contribution to other candidate, party, committee POS Postage for U.S. Mail and mail box fees
EQP  Equipment (office machines, furniture, cell phones, etc.) PRO Other professional services
FND Fundraising events PRT Print media ads only (newspapers, magazines, etc.)
FOD Food for campaign events, volunteers RAD Radio ads, production costs
LIT Print and graphics (flyers, signs, palmcards, t-shirts, etc.) SAL  Campaign workers' salaries and personnel costs
MHS  Mail house (all services purchased) TRV  Travel (fuel, mileage, lodging, etc.)
OFF  Office rent, utilities, phone and internet services, supplies TVN TV or cable ads, production costs
OTH  Other WEB Website design, registration, hosting, maintenance, etc.
PHO Phone banks, automated telephone calls
DATE OF PAYEE REMARK TYPE AMOUNT
EXPENDITURE
4/28/2016 PERRY V ABERLEE DESIGNED ALL CAMPAIGN MATERIALS, SAL $2,500.00
239 ELM ST COLLECTED CLEAN ELECTION CHECKS,
BIDDEFORD, ME 04005 ORGANIZED AND ATTENDED ALL CAMPAIGN
EVENTS AND CAUCUSES.A TIME CARD
AVAILABLE.
5/6/2016 AQUATIC TECH CAMPAIGN SIGNS LIT $1,048.67
37 GABRIEL DRIVE
AUGUSTA, ME 04330
5/6/2016 HANNAFORD'S COFFEE SUPPLIES, BOTTLED WATER FOR FOD $100.53
299 ELM ST CAMPAIGN WORKERS.
BIDDEFORD, ME 04005
5/11/2016 BIG APPLE GAS FOR DOORS TRV $28.02
ALFRED ROAD
BIDDEFORD, ME 04005
5/11/2016 COPY IT FOR CANVASSING LIT $48.18
469 ELM ST
BIDDEFORD, ME 04005
5/12/2016 ROLAND LAWLER WEBSITE DESIGN WEB $74.10
6 BROOK ST
BIDDEFORD, ME 04005
5/12/2016 ROLAND LAWLER WEB HOSTING WEB $40.00
6 BROOK ST
BIDDEFORD, ME 04005
5/13/2016 DUPUIS HARDWARE SUPPLIES FOR SIGNS OFF $24.04
4 SPRUCE STREET
BIDDEFORD, ME 04005
5/13/2016 HANNAFORD'S FOOD AND SUPPLIES FOR EVENTS AT SENIOR FOD $65.53
299 ELM ST HOMES FOR ABSENTEE VOTING. COLD CUTS,
BIDDEFORD, ME 04005 BREAD, FRUIT, CHIPS.
5/15/2016 PI1ZZA BY ALEX FED CAMPAIGN VOLUNTEERS THAT HELPED FOD $42.25
93 ALFRED STREET PUT SIGNS OUT.
BIDDEFORD, ME 04005




5/16/2016 OLIVE GARDEN THANK YOU DINNER TO THE GIRLS WHO WILL FOD $48.45
BIDDEFORD CROSSINGS BE FOLDING CANVASSING MATERIALS ON MAY
ALFRED ROAD 17TH
BIDDEFORD, ME 04005

5/16/2016 RENY;S SUPPLIES FOR CANVASSING OFF $20.69
SCAMMON ST
SACO,, ME 04072

5/19/2016 BURGER KING LUNCH FOD $9.78
ELM ST
BIDDEFORD, ME 04005

5/23/2016 COLETTI'S LUNCH FOR WORKERS FOD $17.04
ELM ST
BIDDEFORD, ME 04005

5/24/2016 MAINELY NEWSPAPER ADVERTISING PRT $992.80
ALFRED ROAD
BIDDEFORD, ME 04005

5/25/2016 ALL DAY BREAKFAST BREAKFAST WITH PERRY TO GO OVER THINGS| FOD $13.51
FIVE POINTS SHOPING BEFORE LEAVING TOWN.
CENTER
122 ALFRED ROAD
BIDDEFORD, ME 04005

5/26/2016 COLETTI'S LUNCH FOR WORKERS PUTTING SIGNS FOD $15.98
ELM ST TOGETHER
BIDDEFORD, ME 04005

5/29/2016 BIG APPLE GAS FOR DOOR TO DOOR CANVASING. TRV $31.39
ALFRED ROAD
BIDDEFORD, ME 04005

5/30/2016 DUNKIN DOUGHNUTS DOUGHNUTS AND COFFEE WITH THE SENIORS| FOD $11.75
3 SPRUCE ST
BIDDEFORD, ME 04005

5/31/2016 GONNEVILLE FARM LUNCH FOR CAMPAIGN VOLUNTEERS HELPING| FOD $51.77
356 NEW COUNTY RD WITH SIGNS, LYMAN, ALFRED AND ARUNDEL.
DAYTON, ME 04005

5/31/2016 MARDENS CANDY AND PASTRIES FOR GET TOGETHER FOD $19.04
ELM ST WITH SENIORS.
BIDDEFORD, ME 04005

TOTAL EXPENDITURES FOR CANDIDATE: $5,203.52




STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOUSE STATION
AUGUSTA, MAINE
04333-0135

Tune 6, 2016

Joanne Twomey
246 Elm Street
Biddeford, Maine 04005

Re: Notice of Violation and Penalty for Late-Filed 11-Day Pre-Primary Report

Dear Ms. Twomey:

You were required to file the 11-Day Pre-Primary Report on 06/03/2016 by 11:59 p.m., but the
report was not filed until 06/04/2016. Under the Commission’s statutes (21-A M.R.S.A. § 1020-
A(4-A)) the late filing of a report triggers an enforcement process. The Commission staff has
made a preliminary finding of violation and determined that the preliminary penalty for filing the
report late is $200.00. Please see the next page for the penalty calculation.

You may request that the Commission waive the penalty in whole or in part or find that there
was no violation. The request must be made within 14 calendar days of your receipt of this
notice. The request must be in writing and contain a full explanation of the reasons the report
was filed late. Upon receiving your request, the Commission staff will schedule your request to
be heard at an upcoming Commission meeting. You or your designee will have an opportunity
to be heard at the meeting or you may submit a sworn statement to the Commission explaining
the mitigating circumstances for its consideration.

The Commission may waive or reduce the penalty or find that there was no violation if it
determines that the report was late due to mitigating circumstances, which are defined as (1) a
valid emergency; (2) an error made by the Commission staff; or (3) relevant evidence that a bona
fide effort was made to file the report on time. The Commission may also consider whether the
penalty is disproportionate to the level of experience of the person filing the report or the harm to
the public caused by the late disclosure,

The staff requests that you pay the preliminary penalty within 14 days of the date of your receipt
of this notice if you do not intend to request a waiver. Please use the payment statement on the
next page when paying by mail. You may also make a payment online at www.maine.gov/sthics
by clicking the “Penalty Payment” link. Please contact me at (207) 287-4727 or
emma.burke@maine.gov if you have any questions.

Sincere

a
Candidate Registrar

cc:; Claudia Cantara

OFFICE LOCATED AT: 45 MeEMORIAL CIRCLE, AUGUSTA, MAINE
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PENALTY CALCULATION

The penalty for filing a campaign finance report late is based on a percentage of the total contributions or
expenditures for the reporting period, whichever is greater, multiplied by the number of days late. The
percentage is based on your history of past violations: 1% for the first violation, 3% for the second violation,
and 5% for the third and each subsequent violation. Violations for late-filed reports accumulate in the two-
year period beginning on January 1% of each even-numbered year. A penalty accrues daily beginning on the
day following the filing due date. Any penalty of less than $10 is automatically waived.

How YOUuR PENALTY WaS CALCULATED

Filer: Joanne Twomey

Late-Filed Report: 11-Day Pre-Primary

Contributions $10,000 Penalty Base Amount | $10,000
Expenditures $5,203,752 Percentage 2%

Due Date 06/03/2016 Daily Accrual Rate $200.00
Date Filed 06/04/2016 Days Late 1
Previous Violations 0 Your Total Penalty $200.00

PAYMENT STATEMENT AND PAYMENT OPTIONS

From: Joanne Twomey

Penalty Amount: S 200.00 Penalty ID: N/A
Amount Enclosed: Check/M.O. #:
BY MAIL: Enclose this payment statement with your payment so that it will be properly accounted for.

ONLINE:

Please make check or money order payable to: Treasurer, State of Maine

Mail to: Maine Ethics Commission
135 State House Station
Augusta, Maine 04333-0135

Go to www.maine.gov/online/ethics/penalties. Please include the penalty ID so that your
payment will be properly accounted for.




Maine Revised Statutes

Title 21-A: ELECTIONS
Chapter 13: CAMPAIGN REPORTS AND FINANCES

81020-A. FAILURE TO FILE ON TIME

1. Registration. A candidate that fails to register the name of a candidate, treasurer or political
committee with the commission within the time allowed by section 1013-A, subsection 1 may be assessed a
forfeiture of $10. The commission shall determine whether a registration satisfies the requirements for timely
filing under section 1013-A, subsection 1.

[ 1995, c. 483, §15 (NEW) .]

2. Campaign finance reports. A campaign finance report is not timely filed unless a properly signed or
electronically submitted copy of the report, substantially conforming to the disclosure requirements of this
subchapter, is received by the commission by 11:59 p.m. on the date it is due. Except as provided in
subsection 7, the commission shall determine whether a report satisfies the requirements for timely filing. The
commission may waive a penalty in whole or in part if the commission determines that the penalty is
disproportionate to the size of the candidate's campaign, the level of experience of the candidate, treasurer or

‘ campaign staff or the harm suffered by the public from the late disclosure. The commission may waive the
penalty in whole or in part if the commission determines the failure to file a timely report was due to
mitigating circumstances. For purposes of this section, "mitigating circumstances" means:

A. A valid emergency determined by the commission, in the interest of the sound administration of
justice, to warrant the waiver of the penalty in whole or in part; [1999, c. 729, §5 (AMD).]

B. An error by the commission staff; [1999, c. 729, §5 (AMD).]
C. Failure to receive notice of the filing deadline; or [1999, c. 729, §5 (AMD).]

D. Other circumstances determined by the commission that warrant mitigation of the penalty, based upon
relevant evidence presented that a bona fide effort was made to file the report in accordance with the
statutory requirements, including, but not limited to, unexplained delays in postal service or interruptions
in Internet service. [2009, c. 190, Pt. A, §13 (AMD).]

[ 2009, c. 190, Pt. A, §13 (AMD) .]

3. Municipal campaign finance reports. Municipal campaign finance reports must be filed, subject to
all the provisions of this subchapter, with the municipal clerk on forms prescribed by the Commission on
Governmental Ethics and Election Practices. The municipal clerk shall send any notice of lateness required by
subsection 6 and shall notify the commission of any late reports subject to a penalty.

[ 2011, c. 389, §22 (AMD); 2011, c. 389, $§62 (AFF) .]
4. Basis for penalties.

[ 2001, c. 470, §7 (AMD); T. 21-A, §1020-A, sub-§4 (RP) .]
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