Chapter 33 Stakeholder Meeting

June 21, 2011
Cross Office Building, Room 300
Attendees:

Ansley Newton, MDOE (Facilitator)

Nancy Dube, MDOE

Ron Taglienti, National Alliance on Mental Illness of Maine

Robin Pelletier, Maine Parent Federation

Barbara Gunn, Director, Southern Penobscot Regional Program

Diane Smith, Attorney, Disability Rights Center of Maine

Alison Marchese, Director of Special Services, Scarborough School Department

Steve Spear MDOE (Recorder)

Jonathan Kimball, Woodfords

Deb Davis, Parent

Nancy Cronin, Maine Developmental Disabilities Association 

Renee Perron, SPRP

Dean Bailey, Sweetser

Jonathan Leach, Children’s Center

Frank Sherburne, MSSA

Sandra MacArthur, MSBA

Debbie Gilmer, Syntiro

Opening Issues
The answers provided by DOE to the questions posed by the group at the June 15 meeting were reviewed (see appendix for questions and answers).

Q&A #1.  This answer generated further discussion about the relationship between DHHS, DOE, and Chapter 33.  The group discussed the need for an MOU between DHHS and DOE that would clarify and unify regulations related to physical restraint and seclusion.  Perhaps the respective legislative committees could work to combine the rules.  It would be preferable if the ground work for this joint venture were to begin now.

Q&A #2.  The point was made that DHHS may not, in fact, allow its employees to speak at the hearing on their own time.  And what about members of the group who are not state employees – can they speak at the hearing?

Q&A #3.  This item prompted a discussion around the need for the delineation of a due process procedure related to physical restraint and seclusion.  It was pointed out that parents do have due process rights at the local level and may present their grievances to the school board and, if unsatisfied with the school board’s response, bring their case to court.  It is special education due process rights that are not available to the parents of regular education students.  Others pointed out that criminal charges could be filed.  

Q&A #4.  No comments.

Q&A #5.  In response to this answer, members emphasized that the obvious need for a central database outweighs any “burden” that may be placed upon SAU’s.

Q&A #6.  No comments.  

Special Purpose Private Schools – Nancy Connolly

Nancy was invited to talk about the relationship between her programs and Chapter 33.  She explained that, among other things, she oversees the state agency client system.  She passed out the program approval requirements that go into effect on July 1 of this year, and also copies of the basic school requirements.  She explained that she has discussed Chapter 33 at quarterly meetings and that she also has conducted three chapter 33 inquiries this year.  These are assigned to her as appropriate by Arthur Keenan.  

In response to a question, she stated that there is an interstate agreement among the New England states that allows Maine to place students in out-of-state programs that are approved by their state education agencies.  

She was asked if Chapter 33 regulations apply in private schools.  She cited §7501 of Title 20-A which gives the Commissioner of Education the authority to require private schools to comply with rules for the conduct of programs within public schools.  

There is no requirement for these schools to report Chapter 33 violations to a higher authority.  However, most schools have a local policy that requires reporting to the parent.  

She stated that she would like to see Chapter 33 integrated into program approval, and that DOE and DHHS should jointly review data on restraint and seclusion on a quarterly basis.  This would enable us to spot trends as they develop, and would require a reporting mechanism.  

Members discussed the idea that private schools should be reporting restraint and seclusion data to the sending pubic schools so that they could include that data in their annual prohibited behavior report. 

A member asked if the definition for physical restraint would have to be differentiated for B-2.  The group agreed that more information was needed to answer this question, and that it would be helpful if the group were to receive input from B-2 professionals.  

A member pointed out that the basic school approval process is being revamped and that a stakeholder group will be meeting on this in the near future.

A member asked if there is a way that DHHS and DOE data can be shared.  Nancy Dube explained that Jane Drake at DHHS gets institutional abuse complaints from parents and students.  They do not have the capacity to investigate all complaints and typically send them to Arthur Keenan at DOE.  Parents also call the Child Abuse Hotline.  Dean Bailey said that there is also a level below Jane Drake that processes complaints.

There was a discussion centered around need to distinguish between private schools and special purpose private schools and their relationship to Chapter 33.  Also, are special purpose private “schools” and “programs” the same?

Documents distributed by Nancy Connolly include:

1.  §7501 of Title 20-A which states that the Commissioner is empowered to require that special education programs in an approved private school or agency receiving state funds comply with rules for the conduct of programs within public schools.

2.  Chapter XIX §1 of MUSER, entitled “Commissioner Waiver of Certain Regulations.”

3.  Chapter XII §1 of MUSER, entitled “Program Approval.”

4. §4502 of Title 20-A, which covers school approval requirements.

Google Docs Group

Diane Smith reported that anyone interested in making modifications to the Google Docs document should do so prior to the July stakeholders meeting.  Deb Davis has been working on definitions and has added them to the document.  

Review of work previously done on Section 1.2 Local Policy

This review precipitated a discussion as to whether “physical escort” should be specifically included in this section to ensure that readers understand that physical escort is a form of physical restraint.  Proponents argued that at the present time virtually no one in the field believes that escort is a form of restraint.  If this feature is not highlighted in the regulations, teachers and staff cannot be expected to acquire this understanding of the meaning of restraint.  Those opposed to this addition stated that it is repetitious and redundant to include physical escort each time there is a mention of physical restraint, when the definition of restraint already includes escort.  Proper training will ensure that the field understands that escort is included in the definition.

Further discussion revealed a need to distinguish between prompting and restraint.  A scenario was described in which a teacher or administrator puts their arm around a student and says “Come with me.”  Does that constitute restraint?   The group agreed that a distinction needs to be made between prompting and restraint.  

The group decided that it would be useful to have a definition of physical escort.  They broke into two groups to develop the essential components of a physical escort definition.  

Definitions of Physical Escort

Group 1 defined physical escort as follows:

Physical escort is a form of physical restraint.  Physical escort is an emergency intervention that uses physical force to move a student involuntarily.  It should be used when physical restraint on site is not possible.  
Group 2 decided to demonstrate how the issue of physical escort could properly be addressed in a definition of physical restraint:

Physical restraint is an emergency intervention that substantially restricts a student’s freedom of movement, physical activity, or normal access to his or her body, including for the purpose of moving a student.  

There was considerable discussion regarding whether this is a training issue or a definitional issue.  It was generally agreed that the issue could be addressed in the “Permitted Uses” section, and that if this didn’t resolve the issue, the group could then return to the definition.  

1.3 Documentation Section, continued revision.

The following is the current status of this revision after the group’s work:
Each use of a physical restraint/seclusion will be documented.  At a minimum, the documentation will include:

· Student name

· Age, gender, grade 

· Location

· Date

· Beginning and ending time of each physical restraint/seclusion

· Description of prior events and circumstances 

· Less restrictive interventions tried prior to the use of physical restraint/seclusion.  If none used, explain why

· The actions that justified the use of physical restraint/seclusion

· The type of physical restraint/seclusion used, described in nonproprietary language

· The staff person(s) involved and their role in the use of physical restraint/seclusion

· Certification in approved behavior management models of involved staff 

· Description of the incident, including the resolution and process of return to program, if appropriate.

· Student has: a.  IEP; b. 504 plan; c. behavior plan; d. RTI plan?

· Date and time of nurse notification, treatment administered 

· Date, time, and method of parent notification

· Date, time of staff debriefing

This documentation will be written as soon as practical after the incident and provided to the program administrator or designee by the next school day.  The program administrator or designee shall make a reasonable effort to inform the parent or guardian of the use of seclusion and/or physical restraint as soon as practical following the incident and prior to the end of the school day, and inform the parent or guardian that the definitive documentation will be completed for administrative review by the following school day and thereafter be available to the parent or guardian.

Notice to the parent will occur as soon as possible but no later than the end of the school day in which the incident occurred, utilizing all available phone numbers and other appropriate means.  As soon as the documentation is completed, it will be put in the U.S. mail to the parent.  

There were several issues discussed as the document was revised:

· Should there be a separate write up for restraint and seclusion?  Barbara Gunn reported that her organization has a four page document that devotes one page for restraint and one page for seclusion.

· Should the entire incident be included in the report, or simply the beginning and end times for the restraint/seclusion?  The group generally agreed that the entire incident should be documented.  This would allow for the reporting of the less intrusive measures that were employed.

· This section needs to be specific because it will drive the development of whatever forms the SAU’s create.  Should this group create a standardized form for use by all?

· Should types of restraints be described in descriptive language?

· Should the nurse always be consulted, or only when the staff suspects injury or harm?  What is the purpose of notifying the nurse?

· Should this section include an analysis of the effectiveness of the restraint/seclusion?  Would that take too much time?

· Should the document describe the “nature of the emergency?”

· Should there be a “debriefing scheduled” item?  When should the debriefing happen?  Should the debriefing requirement be included as a bullet or appear in the paragraph at the bottom of the section?

· Should staff be required to explain the “rationale” for the use of restraint/seclusion or the “justification?”  Is there a difference between the two terms?  

A subgroup that worked on the essential components of documentation/notification included the following issues that had not been previously discussed:

· How long should documentation be maintained by the SAU?

· Who exactly is the “parent?”  What if the child is a state agency client and has a foster parent and a surrogate parent?  What if the child lives in a group home?

· What happens when the incident occurs on the bus trip home?  When is the parent notified and by whom?

· What is the role of due process?  

· How do teacher contracts impact the fulfilling of documentation and notification requirements?

A second group wrote suggested language for the notification requirement:

A program administrator or designee will provide notification to the parent that restraint or seclusion has occurred within three hours, utilizing all available phone numbers and other appropriate means.  Parents will be alerted that documentation will be completed and made available by the next school day and sent in the U.S. Mail.  

There was lengthy discussion about the three hour requirement.  The group agreed that it is highly desirable for parents to be notified before the child arrives home. However, some pointed out that it may not always be possible to do this.  Teachers and staff cannot be required to remain after school beyond the time specified in their contracts.  If the incident happens on the bus, the notification may not occur until the next day.  The director of transportation is probably not an appropriate person to provide notification.  But what if the child has suffered harm during a bus incident?  It is essential that the parents know this; otherwise a concussion or other injury may go untreated.  

The group also discussed what the term “notification” means.  Is it enough to leave a voicemail message?  Does sending an email constitute notification?  The group agreed that they need more time to consider these issues.  

Closing items

· Diane Smith and Jonathan Leach will meet with a small group of B-2 providers and staff to get their input into Chapter 33.
· Diane will re-send the link and invitation to join the Google Docs project.
The next meeting will be held on July 19, 2011 from 9-3.  The agenda will include:

· Continuing the writing of the documentation section
· Continuing the writing of the notification section
· Creating a new section on data collection.  





Submitted by:  Steve Spear
Appendix
Questions and answers reviewed at the June 21, 2011 meeting.
1.  DHHS licenses child care facilities.  Would DOE / CDS therefore be able to impose the Ch. 33 regulation on these entities?  

a. DOE approves private school programs that serve children with disabilities under Rule Chapter 101.  DHHS licenses the facility that operates the program.  It is unclear whether DHHS always licenses a facility that houses a program that DOE approves under Chapter 101;

b. It is believed that DHHS licensing requirements are not likely to conflict with DOE Ch. 33 requirements, although that needs to be explored.  DHHS requirements are generally believed to be more stringent that DOE requirements regarding seclusion and restraint or timeout;

2) Will members of the DOE stakeholder group who are state employees be able to speak in favor of the revised regulation at the public hearing?

a. State employees may take personal time if they wish to give their personal view on pending legislation. 5 § 22;

b. A person who represents that he or she has authority to speak for the agency without have the Com’r’s authority commits a Class E crime.  5 § 27;

3) § 4502 (School Approval Requirements) provides no clear authority for the enforcement of Ch. 33 or an individual complaint mechanism.  Does a new statute have to be drafted?  If so, does this require a new set of stakeholders?

a. Under § 4504 (3), basic school approval rules are required to be adopted and enforced pursuant to § 6801-A.  § 6801-A enables the Com’r to withhold state subsidy, or apply “other penalties” authorized in T 20-A or under federal law.  Whether this is sufficient authority for an enforcement section in Ch. 33 may depend on what the proposed section looks like;

b. It is unclear if the statute will need to be modified.  The Office of the Attorney General will make the final decision as to whether the rule exceeds statutory authority.  If it does, the statute will need to be modified to accommodate proposed changes; 

c. It is unlikely that a new set of stakeholders will be needed if it is determined that the statute should be modified. The stakeholder process was created to develop rules; there is no legal requirement to propose a statutory change to the Legislature.  Any such change would need to be proposed either by the department or by a legislator. 

d. See 5 c and d below; 

4) § 4502 states that “the commissioner may grant an SAU a waiver of one or more school approval requirements…”  Does this mean that Ch. 33 requirements could be waived?

a. Waiver is an instrument that is intended to be applied on a case by case basis. See, § 4502 (8).  It would seem to be an unusual occurrence for an entire Chapter of the regulations to be waived for a school or a category of schools, if it would happen at all, but this is not to preclude the wide discretion accorded to the Com’r to grant waivers; 

5) Is DOE planning on having a central database for documenting restraints statewide?

a. DOE has no plans as such at present for a database.  Bear in mind that the Ch. 33 internal committee has not reported yet to the Com’r on its review of Ch. 33 which, of course, is still ongoing;

b. There is an interest in a database by many of the members of the Ch. 33 committee;

c. There is wariness on the part of the committee, however, to avoid burdening the existing staff or increasing the department’s budget or burdening local schools with requirements;

d. The challenge will be to provide simple but effective means to monitor and enforce Chapter 33 to the extent it is truly needed;  

6) Should there be a federal audit of schools that have multiple serious incidents of restraints, etc. 

a. Whether or not there should be an audit depends upon whether it is needed to monitor and enforce compliance with federal requirements.  To our knowledge the federal requirements regarding restraint and/or seclusion have not yet been enacted;

