Rulemaking Process – Timelines and Options
Routine Technical vs Major Substantive Rules
Maine state agency rules fall into 1 of 2 categories:  
· Routine Technical (RT) or 
· Major Substantive (MS)
The Legislature determines which category a rule falls into, generally by specifying its status in the law that grants rulemaking authority to the agency.  The Legislature has complete discretion, and can classify a very important rule as “routine technical” and what seems like a minor rule as “major substantive.”  The only exception to this statement is that a rule that sets a fee is a major substantive rule, unless the agency was given specific statutory authority to set the fee within a range, or below a certain cap.
The Legislature categorizes a rule as routine technical if it is comfortable allowing the Department to adopt the rule, without the rule being reviewed and approved by the Legislature before final adoption.  

If the Legislature wants to have the opportunity to review, amend, reject or approve the rule before it takes effect, it categorizes the rule as “major substantive.” A major substantive rule goes through the same steps as a routine technical rule – drafting, public comment, etc.  Following that process, before the agency finally adopts the rule, it must be submitted to the Legislature during a legislative session, for approval.  This process can significantly affect the timing of a rule’s adoption.
Department of Education Rulemaking Options 
	Routine Technical Rule
	Major Substantive Rule
	Consensus Based Rulemaking
	Emergency Rulemaking

	
	
	DOE decides to engage in CBR;  DOE selects stakeholders and develops potential rule language through a consensus process
	

	DOE staff and the Commissioner prepare a draft rule
	same
	same
	same



	DOE files the rule and the Fact Sheet with the Secretary of State and files a copy with the Legislature (Executive Director of Council)
	same
	same
	same

	Secretary of State publishes newspaper notice of rulemaking;  DOE sends notice to those on interested parties list
	same
	same
	Department may modify these procedures, to the minimum extent necessary, to enable “immediate adoption” if necessary to “avoid an immediate threat to public health, safety or general welfare”

Department may modify these procedures, to the minimum extent necessary, to enable “immediate adoption” if necessary to “avoid an immediate threat to public health, safety or general welfare”



	IF holding a public hearing, must do so within 17-24 days after the notice of rulemaking;  comment deadline must be at least 10 days after the public hearing; comment period may be extended
	Agencies must hold a public hearing on major substantive rules 
	same
	

	If NOT holding a public hearing, the comment deadline is set at least 30 days after the notice of rulemaking is 

published; comment period may be extended
	N/A
	same
	

	After the comment period closes, DOE reviews comments from the hearing and written comments.  DOE may revise the rule in response to comments;  if the revised rule is “substantially different” from the proposed rule, a second round of filing and comment period is required
	same
	same
	

	The Commissioner approves the final rule (must be within 120 days of the end of the comment period)
	same
	same
	same

	The Commissioner submits the proposed rule to the Department’s Assistant AG for approval of form and legality; AAG must approve within 150 days of end of comment period
	same
	same
	same

	DOE files the Adopted Rule with the Secretary of State
	DOE files the Provisionally Adopted Rule with the Secretary of State
	Next Step(s) depend on whether the rule is RT (1st column) or MS (2nd column)       ← 
	DOE files the Emergency Rule with the Secretary of State

A RT emergency rule is effective for 90 days

A MS emergency rule  is effective for up to 1 year, until the Legislature has a chance to review it

	
	DOE files the provisionally adopted rule with the Executive Director of the Legislative Council
	
	

	
	The Legislature prepares a Resolve proposing legislative approval of the rule, as provisionally adopted
	
	

	
	The Resolve is referred to the appropriate legislative committee;  the committee may hold a public hearing.  The Committee may vote to approve the rule as written, approve part of it, approve it as amended with specific stated amendments, or reject it.  
	
	

	
	If the Legislature enacts the Resolve to approve or approve with amendments, the Department must finally adopt the Rule within 60 days after the effective date of the Resolve (if passed as an Emergency, the Resolve takes effect immediately;  if not, it takes effect 90 days after the Legislature adjourns).
	
	

	
	If the rule was filed on time (by the 2nd Friday in January), and the Legislature fails to act, the Department can adopt the rule.

If the rule was NOT filed on time, and the Legislature fails to act, the Department may NOT adopt the rule.  If the rule is filed late, the committee may refuse to consider it
	
	

	
	If the Legislature approved the rule, with or without changes, the Department submits the final rule to the AAG, then files the final rule with the Secretary of State
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