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FINAL DECISION

)
)
)
)
)

This is the Department of Health and Human Services’ Final Decision.

The Recommended Decision of Hearing Officer Strickland mailed July 23, 2021
has been reviewed.

| hereby adopt the findings of fact and | accept the Recommendation of the
Hearing Officer that the Department's June 30, 2020 Final iInformal Review Decision be
modified to reflect that John F. Murphy Homes, Inc. is subject to recoupment of
MaineCare payments in the total amount of $82,531.94.

JEANNE M. LAMBREW, Ph.D., COMMISSIONER
DEPARTMENT OF HEALTH & HUMAN SERVICES

YOU HAVE THE RIGHT TO JUDICIAL REVIEW UNDER THE MAINE RULES
OF CIVIL PROCEDURE, RULE 80C. TO TAKE ADVANTAGE OF THIS RIGHT, A
PETITION FOR REVIEW MUST BE FILED WITH THE APPROPRIATE SUPERIOR
COURT WITHIN 30 DAYS OF THE RECEIPT OF THIS DECISION.

WITH SOME EXCEPTIONS, THE PARTY FILING AN APPEAL (80B OR 80C)
OF A DECISION SHALL BE REQUIRED TO PAY THE COSTS TO THE DIVISION OF
ADMINISTRATIVE HEARINGS FOR PROVIDING THE COURT WITH A CERTIFIED
HEARING RECORD. THIS INCLUDES COSTS RELATED TO THE PROVISION OF A
TRANSCRIPT OF THE HEARING RECORDING.

cc: William Logan, Esqg., OMS
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Jeanne M. Lambrew, Ph.DD., Commissioner
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11 SHS, 109 Capitol Street

Augusta, ME 04333

Re:  John F. Murphy Homes, Inc. - Final Informal Review Decision

ADMINISTRATIVE HEARING RECOMMENDATION

An administrative hearing in the above-referenced matter was convened telephonically
on May 12, 2021, before Hearing Officer Jeffrey P. Strickland. The hearing record was left open
through June 9, 2021, for closing arguments. The Hearing Officer’s jurisdiction was conferred
under 5 MLR.S. § 9062 by the Commissioner, Department of Health and Human Services.

CASE BACKGROUND AND ISSUE:

John F, Murphy Homes, Inc., appeals the Department of Health and Human Services’
Final Informal Review Decision dated June 30, 2020, concerning its Notice of Violation dated
June 4,2019. The Chief Administrative Hearing Officer's Order of Reference dated August 31, 2020,
states the issue on appeal as follows:

Was the Department correct when for the review period of January 5, 2015 through
November 30, 20186, it determined that John F. Murphy Homes owes the Department
$88,684.94 in recoupment due fo: 1) non-compliance with the MaineCare Benefits Manual;
2) breach of the MaineCare Provider/Supplier Agreement; and/or 3) failure to repay
overpayments or payments made in error as found in a Final Informal Decision dated
June 30, 2020 and Corrected Notice of Violation dated June 4, 20187

APPEARING ON BEHALF OF THE DEPARTMENT:

- William P. Logan, Esq.
- Katie Grotton, Program Integrity Analyst

APPEARING ON BEHALE OF APPELLANT:

~ Gerald F. Petruccelli, Esq.
- Michelle Hathaway, Psy.D.



















RATIONALE:

As a condition of program participation, MaineCare rules require enrolled providers to
“Bill only for covered services” and to “Maintain and retain contemporaneous financial,
provider, and professional records sufficient to fully and accurately document the nature, scope,
and details of the health care and/or related services or products provided to each individual
MaineCare member.” 10-144 CM.R. Ch. 101 (MaineCare Benefits Manual), Chapter I, § 1.03-8.
“Covered Services” for the above purposes “must be medically necessary and described in the
[MaineCare Benefits Manual].” §1.06-1. “In the absence of proper and comprehensive records,
... payments previously made may be recouped.” §1.18.

MaineCare rules state that the Department may “monitor payments to any provider by
an audit or post-payment review.” § 1.16. “If the Department has information that indicates
that a provider may have submitted bills . . . and/or may have received payment for which he
or she may not be properly entitled, the Department shall notify the provider” by means of a
“Notice of Violation/Recoupment.” § 1.20-4. A provider must request an informal review and get a
“Final Informal Review Decision” prior to requesting an administrative hearing. § 1.23-1.
“The informal review will consist solely of a review of documents in the Department’s possession
including submitted materials/documentation and, if deemed necessary by the Department,
it may include a personal meeting with the provider or provider applicant to obtain clarification
of the materials. Issues that are not raised by the provider, provider applicant, individual,
or entity through the written request for an informal review or the submission of additional
materials for consideration prior to the informal review are waived in subsequent appeal
proceedings. The request for informal review may not be amended to add further issues.” Id.

Appellant is an enrolled provider of Behavioral Health Services under Chapter II, § 65.
“Covered Services” include Children’s Behavioral Health Day Treatment Services, defined as,
“structured therapeutic services designed to improve a member’s functioning in daily living
and community living” that are “determined to be medically necessary by Qualified Staff . ..
and subsequently specified in the Individual Treatment Plan . . .” § 65.06-13. DPer the rule,
“Qualified Staff” for the latter purposes include certain specified clinicians (Psychologists,
LCSW’s, LMSW’s, and LMFT’s). § 65.06-13.B. The rule further states, “This Qualified Staff
must assume clinical responsibility for medical necessity and the ITP development.” And,
“The Behavioral Health Day Treatment Services described below are covered when (1) provided
in an appropriate setting as specified in the I'TD, (2) supervised by an appropriate professional
as specified in the ITP, (3) performed by a qualified provider, and (4) billed by that provider.”
§ 65.06-13. For these purposes, the services in question must be provided “in conjunction with
an educational program in a School as defined in [§] 65.03-41" (see id.) by “qualified staff”

1 Meaning, “a program that has been approved by the Department of Education, as either a Special Purpose Private School or a
Regular Education Public School Program under 05-071 CM.R,, Chapter 101, §XIT and 20-A. MRSA §7204 (4), 7252-A and 7253,



















severe aggression toward others. As such, Members 17 and 26’s care needs at that point were not
appreciably different than while fully conscious. In the third instance (Member 28), the activity
of “sleep,” meaning “faux,” “attempted,” or actual sleep, was itself the “interfering behavior”
targeted by clinicians, while the behavioral interventions, which reportedly achieved their purpose,
amounted to purposeful disruption of sleep with the goal of eliminating the interfering behavior.

In light of the above, the Department was not correct when, for the review period of
B 0015, through N 0016, it determined that John F. Murphy Homes owed
the Department $88,684.94 as found in a Final Informal Decision dated June 30, 2020. Accordingly,
the Hearing Officer recommends the Commissioner MODIFY the Department’s June 30, 2020,
Final Informal Review Decision to reflect that Appellant is subject to recoupment of MaineCare
payments in the total amount of $82,531.94.

RIGHT TO FILE EXCEPTIONS AND RESPONSES:

THIS IS A RECOMMENDED DECISION OF THE DIVISION OF ADMINISTRATIVE HEARINGS;
THE COMMISSIONER WILL MAKE THE FINAL DECISION IN THIS MATTER. PARTIES TO
THIS RECOMMENDED DECISION MAY SUBMIT WRITTEN EXCEPTIONS AND RESPONSES
TO THE DIVISION OF ADMINISTRATIVE HEARINGS PRIOR TO THE FINAL DECISION.
EXCEPTIONS AND RESPONSES SHALL INCLUDE A CLEAR STATEMENT OF THE PARTY'S
POSITION AND THE REASONS FOR IT, ANY ERRORS OR OMISSIONS MADE BY THE
HEARING OFFICER, AND ANY LEGAL ARGUMENT THE PARTY WISHES TO MAKE.
FACTUAL INFORMATION NOT PRESENTED AT HEARING NEED NOT BE CONSIDERED
BY THE FINAL DECISION MAKER. EXCEPTIONS AND RESPONSES MUST BE RECEIVED
BY THE DIVISION OF ADMINISTRATIVE HEARINGS BY MAIL, FAX, OR EMAIL WITHIN
TWENTY (20) CALENDAR DAYS FOLLOWING THE DATE OF MAILING INDICATED IN
THE UPPER RIGHT CORNER OF THE FIRST PAGE OF THIS RECOMMENDED DECISION.
ANY PARTY SUBMITTING EXCEPTIONS AND RESPONSES MUST PROVIDE COPIES TO
ALL OTHER PARTIES. A REASONABLE EXTENSION OF THE TWENTY-CALENDAR-DAY
TIME LIMIT FOR SUBMITTING EXCEPTIONS AND RESPONSES MAY BE GRANTED BY
THE CHIEF ADMINISTRATIVE HEARING OFFICER IF THE PARTIES ARE IN AGREEMENT
TO THE EXTENSION OR FOR GOOD CAUSE SHOWN. 10-144 CM.R. CH. 1, § VII{B)(5).

DATED: [uly 22, 2021 SIGNED: /S/ Jeffrey P. Strickland
Jeffrey P. Strickland, Esq.
Hearing Officer

cc: William P. Logan, Esq.
Gerald E. Petruccelli, Esq.
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