DHHS- Office of MaineCare Services

Rule, State Plan Amendment, and Waiver Status Report 

December 4, 2012


In APA Process*

Chapter II, Section 21, Home and Community Benefits for Members with Intellectual Disabilities or Autistic Disorders, The Department is proposing a number of unrelated changes to this rule.  First, the Department proposes, as required by Resolves 2011, ch. 49, to remove language from § 21.02-7 (Employment Setting) stating that “Members with disabilities should constitute no more than 50% of the business’s workforce at any given worksite or location.” Second, the Department proposes to add language to clarify that a Licensed Clinical Social Worker (LCSW) or Licensed Clinical Professional Counselor (LCPC) can provide psychological or behavioral consultation.  Additionally, if approved by CMS, the Department is proposing to expand the list of qualified providers who can provide psychological or behavioral consultation to include Board Certified Behavior Analysts (BCBAs). Third, the Department is proposing several limits on Section 21 services.  Under the proposed rule, no one-member Agency Home Support placements will be approved after the rule has been adopted. Also, the Home Support ¼ hour- T2017 will be limited to three hundred and thirty six (336) quarter hour units or eighty four (84) hours a week. The proposed rule would also limit authorizations for services to be provided out-of-state to (60) days of service within a given fiscal year and sixty (60) days within any six (6) month period. Fourth and lastly, language that had previously been in provider contracts or riders is being proposed to be added to the policy, and various technical language changes are also being proposed.


Estimated Fiscal Impact: This rulemaking is cost neutral


Proposed: 
July 25, 2012



Public Hearing:
August 16, 2012


Staff:
Ginger Roberts-Scott
Comment Deadline: 
August 26, 2012


Rules Adopted or Provisionally-Adopted Since Last Status Update

Chapter III, Section 21, Home and Community-Based Benefits for Adults with Intellectual Disabilities or Autistic Disorder - 5% reduction of Agency Home Support effective 7/1/12


Estimated Fiscal Impact: $685,244.07 SFY12 and 3,654,635.00 SFY13.



Proposed: 
July 4, 2012



Public Hearing:
July 24, 2012


Staff:
Ginger Roberts-Scott
Comment Deadline: 
August 3, 2012


Please note: provisionally adopted, will be final when approved by the legislature. 

In Draft (And Governor’s Office Approval Received) 

10-144 Chapter 115, Principles of Reimbursement for Residential Care Facilities-Room and Board Costs, Sections 20-21(e) and 20.5 - This emergency rule will implement Resolve 2011, ch. 106, LD 790, which was signed into law by the Governor as an emergency on July 8, 2011. The emergency rule makes three changes to the current rule:  1.) Effective September 1, 2012, for an energy efficient improvement to be reimbursable, in addition to any other standards required in Chapter 115, the energy efficient improvement must be recommended as a cost-effective energy efficient improvement in an energy audit conducted by an independent energy audit firm, as evidenced in a written document, or must be determined to be cost-effective by the Efficiency Maine Trust; 2.)  Effective July 8, 2011, for all proposed new construction, acquisitions or renovations involving capital expenditures, in the aggregate, that exceed Three Hundred and Fifty Thousand Dollars ($350,000) or more in one fiscal year, providers must submit plans, financial proposals, and projected operating costs to the Department for approval in order for costs to be reimbursed (Section 20.5); and 3.) Effective July 8, 2011, capital expenditures for energy efficiency improvements, replacement equipment, information systems, communication systems and parking lots and garages must be excluded from the cost of the project in determining whether it is subject to prior written approval for energy efficiency improvements.  This emergency rule will benefit providers to the extent they will not need to seek prior Department approval for capital projects that are under $350,000.  However, all such costs will continue to be reviewed and audited for allowability of the costs, in compliance with the Chapter 115 regulations.  The emergency rule has completed pre-approval by the Commissioner and Governor.  The emergency rule making documents are under review by the Office of the Attorney General.

Staff:
Michael Dostie



 Effective Date:  January 1, 2013








         







MaineCare Benefits Manual, Chapter 1, Section 1, Credible Allegations of Fraud - This rule implements the provisions of the Patient Protection and Affordable Care Act (PPACA) regarding the suspension of payments, in whole or in part, to providers who are subject to credible allegations of fraud.  The emergency rule completed pre-approval by the Commissioner and Governor on October 29, 2012.  The emergency rule is under review by the Office of the Attorney General.

Staff:
Michael Dostie


Effective:  January 1, 2013
In Draft (And Governor’s Office Approval not yet requested) 


Chapter II, Section 90, Physician Services

The Department is proposing numerous changes to this rule.  The proposed rule will implement a CMS requirement that anesthesiology services be billed in one (1) minute rather than fifteen (15) units of value and that anesthesia administered by a Certified Registered Nurse Anesthetist (CRNA) be supervised by the operating doctor of medicine or osteopathy in accordance with 42 C.F.R. § 482.52 (a)(4). Also, the proposed rule will delete Section 90A-04 regarding prior authorization for transplants, establish new criteria for reimbursement and require the nationally accredited United Network for Organ Sharing (UNOS) to recommend that a transplant be performed.  The rule will allow In-State kidney and corneal transplants to be performed without prior authorization. When medically necessary, bone marrow or stem cell transplants are covered. 

The proposed rule will also defines the term “Face-to-Face Encounter” for Durable Medical Equipment (DME) and Home Health Services, amend provider qualifications for obstetrical services and require medical necessity for orthognathic surgery.  Certified Nurse Midwives, Dentists (General, Orthodonture, Pedodontist) and Dental Hygienists practicing within the scope of their certification and licensures will now be added to the list of providers who can be employed in a physician’s practice.  Surgical services for post-operative treatment will be amended to comply with the CMS standard fee schedule for durational global surgical periods (0-10-90 days). Bariatric procedures must be performed at a nationally certified center recognized by the American College of Surgeons or the Surgical Review Corporation. In general, BRCA1 and BRCA2 testing is covered. Restricted services for circumcision will be covered if medically necessary and not cosmetic, except when deformities are the result of cancer, disease, trauma or birth defects. Disclosure requirements in Section 90.08-1 will be amended to ensure confidentiality and comply with the Health Insurance Portability and Accountability Act (HIPAA) and Privacy Rule.  The proposed rule will also protect the privacy of Qualified Electronic Health Records (EHR).  

Estimated Fiscal Impact:

The Department expects that this rulemaking will cost the Department approximately $150,000 in SFY 2013.  This Fiscal impact is the high end of the expected cost of BRCA testing.  BRCA1 and BRCA2 are human gene mutations that have been linked to hereditary breast and ovarian cancer. Based on cost estimates, BRCA testing ranges from $300 to $3,000, depending on whether a patient has a limited test or a full test. The cost will not go higher than $150,000, but will be much lower.  Not all data required for a full analysis is available, as family history is a big factor in the determination of the need of the BRCA test.  With no history in the system of this new testing, the Department is limited in the amount of data it can analyze.

This proposed rulemaking will have no other impact on the regulated community.
Staff:  Michael J. Dostie


ACA Primary Care Physicians Payment Rate Increase


This mandatory ACA initiative will increase the current Medicaid Rate for certain primary care physicians to 100% of the 2012-13 Medicare fee schedule.  This will apply to specified primary care services furnished by a physician with a specialty designation of family medicine, general internal medicine, or pediatric medicine.  This initiative will also apply to all subspecialties related to those three specialty categories to the extent that they provide E&M services.  Eligible services provided by all advance practice clinicians providing services within their scope of practice under the supervision of an eligible physician will be eligible for higher payment.  This includes those not specifically mentioned in the proposed rule such as nurse midwives. Physicians will be required to self-attest that they are either board certified in family medicine, general internal medicine or pediatric medicine or a subspecialty within those specialties or that 60% of all Medicaid services they bill for are specified E&M or vaccine administration codes.  Physicians recognized by the American board of physician specialties, the American osteopathic association and the American board of medical specialties are included. Excluded primary care providers include:  Physicians delivering primary care services in FQHCs and RHCs are not eligible for increased payment, pharmacists, independently practicing non-physician practitioners not under the supervision of an eligible physician, nursing home services or other services reimbursed on a per diem or encounter rate.


Effective:  January 1, 2013.  
Program Timeframe: January 1, 2013 





through December 2014

Staff: Peter Kraut

Chapter II, Section 113 Non-Emergency Medical Transportation Services

This proposed rule will repeal and replace the current Chapter II, Section 113 Transportation Services. The repeal of Chapter 101, MaineCare Benefits Manual (MBM), Chapters II and III, Section 113, Transportation Services is necessary to achieve compliance with Centers for Medicare and Medicaid Services (CMS) regulations and maintain the current federal match.   The proposed rule will establish regional, risk-based, pre-paid ambulatory health plan (PAHP) Brokerages in alignment with Maine’s eight (8) transit regions under a 1915(b) waiver approved by the Centers for Medicare and Medicaid Services (CMS).  Under risk-based contractual agreements, the Department will contract with Broker(s) to establish, manage, authorize, coordinate and reimburse the provision of NET services for eligible MaineCare members.  The Broker(s) will be responsible for establishing a network of NEMT providers to deliver NEMT transportation services to eligible members who live in their assigned region. The proposed draft rule and waiver amendments are under review and amendment by the assigned Assistant Attorney General.  

Staff:
Michael Dostie




 

Chapters II and III, Section 21, Home and Community-Based Benefits for Adults with Intellectual Disabilities or Autistic Disorder

This Section will be updated to reflect the concurrent use of the Me.19 Non-Emergency Transportation Waiver. 

Staff: Ginger Roberts-Scott

Chapters II and III, Section 32, Waiver Services for Children with Intellectual Disabilities or Pervasive Developmental Disorders

This Section will be updated to reflect the concurrent use of the Me.19 Non-Emergency Transportation Waiver.  Additionally the rule will be updated to conform with the provisions in LD1914 requiring the Department to go to rulemaking to update the definitions of restraint and seclusion to conform with the definitions in the Department of Education Chapter 33, Regulations Governing Timeout Rooms, Therapeutic Restraints and Aversive in Public Schools and to update the language regarding Aggression in Section 32.03-3.  
Staff: Ginger Roberts-Scott

Chapters II and III, Section 29, Support Services for Adults with Intellectual Disabilities or Autistic Disorder

This Section will be updated to reflect the concurrent use of the Me.19 Non-Emergency Transportation Waiver. Additionally, contracting and performance measure language will be proposed to be added to the rule. 

Staff: Ginger Roberts-Scott

Chapters II and III, Section 19, Home and Community-Based Benefits for the Elderly and for Adults with Disabilities

This Section will be updated to reflect the concurrent use of the Me.19 Non-Emergency Transportation Waiver.
Staff: Ginger Roberts-Scott

Chapter X, Section 1, Benefit for People Living with HIV/AIDS Renewal

Maine is requesting to renew the Maine HIV/AIDS Section 1115 Demonstration Waiver under the Social Security Act effective January 1, 2014.  The objective of this waiver is to provide more effective and earlier treatment, improve access to continuous health care, provide a comprehensive package of services to people living with HIV/AIDS, to assist in enhancing compliance with treatment and medication regiments, and to meet cost-effectiveness as required by federal regulations.  The key feature of this waiver which allows for the objectives to be successfully accomplished is the care management services.  Maine is not anticipating any impact on enrollment or spending unless a Medicaid expansion occurs.  If so, some enrollees would move from the waiver to full MaineCare benefits.  Maine does not anticipate asking for any substantial modifications to the existing Section 1115 Demonstration waiver.  Maine does not anticipate asking for any substantial modifications to the existing Section 1115 Demonstration waiver.   Maine has continued to make improvements with care management and cost saving initiatives. Member satisfaction rates with the program have continued to increase.  Two public hearings have been held and favorable comments have been received. A third public hearing will be scheduled for public comment and input to coincide with the submission of the application. 

Staff:
Michael Dostie






Chapter II, Section 65, Behavioral Health Services 

This rule is being proposed to comply with Public Law 2011, Chapter 477, LD 1746, Part A of the Maine State 3rd Supplemental Budget. This rule proposes to limit MaineCare reimbursement for methadone for the treatment of addiction to opioids to a lifetime maximum of twenty four (24) months, except as permitted with prior authorization beyond twenty-four (24) months.

Staff: Amy Dix

Chapter II, Section 80, Pharmacy Services

The Department is requesting to adopt this rule on an emergency basis. This rule will implement the Opioid Redesign program as mandated by the 125th Maine Legislature through the 3rd DHHS Supplemental Budget. 

Language will be added to this rule to restrict the amount of opioid medications a member can receive when classified as having acute pain. This rule will also be amended to include guidelines regarding the management of care for members considered to have non-acute or chronic pain, including the use of other treatment options and other prior authorization criteria.

Staff: Amy Dix

Chapter II, Section 85, Physical Therapy Services

The Department is requesting to adopt this rule on an emergency basis. This rule will allow members participating in a pain management program to receive additional physical therapy visits to address their pain, as an alternative treatment option to receiving opioid medications.

Staff: Amy Dix

Chapters II and III, Section 25, Dental Services
This rule is being proposed in order to update the principles of reimbursement (Chapter III) to include 2012 CDT codes. This rule change will also add Dental Externs and Dental Residents as qualified providers.

Staff: Amy Dix
State Plan Amendment Status: 

09-016 Transportation, Bus Passes
This SPA adds bus passes as a covered service when transportation providers find this the most cost effective method to provide transportation to medically necessary services.

Status:
Submitted 9/30/09   “Off Clock”, as CMS is reviewing a related 1915B waiver.

10-013 Coverage of PNMI Services This SPA adds more detail, at request of CMS, of what is covered and who are qualified providers in PNMI facilities.  No changes in coverage or benefit.

Status:
Submitted September 24, 2010. RAI Issued December 2010, responses submitted to CMS March 17, 2011.  Additional questions received last week of April, and a conference call was held in May, 2011 to start working through CMS questions.  Responses withdrawn 5/6, currently Off Clock, IMD analysis required.

10-014 Coverage of Behavioral Health Services This SPA adds more detail, at the request of CMS, of what is covered and who are qualified providers for behavioral health services.  No changes in coverage or benefit are made.

Status:
Submitted September 24, 2010.  RAI issued December 2010, responses submitted to CMS March 17, 2011.  Additional questions received last week of April.  Withdrew responses 5/6.  Currently off clock, IMD analysis required.

10-015 Coverage of Rehabilitative Services This SPA adds more detail, at the request of CMS, of what is covered and who are qualified providers for rehabilitative services.  No changes in coverage or benefit are made.

Status:
Submitted September 24, 2010.  RAI Issued December 2010, responses submitted to CMS March 17, 2011. Additional questions received last week of April. Responses Withdrawn 5/6, currently Off Clock, IMD analysis required.

10-016 Coverage of Personal Care Services This SPA adds more detail, at the request of CMS, of what is covered and who are qualified providers for personal care services.  No changes in coverage or benefit are made.  

Status:
Submitted September 24, 2010.  RAI Issued December 2010, Responses submitted to CMS March 17, 2011. Additional questions received last week of April. Responses withdrawn 5/6.  Currently off clock, IMD analysis required. 

11-005
Categorically Needy Companion Letter - This SPA was submitted at CMS request to answer questions about coverage and reimbursement for pages previously submitted.  Formal RAI received with responses, in process. 

11-012 Hospital Inpatient - This SPA clarifies language for DRG reimbursement methodology, clarifies that rehabilitation hospitals shall continue to be eligible for non-CAH supplemental pool, and restores a temporary reduction for distinct psychiatric unit discharge rates. 

Status:

Submitted December 31, 2011 

Informal RAI Questions Received January 31, 2012. 

Formal RAI questions received on March 21, 2012.

Approved October 23, 2012
11-013 Hospital Outpatient - This SPA reduces prospective interim payments to meet budget limitations. 

Status:

Submitted December 31, 2011. 

Informal RAI Received January 25, 2012 and February 13, 2012. 

Formal RAI questions received on March 28, 2012.

Approved November 8, 2012

12-003 Intermediate Care Facilities-MR (ICF-MR) The state is requesting approval to increase the tax on ICF-MRs from 5.5% to 6% effective January 1, 2012. 
Status:

Submitted March 8, 2012.


Informal RAI Questions Received: May 31, 2012

Response to RAI sent to CMS July 25, 2012

Approved October 23, 2012
12-004 Health Homes - The State is requesting approval to implement Health Homes for Individuals with Chronic Conditions to MaineCare’s service array.  As an integral part of MaineCare’s Value-Based Purchasing initiative, Health Home Teams will provide integrated, coordinated, and preventive care to MaineCare members through the set of services and strategies outlined in Section 2703 of the Affordable Care Act.  Maine’s Health Home model leverages existing practice transformation work in the state, bringing together patient-centered primary care and Community Care Teams that work together to manage the health needs of MaineCare members with chronic conditions.  

Status:

Submitted October 25, 2012

12-005 ACA-Program Integrity - The State is requesting approval to implement several provider screening and enrollment changes, pursuant to sections 6401, 6402, 6501, 6502 and 6503 of the Affordable Care Act. The State has requested an effective date of October 1, 2013.

Status:

Submitted June 29, 2012

Informal RAI questions received August 15, 2012. 

Informal responses submitted to CMS on September 25, 2012. 

Formal RAI received October 24, 2012.

Responses to Formal RAI due January 21, 2013.

12-006 Increase of limits for Chiropractic and Vision Services -
The state is requesting approval to increase the limits for Chiropractic and Vision services, pursuant to the 1st Supplemental Budget, P.L. 2011, CH. 477.

Status: 

Submitted June 29, 2012.  

Informal RAI questions received on August 8, 2012. 

Informal RAI responses submitted to CMS on September 10, 2012. Formal RAI received September 20, 2012.

12-007 Pharmacy Coverage and Reimbursement The state is requesting approval to revise and add several reimbursement methodologies for Pharmacy services. The reduction of reimbursement for brand-name drugs to AWP minus (-) 16%, the request to impose a mandatory generic substitution and eliminate coverage of smoking cessation products for all members except for pregnant women is made pursuant to the 1st and 3rd Supplemental Budgets.

Status: 

Submitted June 29, 2012.  

Informal RAI questions received on August 13, 2012. 

Informal RAI responses submitted to CMS on September 10, 2012. 

Formal RAI received September 26, 2012.

12-008 Reimbursement for Services other than Inpatient Hospital - The state is requesting approval to decrease the rates of reimbursement for Podiatry, Occupational Therapy, Physical Therapy and Opioid Treatment pursuant to the 1st Supplemental Budget, P.L. 2011, CH. 477.

Status:

Submitted June 29, 2012\

Informal RAI questions received on August 8, 2012. 

Informal RAI responses submitted to CMS on September 10, 2012. Formal RAI received September 20, 2012.

12-009 Hospital Inpatient - The state is requesting approval to exempt Critical Access Hospitals from the requirement to count readmissions within 72 hours as part of the initial discharge to parallel, Medicare; reduce the amount of supplemental pool for Non-CAHs by approximately $200,000; change the methodology for distributing the pool to take into account the switch to DRG payment methodology; and revise reimbursement methodology for Provider Preventable Conditions.

Status:

Submitted June 29, 2012




Formal RAI received September 18, 2012

12-011 Hospital Outpatient - The state is requesting approval to reimburse hospital outpatient services under Ambulatory Patient Classification (APC) based methodology for private, non-critical access hospitals effective July 1, 2012.

Status:

Submitted September 28, 2012




Budget neutral

Waivers 

CMS control # 0995, will be known as Section 20-Waiver Services for members with Other Related Conditions- A HCBS waiver to serve individuals who have “Other Related Conditions” and are otherwise eligible for ICF-ORC level of care was submitted November 1. Services included in this waiver will include home supports; community supports; employment specialist services; work supports; home accessibility adaptations; communications aids; transportation; assistive technology; consultation services and assessments; counseling and crisis services; maintenance occupational, physical and speech therapy; case management and specialized medical equipment.  

Status:
Submitted 

RAI was received September 17, 2012.  

Staff: Ginger Roberts-Scott

Waiver Amendments

Section 21, Home and Community-Based Benefits for Adults with Intellectual Disabilities or Autistic Disorder (CMS control # 0159) - This amendment is to reflect the concurrent use of the Me.19 Non-Emergency Transportation Waiver. Additionally, the state is adding BCBA for behavioral consultation. 
Staff: Ginger Roberts-Scott

Status:
Submitted July 5, 2012

RAI received 8/24/2012, responses returned 9/18/2012. 

Waiver amendment approved 10/5/12 effective date 1/1/13

Section 32, Waiver Services for Children with Intellectual Disabilities or Pervasive Developmental Disorders (CMS control # 0864) - This amendment is to reflect the concurrent use of the Me.19 Non-Emergency Transportation Waiver.
Staff: Ginger Roberts-Scott

Status:
Submitted: July 5, 2012

RAI received 8/24/2012, responses returned 9/18/2012. 

Waiver amendment approved 10/5/12 effective date 1/1/13

Section 29, Support Services for Adults with Intellectual Disabilities or Autistic Disorder (CMS control # 0467) - This amendment is to reflect the concurrent use of the Me.19 Non-Emergency Transportation Waiver.
Staff: Ginger Roberts-Scott

Status:
Submitted: July 5, 2012

RAI received 8/24/2012, responses returned 9/18/2012. 

Waiver amendment approved 10/5/12 effective date 1/1/13

Section 19, Home and Community-Based Benefits for the Elderly and for Adults with Disabilities (CMS control #0276) - This amendment is to reflect the concurrent use of the Me.19 Non-Emergency Transportation Waiver.
Staff: Ginger Roberts-Scott

Status:
Submitted: July 5, 2012

RAI received 8/24/2012, responses returned 9/18/2012. 

Waiver amendment approved 10/5/12 effective date 1/1/13.

Staff telephone numbers



Staff email addresses

Delta Chase - 287-6348



Delta.Chase@maine.gov
Amy Dix - 287-9342




Amy.Dix@maine.gov
Michael Dostie - 287-6124



Michael.Dostie@maine.gov
Matt Galletta - 287-6127



Matt.W.Galletta@maine.gov
Derrick Grant - 287-6427



Derrick.Grant@maine.gov
Peter Kraut - 287-6131



Peter.Kraut@maine.gov
Ginger Roberts-Scott - 287-9365


Ginger.Roberts-Scott@maine.gov
Ann O’Brien - 287-5505



Ann.Obrien@maine.gov
Pascale Desir – 287-2829



Pascale.Desir@maine.gov 

*PLEASE NOTE THAT ALL RULES ARE PROMULGATED IN COMPLIANCE WITH EXECUTIVE ORDER OF AUGUST 24, 2011 “AN ORDER TO IMPROVE REVIEW OF THE RULEMAKING PROCESS,” detailed at: http://www.maine.gov/tools/whatsnew/index.php?topic=Gov_Executive_Orders&id=182022&v=article2011. 

**Please note: Public Hearings are no longer being held at 442 Civic Center Drive, Augusta. Please check the published rulemaking documents to find the location where the public hearing will be held for each individual rule.**
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