DHHS- Office of MaineCare Services

Rule, State Plan Amendment, and Waiver Status Report 

April 1, 2011


In APA Process*
*PLEASE NOTE THAT ALL RULES ARE PROMULGATED IN COMPLIANCE WITH  EXECUTIVE ORDER OF JANUARY 10, 2011 “AN ORDER TO IMPROVE REVIEW OF THE RULEMAKING PROCESS, ” detailed at: 
http://www.maine.gov/tools/whatsnew/index.php?topic=Gov_Executive_Orders&id=182022&v=article2011. 

Chapter III, Section 28, Rehabilitative and Community Support Services for Children with Cognitive Impairments and Functional Limitations. The proposed rule provides a corrected rate for Specialized Services in Section 28, Rehabilitation and Community Support Services for Children with Cognitive Impairments and Functional Limitations. The corrected rates are for services provided 1:1 (H2021 HK), groups with two patients served (H2021 HQ HK UN), groups with three patients served (H2021 HQ HK UP) and groups with four patients served (H2021 HQ HK UQ). There was an error in calculating the rates that are in place for Specialized Services, this proposed rule will correct that error. The Department intends to adopt this rule retroactively to September 1, 2010.

Fiscal Impact: 
Cost neutral

Proposed:
January 9, 2011

Public Hearing:
March 1, 2011

Staff:

Amy MacMillan

Comment Deadline:
March 11, 2011

Chapter III, Section 30, Allowances for Family Planning Agency Services.  MaineCare Services is filing this proposed rule to correct coding and reimbursement rates and to provide billing instructions for the Department’s new MMIS system (MIHMS). Additionally, a “FP” billing modifier will now be required for all services performed exclusively to prevent or delay pregnancy or otherwise control family size. This modifier assures the State can properly track expenditures eligible for 90% Federal matching funds.  MaineCare rates of reimbursement in Chapter III of this rule will align with the reimbursement rates paid to other providers who perform these services, including Section 90, Physicians Services.  The rule provides some codes that apply retroactively.  The reimbursement rates are current on the effective date of the rule.  Subsequent to the effective date, the rates in effect and other information will be posted and available at:  www.maine.gov/dhhs/audit/rate-setting/index.shtml.

Proposed:
February 1, 2011

Public Hearing:
February 28, 2011

Staff:

Delta Cseak


Comment Deadline:
March 10, 2011

Chapter II and III, Section 40 Home Health Services- (Major Substantive Rule) The Department proposes these rules to begin the process of permanently adopting emergency rules that were effective September 1, 2010 and October 18, 2010, adopting HIPAA compliant codes necessary for MIHMS and to make additional changes to Chapters II and III Section 40, Home Health Services.  The codes are necessary in order to meet Center for Medicaid Services (CMS) requirements for a certified health claims system.   These are major substantive rules and they will not be permanently adopted until they have been approved by the Legislature. The Department proposes to provisionally adopt amendments in Chapter II to clarify the service authorization procedures for approval of care plans, changing the process from a “prior authorization” process to an “authorization process”.  “Authorized agent” and “unit of service” are redefined.  The time frame for obtaining authorization is clarified and the language “Classification Period” is corrected to “eligibility period” consistent with authorization procedural language.  The process is amended to be applicable to all members receiving services under Section 40, except for members receiving psychotropic medication services under 40.02-5B.  The amendment also clarifies that documentation of rehabilitation potential for certain services applies to all members receiving those services.    The amendment adds a definition for “non routine medical supplies”, directs providers how to access the list of non routine medical supplies which can be reimbursed under Section 40 and creates a process for adding to this list.  The Department adds the federally required face-to-face encounter between the Member and the physician or designated provider who is certifying the medical necessity for Home Health. 
Fiscal Impact: Cost Neutral

Proposed:
January 9, 2011

Public Hearing:
March 3, 2011

Staff:

Margaret Brown

Comment Deadline:
March 14, 2011

Chapter II, Section 45, Hospital Services, NDC Code Reporting Requirements.  In order to reduce administrative burden for many hospitals, the proposed rule clarifies National Drug Code (NDC) reporting requirements for hospitals according to federal guidance. Critical Access Hospitals, Private Psychiatric Hospitals and hospitals reclassified to a wage area outside Maine by the Medicare Geographic Classification Review Board prior to October 1, 2008 reimbursed at a rate at or above 100% of the MaineCare outpatient cost are required to submit a quarterly list of National Drug Codes (NDC) for all outpatient claims of the top 20 multiple source drugs on a list maintained by CMS and all single source drugs.  Hospitals participating in the 340 B program or reimbursed at a rate at or below cost are exempt from NDC reporting requirements. The quarterly report must be submitted within 3 months (or the first day thereafter) of the calendar quarter in which the claim is filed in accordance with the Department’s billing instructions.

Fiscal Impact: Cost neutral

Proposed:
January 9, 2011

Public Hearing:
March 3, 2011

Staff:

Michael Dostie

Comment Deadline:
March 14, 2011

Chapter III, Section 50, Principles of Reimbursement for ICF-MR- This rule provisionally adopts an earlier emergency rule that eliminates costs for Community Support Services (formerly called Day Habilitation Services) as part of the cost basis of the per diem rate for Intermediate Care Facilities for persons with mental retardation. Instead, the rule refers providers to the reimbursement methods and rate for Community Support Services set forth in MBM, Chapters II and III, Section 21.  The amendment is made necessary by the repeal of MBM, Section 24, Day Habilitation Services.  The amendment will also allow the billing code for this service to conform to federally required codes and the implementation of the Department’s new claims processing system.  This rule is Major Substantive rule, it will not be finally adopted until approved by the Legislature.   
Fiscal Impact: The Department anticipates the following savings:  SFY11 - Total $148,011.94 / Federal $102,172.64 / State $45,839.30. SFY12 - Total $148,011.94 / Federal $94,431.62 / State $53,580.32.  

Proposed:
January 9, 2011

Public Hearing:
March 3, 2011

Staff:

Michael Dostie

Comment Deadline:
March 14, 2011


Chapter III, Section 65, Behavioral Health Services- The Department is proposing to add a code modifier “HA” to Children’s Assertive Community Treatment Services (ACT) to distinguish this treatment, for billing purposes, from Adult ACT found in Section 17, Community Support Services. The Department proposes to adopt the corrected rate retroactively to July 1, 2010. Additionally, collateral contact rates were reduced in error by 10% effective July 01, 2010 and instead should have been reduced by 2%.  The Department proposes to adopt the corrected rates retroactively to July 01, 2010. Lastly, group ratio procedure codes are being added to Children’s Behavioral Health Day Treatment to allow for more accurate reimbursement.   These new codes do not change the reimbursement rates for these services.  The Department proposes to adopt this change retroactively to September 01, 2010.
Fiscal Impact: Cost neutral.
Proposed:
January 9, 2011

Public Hearing:
March 1, 2011

Staff:

Ginger Roberts-Scott

Comment Deadline:
March 11, 2011

Chapter III, Section 68, Occupational Therapy Services. The Department of Health and Human Services is proposing this rule to correct some units of service in the Chapter III of this Section, to be compliant with units required by the Centers of Medicare and Medicaid Services (CMS).  Additionally, the Department is proposing cost neutral rate adjustments.

Fiscal Impact: Cost neutral

Proposed:
February 1, 2011

Public Hearing:
February 28, 2011

Staff:

Delta Cseak


Comment Deadline:
March 10, 2011

Chapter II, Section 75, Vision Services- The Department is proposing the following changes to the rule:  (1) that prosthetics be provided only by ophthalmologist or optometrist, since opticians are not licensed to provide this service; (2) that prior authorization be deleted for tint, photochromatic or ultraviolet lenses, however, the Department is adding medically necessary requirements for these lenses into the rule; (3) that the Department’s authorized agent be utilized for certain services; (4) that there is no one year warranty for normal wear and tear for articles purchased under the Vision Care Volume Purchase Contract; (5) deleting the provision that allows providers to determine a need for repair/replacement of glasses/lenses; and (6) proposing that the Contractor be responsible for furnishing postage-paid mailers to providers for returning defective items to the Contractor and, if used, the Contractor assumes financial responsibility.
Estimated Fiscal Impact:
Cost Neutral

Proposed:
December 22, 2010

Public Hearing:
January 18, 2011

Staff:

Delta Cseak

Comment Deadline:
EXTENDED TO APRIL 30, 2011 
Chapter III, Section 85, Physical Therapy Services.  The Department of Health and Human Services is proposing this rule to correct some units of service in the Chapter III of this Section, to be compliant with units required by national correct coding initiative.  Consequently, the Department is proposing rate adjustments, based on utilization, that remain cost neutral with the new units of service.

Fiscal Impact: Cost Neutral

Proposed:
February 1, 2011

Public Hearing:
February 28, 2011

Staff:

Delta Cseak


Comment Deadline:
March 10, 2011

Chapter III, Section 97, Principles of Reimbursement for Private Non-Medical Institution Services, Appendix D: Child Care Facilities- The Department proposes these rules to begin the process of permanently adopting emergency rules that were effective October 1, 2010.  These changes require major substantive rules and they will not be permanently adopted until they have been approved by the Legislature.  In order to meet the necessary budget reduction for Fiscal Year 2011 the Department is reducing reimbursement rates for Treatment Foster Care Services by 3.2% (not to be passed to parents) and reduces reimbursement rates to all other Appendix D facilities by 3.56%.   Additionally the rule is provisionally amended to eliminate one accounting requirement for providers that is no longer necessary, thereby reducing the administrative burden for providers. 

Estimated Fiscal Impact: This rulemaking is estimated to save $622,049 from the General Fund per fiscal year.

Proposed:
December 22, 2010

Public Hearing:
January 10, 2011

Staff:

Margaret Brown
Comment Deadline:
EXTENDED TO APRIL 20, 2011
Rules Adopted or Provisionally Adopted Since Last Status Update
None

In Draft (And approved for proposal by Governor’s Office ) 
Chapter I, General Administrative Policies and Procedures-The Department will propose rules to add the Electronic Health Record Incentive Program.  The funding for this provider incentive payment is available with federal funding through the federal American Recovery and Reinvestment Act. Eligible professionals, hospitals, and critical access hospitals will voluntarily enroll and will have to demonstrate meaningful use of Electronic Health Record technology in order to receive incentive payments. 
Estimated Fiscal Impact:  Incentive payments to providers are 100% federally funded; administrative costs have a 90% federal match.  The Department anticipates costs of $219,382 for SFY 2011-2012 and $164,382 for SFY 012-2013. 
Chapter II, Sections 12, 19, 22 and 96-  The Department will propose rule changes to Sections 12 (Consumer Directed Attendant Services), 96 (Private Duty Nursing and Personal Care Services), 19 (Home & Community Benefits for the Elderly and for Adults with Disabilities), and 22 (Home & Community Benefits for the Physically Disabled) to create consolidated rules and uniform self-directed and representative-directed options for these four MaineCare benefits, consistent with two programs administered by OES and OACPDS. 
The Office of Elder Services (OES), the Office of Adults with Cognitive and Physical Disabilities (OACPDS), and the Office of MaineCare Services (OMS) have been working together on this initiative, which will involve waiver amendments for the above two waivers and rulemakings for the above four rules that would permit an unpaid representative, such as a family member, to assist the MaineCare member in managing his or her care.  The rule would make it easier for families to manage care in the home by permitting a volunteer (usually a family member) to manage scheduling, time records and the like of caregivers.
Estimated Fiscal Impact:
Cost Neutral

Chapters II and III, Section 21, Home and Community-Based Benefits for Adults with Intellectual Disabilities or Autistic Disorder- The Office of Adults with Cognitive and Physical Disabilities (OACPDS), and the Office of MaineCare Services (OMS) have worked together to amend Section 21 to remove Shared Living from the Service entitled Home Support and create a new service called Adult Foster Care to identify this as a separate service with a different type of provider known as Shared Living provider.  This is part of a wider initiative that was included in the budget last year that had three phases.  Phase 1 was completed July 1, 2010.  Phase 2 was completed 10/1/10.  These were both legislatively required rate reductions. This recommended rulemaking (Phase 3) changes the name of a service from Home Support to Adult Foster Care and provides a correct HIPAA compliant procedure code. This rule change will pull Shared Living out of Home support and establish a new service within the waiver known as Adult Foster Care.  

Estimated Fiscal Impact:
Cost Neutral 

Chapters II and III, Section 29, Community Support Benefits for Members with Mental Retardation and Autistic Disorders- This rule would affect people with intellectual disabilities or autism that are served in the community under Maine’s Home and Community Based Waiver program. Approval for amending this waiver has been received from CMS. The rule would reduce the annual hourly limit for Community Support from 1300 to 1125 annual hours and increase the annual limit on Work Support hours from 300 to 850 hours.  This change would tie in with a change in the financial eligibility criteria to allow more income for the member and encourage employment opportunities for members.  In addition, eligibility would be clarified by referring to specific diagnostic criteria, including Asperger’s Syndrome, Pervasive Developmental Disorder, Autistic Disorder, Rett’s Disorder.  Lastly, the limit for respite care would be clarified to be $90 per diem, making it consistent with Chapter III.  Technical changes to Chapter III would also be proposed.  This rule is to permit MaineCare members with intellectual disabilities or autistic disorders to receive support needed for them to work more hours and is made cost neutral by simultaneously reducing the maximum hours of community support they may be receive.

Estimated Fiscal Impact:
Cost Neutral
Chapters II and III, Section 32, Rehabilitative and Community Support Services for Children with Cognitive Impairments and Functional Limitations-  This rule will be part of an effort to serve children with severe cognitive and functional limitations at home instead of in institutions. This was part of a budget initiative of the 124th Legislature, and the Department received approval of a waiver from CMS in January to provide home and community based services to this population of approximately 40 children, some of whom are presently being served at great expense in institutions out of state. Significant work has been done in collaboration with stakeholders to develop the policy for this effort.  Services in Chapter II would include Home Support, Home Accessibility Adaptations, Transportation, Consultation, Communication Aids and Respite.  Chapter III would establish billing procedure codes based on HIPAA compliant CPT coding.

Estimated Fiscal Impact:
Savings of $165,833 per State Fiscal Year 

Chapter II, Section 60- Medical Supplies and Durable Medical Equipment- The Department proposes to change this section to add language to indicate that providers may bill for up to a 72 day supply of incontinence supplies, which will allow for increased ease of access for members residing in rural areas. Additionally, several prior authorization criteria have been removed and providers are now directed to visit the MIHMS provider portal for information regarding prior authorizations and to locate criteria utilized by the Department. The reimbursement methodology for miscellaneous Durable Medical Equipment and Medical Supplies has been revised to indicate that if a piece of Durable Medical Equipment or Medical Supplies has a nationally recognized code that that code must be used, if there is no code available a miscellaneous code must be used and a prior authorization must be submitted. Finally, a new requirement has been added to indicate that a face-to-face encounter by the physician, physician assistant, nurse practitioner or a clinical nurse specialist, is required during the 6 months preceding the physician’s written order for durable medical equipment. This is a new federal requirement under the Affordable Care Act, PL 111-148, §6407, effective January 1, 2011. 
Estimated Fiscal Impact:
Cost Neutral 

Chapter II, Section 94, Early and Periodic Screening, Diagnosis and Treatment Services-The proposed rules will allow for Maine CDC Public Health Nurses and their five contracted agencies to be reimbursed by MaineCare for Home visits and MaineCare members aged 2 and under. This will obtain federal match for a service already provided to MaineCare eligible children.
Estimated Fiscal Impact:
Savings of $160,776 per SFY


Chapter II, Section 109, Speech and Language Pathology Services- The Department will propose rules that require Speech Language Pathologists practicing in a school based setting to be licensed by the Department of Professional Regulation when billing services under MaineCare.  Currently Speech Language Pathologists practicing in a school based setting may practice under comparable guidelines in Department of Education statute, by so-called “293” certification.  

Estimated Fiscal Impact:
Cost Neutral


Chapter III, Section 109, Speech and Hearing Services- This proposed rule will correct multiple units of service in billing, add billing modifiers, and remove one redundant billing code.  The proposed rule also adds codes for screening and treatment of dysphagia.  


Estimated Fiscal Impact:
Cost Neutral

Chapter X, Section 3, Katie Beckett Benefits- This rule will assure that Maine is in compliance with federal law requiring that children must need an institutional level of care in order to be eligible for MaineCare through the Katie Beckett eligibility category.   The recommended rule would establish tighter eligibility criteria to assure that an institutional level of care is necessary and would refer interested parties to the appropriate financial cap on services depending on which type of institutional level of care a child needs.  The draft rule was developed with significant input from stakeholders.  CMS has provided the Department written confirmation that if tightening eligibility is necessary to bring the state into compliance with federal law, then CMS would not consider the state to have violated the MOE provision in the ACA’s predecessor, the American Recovery and Reinvestment Act (ARRA).   The proposed rule would also restructure the Katie Beckett rule, removing the medical eligibility criteria related to Katie Beckett from Sections 45, Hospital Services; 46 Psychiatric Hospitals; 50, ICF-MR; and 67, Nursing Facility Services and consolidating the criteria into this Section of policy. Children receiving MaineCare under Katie Beckett are re-evaluated annually for eligibility.  When their annual review arrives, some children may lose eligibility for MaineCare. This affects children in households with income above 200% of the poverty level.
Estimated Fiscal Impact:  TBD 
State Plan Amendment Status: 
09-011, Targeted Case Management- This SPA adds new target groups and associated eligibility and reimbursement.  
Status:
Submitted 9/30/09.  Under Review by CMS.  RAI issued, and official responses were submitted to CMS 3/18/10.  CMS asked that DHHS withdraw the responses to take the SPA “off clock” so that CMS can work with DHHS on this SPA.  Responses were resubmitted to CMS on August 12, 2010.  Additional questions received from CMS in October, and Department continues to work with CMS on resolution.
09-016, Transportation, Bus Passes
-This SPA adds bus passes as a covered service when transportation providers find this the most cost effective method to provide transportation to medically necessary services.
Status:
Submitted
9/30/09   “Off Clock”, as CMS is reviewing a related 1915B waiver.

10-008, Nursing Facility Reimbursement- This spa updates the state plan to allow for changes in methodology for the case mix payment system.  

Status:

Submitted  June 30, 2010.  Under Review by CMS. RAI issued, and responses submitted to CMS on February 7, 2011.  
10-009- Inpatient Hospital DRG Reimbursement Methodology- This SPA updates inpatient reimbursement methodology to DRG reimbursement. 

Status:

Submitted  September 30, 2010.
RAI issued, and responses submitted to CMS March 17, 2011.   March 31, 2011, The Department has asked CMS to take this SPA “off the clock” so that further analysis of the UPL test can be done.  
10-010- Outpatient Hospital Reimbursement – This SPA updates outpatient reimbursement methodology to require new data reporting that will be utilized in APC reimbursement anticipated to begin next year. 

Status:

Submitted September 30, 2010
RAI Issued December, 2010, responses submitted to CMS March 17, 2011. 
10-011
Covered of Medically Needy Population- This SPA removes the separate coverage pages for the Medically needy category and references these services as being the same as those covered for categorically needy members.

Status:

Submitted: September 24, 2010
Approved December, 2010, responses submitted to CMS.
10-012
  Updates for Categorically Needy Pages- This SPA updates and adds detail at the request of CMS for coverage pages in the state plan.  No changes in coverage or benefit are made.

Status:

Submitted September 24, 2010
RAI Issued December 2010, responses submitted to CMS March 17, 2011. 
10-013-Coverage of PNMI Services- This SPA adds more detail, at the request of CMS, of what is covered and who are qualified providers in PNMI facilities.  No changes in coverage or benefit are made.

Status:

Submitted September 24, 2010. 

RAI Issued December 2010, responses submitted to CMS March 17, 2011. 
10-014-Coverage of Behavioral Health Services- This SPA adds more detail, at the request of CMS, of what is covered and who are qualified providers for behavioral health services.  No changes in coverage or benefit are made.

Status:

Submitted September 24, 2010. 

RAI Issued December 2010, responses submitted to CMS March 17, 2011. 
10-015-Coverage of Rehabilitative Services- This SPA adds more detail, at the request of CMS, of what is covered and who are qualified providers for rehabilitative services.  No changes in coverage or benefit are made.

Status:

Submitted September 24, 2010. 

RAI Issued December 2010, responses submitted to CMS March 17, 2011. 
10-016-Coverage of Personal Care Services- This SPA adds more detail, at the request of CMS, of what is covered and who are qualified providers for personal care services.  No changes in coverage or benefit are made.

Status:

Submitted September 24, 2010. 

RAI Issued December 2010, Responses submitted to CMS March 17, 2011.
10-018- Physician Reimbursement and Feedback Report and Incentive Awards- This state plan amendment updates the PCPIP for CMS.  There is no change in how the incentive payment is awarded. The SPA was submitted at the request of CMS to better detail the methodology for applying quality measures and the formula for reimbursing these through the pool.

Status:

Submitted  November 12, 2010  RAI received March, 2011. 
10-019- Tribal Consultation- The Department will file a SPA with CMS that details the process for tribal consultation prior to submission of all state plan amendments and waivers.  The process has been presented at a Tribal Health Director’s meeting and the Department is soliciting further comments prior to submission of the SPA.
Status:

Submitted in December 2010. Request for Additional Information received in March, 2011.
10-020- Recovery Audits Contractors- The Department filed a SPA to be in compliance with   Affordable Care Act provisions that require a recovery audit contractor (RAC).  The RAC will work with Program Integrity to identify underpayments and overpayments for the MaineCare program.  
Status: 

Submitted in December 2010.   Approved by CMS in March, 2011
Waivers 

1915B- Transportation Waiver-This waiver seeks to continue non-emergency medical transportation operations and reimbursement unchanged and is being submitted to bring Maine into formal compliance with CMS requirements. As such, no change in providers, expenditures or utilization volume or patterns is anticipated. 

Status:

Submitted January, 2010
Under Review by CMS. Formal Request for Additional Information issued by CMS. Responses sent to CMS on April 27, 2010.  CMS has indicated that this waiver will not be approved, and sent an Options Paper to the State to begin discussion of how to proceed.  The Department is moving forward with a Risk-based Prepaid Ambulatory Health Plan model.  Several meetings to communicate this approach have been held, and MaineCare Services is also working with CMS on next steps. 
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