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Executive Summary

As part of the State’s long standmg ovelslght of Maine Yankee s nuclear act1v1t1es, leglsla’uon was enacted in
the second regular session of the 123" and signed by Governor John Baldacci requiring that the State Nuclear
Safety Inspector prepare a monthly report on the oversight activities performed at the Maine Yankee
Independent Spent Fuel Storage Installation facility located in Wiscasset, Maine. :

The report covers activities at the storage facility, including the State’s on-going environmental radiation
surveillance and the national debate over the licensing and construction of a geclogic repository for the disposal
of spent nuclear fuel at Yucca Mountain in Nevada. . The report’s highlights assist readers to focus on the
significant activities that took place during the month, both locally and nationally.

The State Nuclear Safety Inspector submitted his annual accounting report to the Commissioner’s Office
for their review prior to its forwarding to the Joint Standing Committee on Energy, Utilities, and
Technology. The report presented the fees received from Maine Yankee, the expenditures for
maintaining an oversight role as well as what funds were disbursed to the other state agencies providing
oversight such as the Departments of Environmental Protection and Public Safety. According to the
report the Interim Spent Fuel Storage Facility Oversight Fund has an available balance of $50,886.

The Manager of the Radiation Control Program submitted for senior management review his 2011
Report of the Oversight Activities and Funding of The Interim Spent Fuel Storage Facility Oversight
Fund. The report was prepared for the Joint Standing Committee on Energy, Utilities and Technology.
The Report summarized the past year’s activities of the State’s Radiation Control Program, the Sfate
Nuclear Safety Inspector, the Department of Environmental Protection, the Department of Public Safety,
and Maine Yankee.

The national highlights primarily focused on varied activities as noted below and included:

National:

The Co-Chairs of the Blue Ribbon Commission on America’s Future testified before House and Senate
Committees on their eight recommendations to the President and Secretary of Energy on how best to
manage the nation’s nuclear waste. Some Representatives and Senators probed why Yucca Mountain,
the only federally mandated geologic site in the country, was not considered in the report. Other
Committee members were intent on absorbing the recommendations and how to implement them in
meaningful legislation.

The State of Nevada, the Nuclear Regulatory Commission (NRC), and the petitioners from the states of
South Carolina and Washington, Nye County in Nevada, Aiken County in South Carolina, the National
Association of Regulatory Utility Commissioners, and the three business leaders from the Tri-City area
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near Hanford, Washington filed their final briefs and addenda with the U.S. Court of Appeals for the
D.C. Circuit in preparation for their May oral arguments on the lawsuit filed by the petitioners against
the NRC and its Chairman for unreasonably delaying the Yucca Mountain license proceedings.
The Administration submitted its proposed Fiscal Year 2013 Budget to Congress, The Budget proposed
$60 million for the Department of Energy’s Used Nuclear Fuel Disposition Program, The Program will
support development of technologies for storing, transporting, and disposing of used nuclear fuel as part
of the near term recommendations of the Blue Ribbon Commission. It will also investigate fuel types
and waste management approaches that would reduce the quantity of long-lived radioactive elements in
the used fuel requiring disposal. The Administration’s FY 2013 Budget also increased the Nuclear
Regulatory Commission (NRC) spent fuel storage and transportation program by $3.8 million over the
enacted FY 2012 budget. The bulk of the increase is for research to support the NRC’ s Waste
Confidence Rule for extended storage out to 300 years,
The Decommissioning Plant Coalition (DPC), the National Association of Regulatory Utility
- Commissioners (NARUCQC), the Nuclear Energy Institute (NEI), the Nuclear Waste Strategy Coalition
“(NWSC), the Sustainable Fuel Cycle Task Force Science Panel (SFCTF), and the State of Nevada
submitted comments to the Nuclear Regulatory Commission (NRC) on the NRC’s preliminary draft of
an environmental impact statement to support its waste confidence rule. The DPC, NARUC, NEI, and
NWSC expressed concerns that the NRC’s environmental impact statement work was premature and
*could detract from the Blue Ribbon Commission’s recent recommendations, The SFCTF urged the
' NRC to implement a more aggressive schedule while Nevada identified other topics such as terrorism,
sabotage, human error, and transportation that should be included in the NRC s envuonmental 1mpact
study.
A highlight that was not captured in the previous monthly reports was the Secretary of Energy’s
determination that there was no basis to propose an adjustment to Congress on the fee that nuclear
utilities pay into the Nuclear Waste Fund for the Department of Energy’s obligation to manage and
dispose of spent nuclear fuel and high level waste. The conclusion was drawn.despite:

o Congress not appropriating any funds for the Department of Energy’s and the Nuclear
- Regulatory Commission’s nuclear waste management programs for Fiscal Year 2012.
o Both the Department of Energy and the Nuclear Regulatory Comrmssmn telmmatmg their
' Yucca Mountain programs.
o Nuclear utilities currently paying $750 million annually in fees to the Nuclear Waste Fund.
"o The Nuclear Waste Fund presently accruing $1.2 billion in interest annually.
o The Nuclear Waste Fund account having an existing balance of neaily $27 billion.




. State Nuclear Safety Inspeetor Ofﬁee
February 2012 Monthly Report to the Leglslatme

Introduction

As part of the Depaltment of Health and Human Services’ respons:bxhty unde1 Title 22, Maine Rev1sed Statutes
Annotated (MRSA) §666 (2), as enaeted under Public Law, Chapter 539 in the second regula1 sesmon of the
123rd Leglsiature the foregoing i is the monthly 1epo1t ﬁom the State Nuclear Safety Inspectoz

The Stat__e Insp_ector’s individual___actiyities for_ t_he past month_ are hightigh_te_d _under_certa_in_'broad categories, as
illustrated below. Since some activities are periodic and on~going, there may be some months when very little
will be reported under that category. It is recommended for reviewers to examine previous reports fo ensure
connect1v1ty with the information plesented as it would be cumbersome to contmuousiy repeat prior information
in every report. Past reports are available from the Radiation Con‘uoi Pxogram s web site at the following link:
www.maineradiationcontrol.org and by chekmg on the nucleal safety link in the Ieft hand margin.

Commencmg with the January 2010 report the glossary and the hlstortcai pexspeetlve addendum are no longer
included in the report. Instead, this information is available at the Radiation Control Program’s website noted
above. In some situations the footnotes may include some basic information and may redirect the reviewer to

the website.

Independent Spent Fuel Storage Installation (ISFSI)

During February the general status of the ISFSI was normal, with no instances of spurious alalms due to
environmental conditions. e o _

There were no fire—related or security-related impairments for the month. - However, there were. twenty-one
security events that were logged and they were all traced to transient environmental conditions.

There were ten condition reports' (CR) for the month of February and they are described below.

13" CRs: Were written to track items associated with the J anuary reportable event on inadequate
compensatory measures during a snowstorm.
4™ CRs: Was written to document an inappropriately labeled alarm description.
5™ CR: Was issued to track open items from a preventative maintenance audit.
6™ CR: Documented a vendor not performing appmpmate cold testlng on 1epa1red components.
7" CR: Documented an issue with a security log sheet. - :
8™ CR: Was issued to track open items from a surveillance of shift briefing activities. -
9™ CR: Documented the missed opportunity to update a form when the procedure was updated.
10th CR: Documented open items ﬁom a review of the Implementatlon of the Emer gency Plan.

' A condition report is a report that promptly ale1 ts management to potential conditlons that may be adverse to quality or safety. For
more information, refer to the glossary on the Radiation Program’s website.
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Other ISFSI Related Activities

1.

On February 2" Maine Yankee submitted its input to the Radiation Control Program’s annual report of
oversight activities and funding to the Joint Standing Committee on Energy, Utilities and Technology.

Their report summarized their involvement in the 2011 deliberations of the Blue Ribbon Commission on
America’s Nuclear Future, their working relationship with the State of Maine, the status of the Yucca
Mountain license application, the Nuclear Regulatory Commission’s investigation into extended storage
of spent nuclear fuel, the status of Maine Yankee’s lawsuit, and their projection of increased storage
costs in the future due to “security or other regulatory changes”. : :

On February 3™ the State Nuclear Safety Inspector submitted his annual accounting report to the
Commissioner’s Office for their review priot o its forwa1d1ng to the Joint Standing Commlttee on
Energy, Utilities, and Technology “The report presented the fees received, the expendltmes for
maintaining an overs1ght role as well as what funds were disbursed to the other state agencies providing
oversight such as the Deparfments of Environmental Protection and Public Safety. According to the

'rep01t the Intenm Spent Fuel Storage Faolhty Over31ght Fund has an avallable balance of $50, 886

On Feb1ua1y 13" the Manager of the Radiation Control Pxogram submitted for senior management
review his 2011 Report of the Oversught Activities and Funding of The Interlm Spent Fuel Storage
Facility OVCISlght Fund. The report was pxepawd for the Joint Standing Comlmttee on Energy, Utilities
and Technology. The Report summarized the past year’s activities of the State’s Radiation Control
Program, the State Nuclear Safety Inspector, the Depaltment of Env1ronmental Plotectzon the
Depaltrnent of Public Safety, and Mame Yankee '

Environmental

Since the State’s radiation monitoring of the ISFSI repotts its results on a quarterly basm and the fourth quarter,
results were published in last month’s report, there is nothing new fo repott this month,

Groundwater Monitoring Program

With all the tasks associated with the post ‘decommissioning groundwater radiation monitoring Agreement
between the State and Maine Yankee completed in Januvary of this year, this section of the report will be
discontinued.

Other Newsworthy Items

1. On February 1* the House Subcommittee on Energy and Environment held a hearing to review the
Blue Ribbon Commission’s recommendations to solve the nation’s growing stockpile of nuclear
waste. The witnesses before the Committee included the Co-Chairs of the Blue Ribbon Commission
(BRC) on America’s Nuclear Future, the Union of Concerned Scientists (UCS), the National
Association of Regulatory Utility Commissioners (NARUC), the Citizens Against Government
Waste (CAGW), the Lawyer representing Nevada but testifying only on his behalf, and presidents of
two consulting firms. - Both Co-Chairs expressed their concern over -the ever growing costly
consequences of inaction. NARUC expressed their frustration over ratepayers and ultimately
taxpayers paying twice for disposal of spent nuclear fuel with no geologic repository available for
decades. The UCS supported most of the recommendations from the BRC but was not persuaded of
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- the necessity of consolidated storage and preferred instead on-site storage. The representative from
- CAGW stated that “taxpayers and ratepayers have paid tens of billions of dollars over the last 25 years
and will pay tens of billions more in the future for a national nuclear waste repository.”

. On February 1% the Wiscasset Newspaper published an article expressing the three Yankee
companies’ (Maine Yankee, Connecticut Yankee and Yankee Rowe in Massachusetts) optimism
over the Blue Ribbon Commission’s (BRC) recommendations. The three Yankees were very
pleased with the BRC’s recommendations for consolidated storage and for stranded fuel at
- decommissioned reactor sites to be first in line to move its spent fuel to a consolidated facility, The

- three Yankee companies were hopeful that the BRC’s recommendations would prov:de the impetus
: to enact pmrnpt and meaningful legislation. A copy of the article is attached.

. On February 2™ the Senate Committee on Energy and Natural Resources held a hearing to review
the Blue Ribbon Commission’s recommendations on nuclear waste management. The Chairman of
the Committee was interested on how Congress could absorb the recommendations, implement
--appropriate legislation and forge the political consensus to enact it into law. Only the Co-Chairs of
-the Blue Ribbon Commission on America’s Nuclear Future testified.

. On February 8" the National Association of Regulatory Utility Commissioners issued a resolution

- - regarding the Blue Ribbon Commission’s (BRC) recommendations. The resolution commended the

- BRC for their work, for NARUC to review the report and vow to work with all affected patties, to
change how the fees are paid into the Nuclear Waste Fund, and fo encourage the Administration and
Congress to dedicate the fees solely for nuclear waste management instead of its cuirent use to
balance the budget. A copy of the resolution is attached.

. On February 8™ the House Committee on Science, Space, and Technology held a hearing to review

" the Blue Ribbon Commission’s (BRC) Report to the Secretary of Energy and assess the “broader
science and technology issues associated with spent nuclear fuel management”. The hearing charter
provided a historical perspective on nuclear waste management, a summary of the BRC final report
along with the key recommendations from each of its three subcommittees, an overview of current
Department of Energy (DOE) nuclear research and development, the BRC perspective on nuclear
research and development, and key issues for the Committee to consider. The four key issues
highlighted for the Committee were what near term steps could be pursued by DOE, how can DOE
factor in the BRC’s recommendations, how a “single-purpose organization” will function, and how
would a “consent-based siting process work in practice”, A copy of the charter is attached.

. On February 8" the U.S. Nuclear Waste Technical Review Board issued a news release of their

upcoming March meeting which will focus on the Department of Energy’s work on geologic
disposal of nuclear waste. The presentations will also include discussions on deep bmehole disposal
: and techmcal site-selection criteria. A copy of the release is attached.

. On February 10™ the State of Nevada filed with the U.S. Circuit Court of Appeals for the District of
Columbia its final brief as intervenor in the lawsuit against the Nuclear Regulatory Commission
(NRC) and its Chairman. Nevada maintained that the NRC and its Chairman acted responsibly and
did not unreasonably delay its consideration of the Yucca Mountain license application. On the
same day Nevada also filed with the Appeals Court its joint appendix as intervenor in the lawsuit
against the Nuclear Regulatory Commission (NRC) and its Chairman, The Appendix included six
~documents for the Court’s consideration on their position supporting the Nuclear Regulatory
Commission’s conclusion that they did not unreasonably delay the Yucca Mountam license
' pioceedmgs




8.

10.

On February 10" the State of Nevada filed an unopposed motion to supplement its appendix with the
U.S. Circuit Court of Appeals for the District of Columbia, - The supplement is part of Nevada’s
response to the lawsuit filed by the states of Washington and South Carolina, Nye County in Nevada,
Aiken County in South Carolina, the Tri-City business leaders near the Hanford reservation in
Washington, and the National Association of Regulatory Utility Commissioners against the Nuclear
Regulatory Commission and its Chairman for its decision to cease the Yucca Mountain license
proceedings. ' ' : ' ' ' '

On February 13" the Nuclear Regulatory Commission (NRC) responded to the lawsuit against it and
its Chairman with the U.S. Court of Appeals for the DC Circuit. The NRC Counsel contended that
the plaintiffs failed to demonstrate actual or imminent injury from the NRC’s inaction or delay in the
Yucca Mountain license proceedings. Therefore, the Court should reject the petitioner’s lawsuit.

On February 13" the petitioners (states of Washington and South Carolina, Nye County in Nevada,

- Aiken County in South Carolina, the Tri-City business leaders near the Hanford reservation in

11.

12.

13.

14.

Washington, and the National Association of Regulatory Utility Commissioners) filed their brief
with the with the U.S. Circuit Court of Appeals for the District of Columbia maintaining that the
Nuclear Regulatory Commission unreasonably delayed the Yucca Mountain license proceedings.

On February 13" the petitioners filed their reply brief on the Nuclear Regulatory Commission’s
(NRC) and Nevada’s responses to their lawsuit with the U.S. Circuit Court of Appeals. The
petitioners maintained that they have a right to the stepwise process as mandated by the Nuclear
Waste Policy Act and that the injury is traceable to the Nuclear Regulatory Commission. For the
foregoing reasons the petitioners requested that the Court order the NRC to comply with the Nuclear
Waste Policy Act and resume the Yucca Mountain license proceedings. On the same day the
petitioners also filed an addendum to their brief with the Court, The addendum listed the applicable
statutes that support their contentions against the Nuclear Regulatory Commission and its Chairman.

On February 13", the Administration proposed in its Fiscal Year (FY) 2013 Budget to Congress
nearly $60 million for the Department of Energy’s Used Nuclear Fuel Disposition Program. The
Program will support development of technologies for storing, transporting, and disposing of used
nuciear fuel as part of the near term recommendations of the Blue Ribbon Commission, It will also
investigate fuel forms, reactors, and fuel/waste management approaches that would reduce the
quantity of long-lived radioactive elements in the used fuel requiring disposal. The Administration’s
FY 2013 Budget also increased the Nuclear Regulatory Commission (NRC) spent fuel storage and
transportation program by $3.8 million over FY 2012 enacted budget. The bulk of the increase is for
research to support the NRC’s waste confidence rule for extended storage out to 200 years.

On February 13™ the U.S. Court of Appeals for the District of Columbia Circuit issued an order
allowing Nevada to supplement the record. Nevada is an intervenor in the lawsuit against the
Nuclear Regulatory Commission (NRC) that was filed by the petitioners (Aiken County in South
Carolina, Nye County in Nevada, the states of South Carolina and Washington, the business leaders
near the Hanford site in Washington, and the National Association of Regulatory Utility
Commissioners) who alleged the NRC unreasonably delayed the Yucca Mountain licensing
proceedings. A copy of the order is attached.

On February 16™ the Decommissioning Plant Coalition (DPC) sent a letter to the Nuclear Regulatory

- Commission (NRC) commenting on its draft Environmental Impact Statement (EIS) on the Waste

Confidence Rule extending storage of spent nuclear fuel out to 300 years. The DPC recommended
that the NRC place its draft EIS on hold to ensure that the federal government does not abdicate its
responsibility to dispose of the used nuclear fuel. Otherwise, it will appear that the NRC endorsed
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15,

indefinite on-site storage. The DPC is comprised of the decommissioned reactor sites of Maine
Yankce, Connecticut Yankee, Yankee Rowe in Massachusetts, Big Rock Point in Michigan,
Lacrosse in Wisconsin and Rancho Seco in California. A copy of the letter without the specific
comments is attached.

On February 16"™ the National Association of Regulatory Utility Commissioners (NARUC) sent a
letter to the Nuclear Regulatory Commission (NRC) commenting on their draft Environmental

" Impact Statement (EIS). NARUC took issue with the draft EIS as being in conflict with the intent of

- 16.
- ‘Commission (NRC) expressing their concern that the NRC should wait until their technical

the Nuclear Waste Policy Act. NARUC suggested the NRC would benefit from a pause to allow the
Department of Energy {ime to develop a strategy for implementing the Blue Ribbon Commission’s
recommendatlons A copy of the lettez is attached

On February 16" the Nuclear Ener gy Institute (NEI) forwarded a letter to the Nuclear Regulatory

- -evaluation of long-term storage is completed so as to better inform their draft Environmental Impact
Statement, Even though research on extended storage is underway, considerable research and

17.

18.

19,

20.

validation will be required to fully comprehend all the technical aspects. Therefore, NEI
recommended the draft EIS be deferred. A copy of the letter without the attachments is attached.

On February 17" the Nuclear Waste Strategy Coalition (NWSC) sent a letter to the Nuclear
Regulatory Commission’s (NRC) commenting on the preliminary environmental impact statement
(EIS) for the NRC’s Waste Confidence Rule. The NWSC believed that the draft EIS was premature
and did not take into consideration Congressional deliberations in response to the Blue Ribbon

Commission’s recommendations, the Department of Energy development of a national nuclear waste

strategy, long term research on extended spent fuel storage up to 300 years, and the lawsuit in the

-Court of Appeals for the DC Circuit. The letter also expressed concern that the draft EIS will divert

attention from solving the nation’s nuclear waste dilemma and instead accept storage for centuries,
The NWSC is an ad hoc organization of state utility regulators, state attorneys general, consumer
advocates, electric utilities and associate members, that includes 40 organizations in more than 30
states. A copy of the letter is attached

On February 17™ the Sustainable Fuel Cycle Task Force Science Panel forwarded a letter to the
Nuclear Regulatory Commission (NRC) expressing their concerns that the NRC process was too
lengthy and recommended an accelerated schedule while still considering all the technical and safety
issues with long-term storage. They also recommended addressing societal uncertainties on whether
future generations will be better equipped to deal with the nuclear wastes.  They also expressed

“concern over the physical size and higher heat loads of some used fuel potentially challenging some

repository settings such as salt f01mat10ns and ciays A copy of the lettel is attached

On February 17" the State of Nevada submitted its response to the Nuclear Regulatory
Commission’s (NRC) preliminary Environmental Impact Statement (EIS). The State supported the
NRC’s use of a 200 to 300 year timeframe for the EIS and presumed that technological advances
will occur since dry storage technology is less than 30 years old. The State raised concerns over the
implications of extended storage and listed five questions the EIS should address. The State also
identified human factors and human error, the use of generic and composite sites, terrorism and
sabotage, and transportation as major issues the EIS should mclude in its impact assessment Copies
of the letter and comments are attached.

On February 20M a cluster of municipalities in southwestern Ontario’s rural heartland expressed an
interest in hosting Canada’s storage of its spent nuclear fuel. The towns of South Bruce, Huron-
Kinloss, Brockton and Saugeen Shores have expressed an interest in becoming a host community,
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21,

They are conveniently located near the Bruce nuclear generating station, the home of eight CANDU

“reactors. It will take seven to ten years before the site selection process narrows the field down to

one site.

On February 21* Radio Prague reported that the Czech Radioactive Waste Depository Authority

. promised a financial incentive of 600,000 Czech crowns {about $32,000) for each town or city that
- agreed to geological research for a deep nuclear waste repository within their territories. In addition,

22.

- 0.03 crowns would be paid for each square meter that became part of the research area. However,

municipalities were skeptlcal about the govcmment s.“stance on nuclear power and the changing

energy agenda”.

On February 22" the Nuclear Waste Strategy Coalition held a conference call to update its

‘membership on upcoming congressional hearings, litigation before the Appeals Court, and activities

of the Blue Ribbon Commission and the Nuclear Regulatory Commission (NRC). The

- congressional hearings were scheduled to hear testimony from the much anticipated Blue Ribbon

Commission report which was sent to the Secretary of Energy on January 26", The NRC discussion -

-focused on its assumptions with its draft environmental impact statement to substantiate its 2010

23,

24.

25.

26.

Waste Confidence Ruling for storage of spent nuclear fuel out to 200 years. The litigation issues
involved the lawsuit against the NRC for inaction on the Yucca Mountain proceedings with the
second case dealing with the suspension of nuclear waste fund fees until an assessment is performed
by the Department of Energy. The Court is expected to hear 01ai alguments on May 2" for the
Yucca issue and April 13" on the fee case.

On February 23 a subgroup of Japan's Atomic Energy Commission concluded that direct disposal
of spent nuclear fuel is less costly than reprocessing the used fuel for reuse. Although the subgroup

-stated that reprocessing would be an efficient means to use Japan’s Hmited vranium resources, the

cost of direct disposal would be half of what would be needed to reprocess all of Japan’s spent fuel.
The subgroup is in response to last year s Fukushima reactor acmdents and Japan s nuclear power
future. _ _

On February 26"-March 1* a waste symposium was held in Phoenix, Arizona. The international
technical symposium is held annually to discuss and seek solutions to waste management and
disposition of radioactive waste and radioactive materials. The topics included low-level waste,
high-level waste and spent nuclear fuel. The technical agenda included presentations on fransmuting
(the transformation of one element into another) spent/used nuclear fuel, the storage and retrieval of
high-level waste, spent nuclear fuel storage in the next century, the deep disposal of high-level waste
and spent/used nuclear fuel, the performance monitoring of geological disposal, and international
progress on deep repository programs, © The annual conference attracted over 2000 registrants
replesentmg government and p1 ivate or gamzatlons from around the world,

On February 29th it was 1ep01“seci that sixteen 01gamzat10ns including several universities in several
European Union countries along with Westinghouse ‘Electric Sweden would commence a four year
project to recycle spent nuclear fuel. However, the project would be led by Sweden’s Royal Institute
of Technology and would develop fuels that are uranium or plutoniom nitrides and carbides as
opposed to oxides. The new compounds could result in fuels that are 80% recyclable with a goal of
95% as compared to the current 1%. By decreasing the long-lived nuclear waste by a factor of
nearly ten it potentially could decrease the size of a repository by the same amount.

February 29 a resolution was introduced into the Minnesota Senate urging the President and
Congress to pass legislation that would:




o allow the construction of one or more consolidated storage facilities for spent nuclear
fuel,

o provide incentives to mterested host communities,

o ensure access to the corpus of the Nuclear Waste Fund and fees collected and

o allow one or more Nuclear Regulatory Commission (NRC) licensed private interim
storage facilities. " (This would include the already licensed NRC facility on the tribal
lands of the Goshute Indians in Skull Valley, Utah. The private facility was denied
permits by the federal government to construct the facility. The congressional delegation
and state leaders placed pressure on the federal government to deny the access and
construction permlts ) :

A copy of the resolution is attached

27. For informational and illustrative purposes a map of the: locations of ihe hldependent Speht Fuel
Storage Installations throughout the United States is attached.

Other Related Topics

1. On December 16" Secretary of Energy Chu issued a “Determination of the Adequacy of the Nuclear
Waste Fund Fee”. The determination is an annual mandate from the Nuclear Waste Policy Act to
see if an adjustment to the “Fee” is necessary. The Secretary agreed with his Department of
Energy’s (DOE) Office of Standard Contract Management conclusion that there was “no basis to
propose an adjustment to the fee to Congress” as there was “no reasonable evidentiary basis to
conclude that the current fee is generating either insufficient or excess funds to cover the costs of
DOE’s obligation to manage and dispose of spent nuclear fuel and high level waste”. Coptes of the
Secretary s determination and the Dtrector s memoranclum are attached.



Wiscasset Newspaper BRC Report
. February 1, 2012 -

"'-compames
enoouraged

by Blue Ribbon

Commuission
report

By CHARLOTTEVBOYNTON

o Staff Report

- 'The Blue Ribbon Cormmssmn on
... America’s Nuclear Future (BRC)

| " that was released recently could be

" good news for Wiscasset’s Maine
“Yankee Indépendent Spent Fuel :
‘Storage Facility and other nuclear o
plants i
After nearly two years, the
BRC has issued its fi nal report
recommending the Federal
government fo immediately begin
work developing storage sites and
dumps for nuclear waste,
The three Yankee Nuclear plants
in New England (Maine Yankes,
Connecticut Yankee, and Yankee
Atomic in Rowe, Massachusetts)
are encouraged with the
recommendations made by the BRC
Maine Yankee’s spent nuclear
fuel as well as its Greater than Class
C (GTCC) waste (irradiated steel
removed from the plant’s reactor
vessel) is stored in dry cask storage
units at Maine Yankee’s Independent
Spent Fuel Storage Installation
(ISKFSI). This will remain the case
until the “htip:/fwww.doe.gov” \t
“new” U.S. Department of Energy
(DOE) fulfi lis ifs obligation to
dispose of this material or another
viable solution for removing the
spent fuel from the site
By law the DOE was to have

G b'egini femoﬁﬁg épe_ﬁt nuclear fuel B
~ from Maine Yankee in 1998. To date, -
. "DOE has notremoved any spent '

Yankee Nuclear

fuel from any nuclear site, and jtis

" uncertain when it will.
~ Inapress release from Semator . -
Olympia Snowe regardmg the BRC’s . -

report, she said, “I applaud the

release of the BRC's report as wellas
its recommendations o prioritize the .

removal and consolidation of muclear
waste. I look forward to working

- with my colleagues to develop a plan - BT
--and execute a strafegy.in pursnitof =

that end and expect the President

to provide leadership to continue to
proceed with a national repository at
Yucca Mountain and the removal of
nuclear waste from Maine’s coast.”

o+ The BRC's final report noted - - :
" that the United States has more than -
65,000 tons of spent nuclear fuel
. istored at roughly 75 reactor sites at
' present, with over 2,000 tons bemg
- ‘produced each year . . e
.- The BRC recommends the prompt :
. mmatlon of programs to coordinate - . .
' federal, state, and Jocal efforts to plan

for the transportation of the miclear
waste fo consolidated siorage and
disposal facilities, the establishment
of a “First in line” priority for the
movement of spend foel and other
material being stored at permanently
shutdown reactor sites, and the
prompt establishment of a voluntary,
incentive-based siting program that
would lead to the licensing of a
consolidated interim storage facility.
According to a press release from
the Yankee Companies, they are
appreciative that the BRC listened
to what the Commumity Advisory
Boards and others in New England
had said — that it makes no sense

to keep matemal at scattered sites
aronnd the region. “New England
ratepayers met their obligation to pay
for the federal government to begin
picking this material up in 1998 and
it's time the government to fi x the
program and puf it on footing that
will lead fo success in that mission,”
according fo the press release.

" The Yankee Companies believe

that the members of the BRC




have put forward credible and
solid recommendations and they
Page 2, BRC Report, 2-1-12
Wiscasset Newspaper

are hopefux that the President
and Congress will carefully,

but promptly, review and act o
implement the recommendations.
The BRC’s fi nal report also
calls on Congress to create a new
single-purpose organization to
implement a focused program for
the transportation, storage, and
disposal of spent fuel and nuciear
waste. The BRC also asked that
the budget rules be amended

s0 that this new organization
would have assured access to the
existing Nuclear Waste Fund and
its revenues generated by annual
payments to the fund.

Two areas of the report that
especially affect Maine Yankee and
the other nuclear plants are on pages
12 and 42 of the report.

On page 12 of the BRC report

it s written,' “The arguments'in
" favor of consolidated storage are

strongest for ‘stranded’ spent fuel

- from shutdown plant sits, Stranded

fuel should be first in line for
ransfer to a consolidated facility
so that those plant sites can be
completely decommissioned and
put io other beneficial uses.”

On page 42 of the BRC’s report,

‘it is written, “The magnitude

of the cost savings that could
be achieved by piving priority
consideration to shut down sites

.. appears to be large enough (in
_ the billions of dollars) to warrant

DOE exercising its right under the
Standard Contract to move this

" fuel first.?

The 15-member BRC and its

four sub committees condusted
more than two dozen meetings,
receiving testimony from hundreds
of experts and concemed citizens,
Their final report can be found at
hitp://www.bre.gov



EL-2/ERE-1 Resolufion Regardmg the Recommendations of the Blue Ribbon Commissionon
Amerlca s Nuclear Future . .

WHEREAS, It has been natlonal policy well before and affirmed by the Nuclear Waste Pohcy Act
(NWPA) that the Federal Government is responsible for the safe, permanent disposal of all

government and commercial high-level xadloactlve nuclear waste—including used or spent nuclear

fuel from nuclear power plants; and

WHEREAS, The owners of the comniercia! speht nuclear fuel are obligated .t(').pay for its disposal
through contracts with the U.S. Depariment of Energy (DOE) required by the NWPA and such

payments have been contmuously made since 1983 and continue today; and

WHEREAS, Fees paxd fo the NuoIear Waste Fund and interest earned by thc Fund today total a

reported $26.7 billion in the Fund because funds appropriated for the planned geologic repository-—

that was supposed to be operatlonal in 1998-—have never kept pace with annual fee revenuc; and

WHEREAS, The present Administration has taken steps to cancel the repository at Yucca Mountaih,

Nev., that was approved by Congress in 2002 and for which the previous Administration submitied a

hcense application to the Nuclear chuiatory Commission (NRC) in 2008; and

WHEREAS, In 2010 the President dlrected the Secretary of Energy to appoint a Blue Ribbon

Commission on America’s Nuclear Future (BRC) to recommend a new nuclear waste disposal

strategy—-excluding Yucca Mountain; and

WHEREAS, The distingnished members of the BRC appointed by the Secretary have conducted an
extensive review of the troubled history of the repository program in this country, toured domestic and
international waste facilities, received testimony and comments from experts and the public on relevant
subject matters as well as the reports and recommendations culminating in the Final Report to the

Secretary of Energy in Janvary 2012; and

WHEREAS, NARUC maintains the view that the 2002 Joint Resolution (P.L. 107-200) approved the
Yucea Mountain site subject to the NRC issuing a license, and is challenging the NRC’s termination of
the license application review since the Atomic Safety Licensing Board denied DOE’s motion fo

withdraw the license; and

WHEREAS, Notwithstanding the disagreement on fthe need to continue the Yucca Mountain
repository program, the BRC report contains many other recommendations that NARUC and State
commissions would support and which would advance NARUC’s interest in getting the 11.S, nuclear

waste disposal program back on track; now, therefore be it

RESOLVED, That the Board of Directors of the National Association of Regulatory Utility
Cotnmissioners, convened at its 2012 Winter Committee Meetings in Washington, D.C., appreciates
the efforts of the Blue Ribbon Commission on America’s Nuclear Future in reviewing the policy and
technical factors involved with managing and disposing of both government and commercial high-
level radioactive waste and proposing a strategy to resolve the waste disposal problems that have too-

long been deferred; and be it further

RESOLVED, That NARUC review the BRC Final Report and communicate the willingness to work
with the Administration, Congress, stakeholder organizations and others in determining a transition




plan that stands the best chance of succeeding while protecting the public and the environment; and be
it further

RESOLVED, That NARUC take action fo encourage the Administration to implement the BRC
recommendation to amend the standard contracts to allow standard contract holders to pay into the
Nuclear Waste Fund an annnal amount matching .the appropriations for the waste management
program and to place the remainder into an approved third-party trust account from which withdrawals
could only be made to find the waste management program; and be it further. -

RESOLVYED, That NARUC take action to enclou'ra'g.é the Administration to work with the appropriate
congressional authorities fo reclassify the fees paid to the Nuclear Waste Fund to prevent the
government from diverting the fee for other unrelated uses; and be it further

RESOLVED, That NARUC remains Eﬁg&lﬁﬁt in assurmg that the corpus of the Nuclear Waste Fund
remains fully available, with appropriate congressional oversight, for the purposes anthorized in the
NWPA.

Sponsored by the Committees on Electricity and Energy Resources and the Enwronment
Adopted by the NARUC Board of Dlrectors February 08, 2012 - L
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U.S. HOUSE OF REPRESENTATIVES
COMMITTEE ON SCIENCE, SPACE, AND TECHNOLOGY

:EEARH&GCHARTER B

Assessing America’s Nuclear Future — A Review of the Blue Ribbon Commission’s Report to
~ the Secrefary of Energy

Wednesday, February 8, 2012
10:00 a.m. to 12:00 p.m.
2318 Rayburn House Office Building

;

Purpose

On Wednesday, February 8, 2012, at 10:00 a.m."in Room 2318 of the Rayburn House Office
Building, the Committee on Science, Space, and Technology will hold a hearing entitled
“Assessing America’s Nuclear Future - A Review of the Blue Ribbon Commission’s Report fo
the Secretary of Energy.” The purpose of this hearing is to examine the recommendations
contained in the Blue Ribbon Commission on America’s Nuclear Future (BRC) Report fo the
Secretary of Energy, as well as broader science and technology issues associated with spent

nuclear fue] management,

Witnesses

* Lieutenant General Brent Scoweroft (Ret.), Co-Chairman, Blue Ribbon Commission

on America’s Nuclear Future
e The Honorable Richard Meserve, Commissioner, Blue Ribbon Commission on

America’s Nuclear Future
o The Honorable Pete Lyons, Assistant Secretary of Nuclear Energy, Department of

Energy

Nuclear Waste Management Policy Background

All nuclear related activity, whether associated with research, commercial, military or other uses,
generates waste byproducts of varying radioactivity. These byproducts range from low-level
waste such as tools, equipment, and clothing to high-level waste such as used fuel and reactor
components. Under the Low-Level Radioactive Waste Policy Act, first enacted in 1980 and
amended in 1985, each state is responsible for low-level radioactive waste generated within ifs
borders.! In contrast, the federal government is responsible to take title and dispose of high-level
waste (as defined in 42 U.S.C. 10001)? under the Nuclear Waste Policy Act of 1982 (NWPA).

' P.L, 96-573 and P.L. 99-240.
? 42 U,8.C. §10001 Section 12 - The term “high-level radioactive waste” means - (A) the highly radioactive materiat

resulting from the reprocessing of spent nuclear fuel, including liquid waste produced directly in reprocessing and
any solid material derived from such liguid waste that contains fission products in sufficient concentrations; and (B)
other highly radioactive material that the Commission, consistent with existing law, determines by rule requires

permanent isolation,



Today, 104 commercial nuclear power reactors supply approximately 20 percent of U.S.
electricity. Each reactor uses about 20 metric tons of uranium fuel per year, and collectively the
industry creates 2,000 to 2,400 metric tons of spent fuel on an annual basis (one metric fonis . . -
about 2,200 pounds) This spent nuclear fuel, considered high-level waste, is eurrently stored at
the generation site in spent fuel pools (to cool the most recently used fuel rods) ot in above .

ground dry casks. -

In addition to storage at operating nuclear reactors, spent nuclear fuel is also currently held at
nine decommissioned U.S. reactor sites throughout the country.?. The Department of Energy
(DOE) currently manages radioactive material at multiple locations in the United States, The -
largest site is located in Hanford, Washington followed by the Savannah River Site in South
Carolina, and Idaho National Laboratory in Idaho Falls, Idaho.

History of Waste Management Fol icy5

For over fifty years, a deep geological repository has been examined as an option for radioactive .
waste disposal. The BRC notes “the conclusion that disposal is needed and that deep geologic
disposal is the scientifically preferred approach has been reached by every expert panel that has
looked at the issue and by every other country that is pursumg a nuelear waste management .

program.”®

In the 1970’s, the U.S. government began detailed study of specific disposal sites. In 1982,
Congress passed the NWPA and provided a statutory framework to govern the disposal of U.S.
high-level waste.” In 1987, Congress amended the NWPA. and designated Yucca Mountain as
the sole location for a deep geological repository. In 2002, Congress reaffirmed the selection of
Yucca Mountain as a high-level radioactive waste rep051tory After decades of exhaustive .
evaluation and study, in 2008, DOE submitted a License Application for a High-Level Waste .
Geologic Repository at Yucca Mountain (Lleense Apphcatlon) fo the Nuclear Regulatory
Commission (NRC) ' : o e T T

In February 201 0, the Department of Energy (DOE)_announeed its in_tent_ion to withdraw the
License Application for Yucca Mountain. Concurrently, the Administration moved to close the
Office of Civilian Radioactive Waste Management, the office directed by the NWPA to execute
DOE’s nuclear waste management programs. The NRC’s Atomic Safety and Licensing Board
(ASLB) rejected DOE’s Motion to Withdraw on June 29, 2010, stating DOE did not have the
authority under the NWPA fo withdraw the License Application. The ASLB decision was
appealed to the full Commission. In September 2011, the Comumission iss_ued 2 decision'stating

* “Blue Ribbon Commission on America's Nuclear Future Report to the Secretary of Energy,” p. 14, January 2012.
Accessible at: hitp://bre.gov/sites/default/files/documents/bre finalreport jan2012.pdf : _

* A list of decommissioned sites and quantities of stranded fuel can be found in the BRC Report, p. 36.

3 For further information, see “Review of the Blue Ribbon Commission en America's Nuclear Fi uture Draft .
Recommendations” Joint Subcommittee Hearing Charter at

http://science.house. gev/sﬁes/repubheans science.house. srov/ﬁlesidocumeg_gﬂlearmgsllﬁ‘?’i 11 eharter ndf

® BRC Reportp. 27 o _ _

"P.L.97-425.

*P.L. 107-200,




that the Commission was evenly divided on the appeal and dlrected the ASLB to cornplete all
necessary and approprlate case management act1v1tles ' '

Until further regulatory or legal action is taken to permit the License Application fo move
forward or be withdrawn, it remains pending before the Commission. As a result, no long-term
nuclear waste management program is currently in place. The Administration stated its intention
to wait for the BRC’s recommendations prior to developing a new nuclear waste management

policy. _ .
The Fiscal Year'(FY) 2012 Consolidated Appropriations bill directed the Department of Energy

to develop a strategy for the management of spent nuclear fuel w1thm six months of thc issuance "

of BRC’s final report.”

Backeround on the Blue Ribbon Commission’s Final Report

On January 29, 2010, President Obama issued an Exccutive Order directing the Secretary of
Energy to establish a Blue Ribbon Commission on America’s Nuclear Future to “conduct a -
comprehensive review of policies for managing the back of the nuclear fuel cycle, including ail
alternatives for the storage, processing, and disposal of civilian and defense used nuclear fuel and
nuclear waste.”!® The BRC states Scoretary Chu “directed that the Commission was not to serve
as a siting body” and the BRC did not evaluate “Yuecca Mountain or any other location as a
potential site for the storage of spent nuclear fuel or disposal of high level waste. »11 The BRC

also did not take a posmon on the Admmlstratlon S request to wnthdraw the Lxccnse Apphcatlon. .

The 15 member Commission'* operated under the authority outlined in the Advisory Commitice

Chartez The BRC held numerous 0 en mestings and site visits in an effort to operate the BRC
in an “open and inclusive manner.”” The BRC and its subcommittees conducted 32 public
events'* to inform its report. The BRC released a draft report on July 29, 2011 for a three month
public comment period. Following the release of the draft report, the BRC held five regional
public meetings to solicit feedback and public comment on its report and received over 2000
public comments from a wide variety of stakeholders and interested parties on all aspects
considered under the BRC’s charter.® Addlttonally, the BRC sought outs1de legai opmlons and

commissioned 25 papers to mform ltS ﬁnal report

® Conference Report accompanying H.R. 2055, p. 25. Accessible at:
hitp://rules.house. gov/Media/file/PDF_112 i/legistativetext/HR2055crSOM/psConference%20D1v%20B %20-

%20S0OMI%200CR. pdf
1% The White House, “Memorandum for the Secretary of Energy: Blue Ribbon Commission on America's Nuclear

Future,” January 29, 2010, Accessible at: http://bre.govfindex ghg?g~pagcfexccut:ve-orde
L etter from BRC to the Honorable Steven Chu, January 26,2012 - -

12 Complete Membership listed in Appendix A. '
¥ Blue Ribbon Commission on America’s Nuclear Futuwre, “dbout fhe Commfssmn "Access:ble at:

http://bre.goviindex php?a=page/shoui-commission
14 The full list of meetings and events can be found at: hitp://bre.govfindex.phpZa=calendar/

¥ public Comments can be found at: http:Abre.gov/index. php?q=comments
¥ A Full list of BRC Commissioned Papers is found in BRC Report Appendix D.




In addition to its explicit charge, the Commission identified a number of issues associated with
nuclear waste management warranting closer consideration. For example, in November, 2011 the
BRC established an Ad Hoc Subcommittee on Co-Mingling of Defense and Commercial Waste
to reexamine President Reagan’s decision that high level defense waste could be disposed in a
repository for commercial waste as required by the NWPA. The BRC also requested Iegal
anaiyses of near-term actions that could be accomphshed under current statutory authority'” and
issues associated with modifying the contract governmg the Iegal relatlonshlp between DOE and
utilities generating nuclear power." L . : _ :

Blue Ribbon Commission Subcommittee Structure and Recommendations

The BRC was d1v1ded into three subcommlﬁecs Reactor and Fuel Cycie Technoiogy (RFCT),
Transportation & Storage (TS), and Disposal.

The Reactor and Fuel Cycle Technology Subcommittee was formed to consider issues
relating to the “evaluation of existing fuel cycle technologies and R&D programs. »19 The

Subcommittee specifically evaluated the options using criteria to include “cost, safety,
resource utilization and sustainability, and the promotion of nuclear nonproliferation and
counter-terrorism goals.”® The RFCT Subcommittee submitted its draﬂ report on June
20, 2011, centering on four key recommendations:

(1) “provide stable, long-term [Research, Development, and Demonstration]
RD&D support for advanced reactor and fuel cycle technologies,” to achieve both
near-term safety improvements and performance of existing light-water reactor
technology and longer-term efforts to 1dent1fy potential “game-changing” nuclear
technologies and systems;

(2) coordination of energy policics and programs across the federal government
and more federal support for energy-related research, development, .
demonstration, and deployment;

(3) additional RD&D funding for the NRC to “accelerate a regulatory framework
and supporting antlmpatory research for novel components of advanced nuclear
energy systems;” and

(4) continued international leadership to address global non-proliferation coneerns .
and improve safety and security of nuclear facilities and materials worldwxcle

* Van Ness Feldman, PC, "Legal Analysis of Commission Recommendations for Near-Term Actions,” July 29,

2011. Accessible at:

http:/bre.gov/sites/defautiffiles/documents/vnf lepal authorities_memo legal authoritics memo revised 20111061

1_final_clean_1.pdf

¥ Yan Ness Feldman, PC, “Legal Background and Questions Concerning the Federal Govermment's Contractual

Obligations Under the ‘Standard Contracts’ with *Utilities,*” December 20, 2010, Accessible at:

hitp://bre.govisites/default/files/documents/201 01220 - standard contract memo. revised final_2.pdf

¥ Blue Ribbon Commission on America’s Nuc]ear Future Adwsory Committee Charter, Accessible at:
http:/fbre.govfindex. ghg?g—:pagelcharte : -

* Thid.

2! Biue Ribbon Com:mssmn on Amcnca 8 Nuclear Future, “Reactor and Fuel Cycle Technology Subcommittee

Report to the Full Commission,” June 20, 2011, Accessible af:

hitp://bre.gov/sites/defavit/files/documents/rfct fullreport rev20junel 1.pdf




The Transportation and Storage Subcomumittee addressed the question, “[s]hould the United

States change the way in which it is storing used nuclear fuel and high level waste while one or
more final disposal locations are established?"? The TS Subcommittee 1ssued its report on May

31, 2011, focusmg on seven key recommendatlons

(D expedltmusly establishing consohdated inferim storage facxlmes

(2) continued research on current storage technologies; ' :

(3) removal of spent fuel stored at decommissioned reactor sites;

(4) establishment of a new quasi-governmental waste management organization;
(5) a “science-based, consent-based, transparent, phased, and adaptive” approach
to “develep and 1mplement all aspects of the spent fuel and waste management

system;”
(6) continued coordination for the transport of spent fuel and hlgh -level waste;

and
(7) restrueturlng the manner m which the Nuclear Waste Fund (N WI‘) is

accessible.?

The Disposal Subcommitice addressed five issues contained in the BRC Charter:

» Options for permanent disposal of used fuel and/or high-level nuclear waste, including
deep geological disposal; _

*  Options to imake legal and commercial arrangements for the management of used nuclear
fuel and nuclear waste in a manner that takes the current and potentlal full foel cycles mto
account;

*  Options for decision-making processes for management and disposal that are flexible,
adaptive, and responsive; options to ensure that decisions on management of used nuclear
fuel and nuclear waste are open and transparent with broad participation; and -

* The possible need for additional legislation or amendments to exmtmg laws mcludmg the
Nuclear Waste Polley Actof 1982 as amended 24

The Disposal Subcommittee also made seven recommendations to the BRC:

(1) moving forward with the development of one or more permanent deep
geological facilities for permanent disposal of high-level nuclear Wwaste;
(2) establishment of a new single-purpose organization to handle the
transportation, storage, and disposal of nuclear waste;

(3) access of that organization fo the balance of the NWF;

* Blue Ribbon Commission on America’s Nuclear Future “Transportation & Storage.” Acce531ble at:

htip://bre.gov/index.php?q=subcommittee/transp ortation-storage

% Biue Ribbon Commission on America’s Nuclear Future, “Transportation and Storage Subcommiitee Report fo the
Full Commission, " May 31, 2011. Accessible at: hitp:/bre. gov/sntesfdefau1t/ﬁies/documents/draﬁ is renort 6-1-
11.pdf

% e Blue Ribbon Commission on America’s Nuclear Future, “Disposal Subcommittee Report fo the Full Commission
Draft,” June 1, 2011, Accessible at htip://bre.gov/sites/defauli/files/documents/draft disposal report 06-01-11.pdf
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(4) a new approach to site and develop nuclear waste management and disposal
facilities in the United States that is consent-based, transparent phased adaptlve R
and standards- and science-based,; e

(5) joint coordination of regulatory responsxbihties and safety standards between
the U.S. Nuclear Regulatory Commission and the U.S. Environmental Protection
Agency;

(6) involvement of key stakeholders, including all affected levels of government,
and providing the respective stakeholders direct authority over aspects of =~ ©
regulation, permitting, and operations in order to protect interests and gene1 ate
confidence; and :

(7) retaining the Nuclear Waste Technmal Rewew Boatd for mdependent
technical advice and review. :

The full BRC incorporated the Subcommittee recommendations into eight high-level strategic
recommendations:

1.) A new, consent-based approach to siting firture nuclear waste management facilities.

2.) A new organization dedicated solely to implementing the waste management program
and empowered with the authority and resources to succeed.

3.) Access to the funds nuclear utlhty ratepayers are providing for the purpose of nuclear
waste management.

4.) Prompt efforts to develop one or more geologic disposal facilities.

5.) Prompt efforts to develop one or more consolidated storage facilities.

6.) Prompt efforts to prepare for the eventual large-scale transport of spent nuclear fuel
and high-level waste to consolidated storage and disposal facilities when such
facilities become available.

7.} Support for continued U.S. mno\rahon in nuclear energy technology and for
workforce development. :

8.) Active U.S. leadership in international efforts to address safety, waste management
non-prohferahon and securlty concerns.”® - . :

Nuclear Energy Research and Development Aetlv_xtles and Issues

Current DOE Nuclear Energy R&D Portfolio

The primary mission of the Office of Nuclear Energy (NE) is to “advance nuclear power as a
resource capable of meeting the Nation's energy, environmental, and national security needs by
resolving technical, cost, safety, proliferation resistance, and security barriers through research,
development, and demonstration as appropriate.”® All of NE’s R&D programs could ultimately
impact long-term nuclear waste management decisions. Differing technologles will produce
different forms of nuclear waste, which affect disposal options. : _

The FY 2012 Consolidated Appropriations bill provided NE $769 million, a $32 million (4.3
percent) increase above FY 2011 levels. Within the NE R&D portfolio, the primary program

 BRC Disposal Subcommittee report.
* BRC Report, p. vii,
¥ Department of Energy, Nuclear Energy “Our Mission.” Accessible at: hitp:/muclear.energy.gov/neMission.htmi




areas are fuel cycle ($187 million) and reactor concepts ($115 million). Additionally, the
President’s FY 2012 budget requested included a new NE research program for “Nuclear Energy
Enabling Technologies” (NEET), which received $75 million in FY 2012. A new Small
Modular (SMR) Licensing Technical Support Program received $67 million to partner with
industry to accelerate development and licensing of SMRs necessary for commercial K

development.

Table 1 Department of Energv Nuc[ear Energv Fundmg Levels ( In MlEhousl

Major_Pt_'egrams _ [ FY 2011 Epacted | FY 2012 Enacted
Reactor Concepts RD&D 169.0 | 1155
Fuel CycleR&D 1 35901 1874
LWR SMR Llcensmg Techmcal _ L o
Support R oo 670}
Nuclear Energy Enabling o L
Technologies 0.0 _ '_ 749
NETOTAL* | 7371] 7687

* Total numbers do not add due to the exclusmn of non—R&D actlvmes such as faclhtms opcratmns and
security.

The Fuel Cycle R&D program conducts research on three basic ﬁlel cycie technologies: once-
through, modified-open, and full recycle. The Reactor Concepts program advances new reactor
technologies such as high temperature gas-cooled reactors and reactors that “burn” a higher
percentage of fuel. The NEET program intends to develop crosscutting technologies and - -

transformative breakthroughs applicable to multiple reactor concepts and fuel cycle technologies.

NEET also supports the Consortium for Advanced Simulation of Light Water Reactors (CASL)
Energy Innovation Hub. Funded at $24 miilion in FY12, the CASL Hub seeks to create a
“yirtual” reactor by applying super computmg technoiogles to deVelop advanced capabihtles to
simulate nuclear reactors. - : I Sl - -

BRC R&D Exammaﬁon

Currently all operating nuclear reactors employ the same general technology, a “once-through” -
light water reactor that uses nuclear fuel just once before leaving significant volumes to be
placed in a pool of water to cool. Secretary Chu directed the BRC fo “look at all the science and
technology and all the other things that would influence how we deal with the back end of the

fuel cycle.” The BRC notes, “the _integraté_d and flexible strategy that [they] propose for nuclear

waste management puts a premium on creating and preserving options that could be employed




by future generations to respond to the particular circumstances they face. [Research,
development, and demonsiration] is a key to maximizing those options.”* .

However, the BRC also found that “no currently available or reasonably foreseeable reactor and
fuel cycle technology developments — including advances in reprocessing and recycling
technologies — have the potential to fundamentally alter the waste management challenge this
nation confronts over at least the next several decades if not longer.”” The Commission did not
find consensus on a particular technology pathway. Specifically, the report states:

“As a group we concluded that it is premature at this point for the United States o
commit irreversibly to any particular foel cycle as a matter of government policy
given the large uncertainties that exist about the merits and commercial viability
of different fuel cycles and fechnology options. Rather, in the face of an uncertain
future, there is a benefit to preserving and developing options so that the nuclear
waste management program and the larger nuclear energy system can adapt
effectively to changing conditions.”*®

The report compares four different nuclear technology options in the context of safety, cost,
sustainability, non-proliferation and counter-terrorism, and waste management. For more
information, see Appendix B.

Key Issues for Commiftee Consideration

Three decades have passed since the NWPA was signed into law, but the Federal Government is
no closer to accepting commercial spent nuclear fuel than it was in 1982. As spent fuel remains
stored around the country at cach reactor site, the financial liability of the Federal Government
continues to steadily increase, and is estimated by DOE to be over $20 billion if the Federal
Government begins accepting waste in 2020, The BRC suggests a renewed effort to site a
permanent repository could take another twenty years. The massive 201 learthquake and
tsunami that devastated Japan and led to a crisis at the Fukushima nuclear plant serve as a stark
reminder of the consequences of the government’s failure to meet its obligations.

Some components of BRC’s recommended strategy can be accomplished immediately without
the necessity of amending the NWPA. However, key recommendations, such as the creation of a
new sole-purpose organization for managing waste and selection of a new site for a permanent
repository, will require legislative action. Key questions include:

s  What near-term steps should be pursued to put DOE on a path to fulfill its statutory
requirement to accept and dispose of commercial spent nuclear fuel?

o How can DOE’s current research, development, and demonstration activities influence
future waste management options? How can DOE better prioritize its NE RD&D
programs in light of the BRC’s review?

% BRC Report, p. 99
# BRC Report, p. 100.
** BRC report, p. 101,




How can a new single-purpose organization be structured and have the necessary
resources to find a solution for nuclear waste? What would that organization’s
responsibilities include?

FHow would a new “consent-based siting process” work in practice?




Appendix A .
List of Blue Ribbon Commission Members and Subcommittee Structure™

o Lee Hamiiton - Co-Chair

¢ Brent Scowcroft - Co-Chair

o  Mark Ayers - President, Building & Construction Trades Department, AFL-CIO

» Vicky A. Bailey - Principal, Anderson Stratton Enterprises, LLC

o Albert Carnesale - Chancellor Emeritus and Professor, UCLA

s Pete V, Domenici - Senior Fellow, Bipartisan Policy Center; former U.S. Senator (R—
NM)

* Susan Eisenhower - President, Eisenhower Group, Inc.

* Sen. Chuck Hagel - Distinguished Professor, Georgetown University; Former U.S.
Senator (R-NE)

¢ Jonathan Lash — President, World Resources Institute

» Allison Macfarlane - Associate Professor of Environmental Science and Policy, George
Mason University

» Richard A. Meserve - President, Camegie Institution for Science and Senior Of
Counsel, Covington & Burling LLP; former Chairman, U.S. Nuclear Regulatory
Commission

¢ Ernie Moniz - Professor of Physics and Cecil & Ida Green Distinguished Professor,
Massachusetts Institute of Technology

e Per Peterson - Professor and Chair, Department of Nuclear Engineering, University of
California - Berkeley

e John Rowe - Chairman and Chief Executive Officer, Fxelon Corporation

o Phil Sharp - President, Resources for the Future

Reactor and Fuel Cycle Technology

Co-Chair(s): Ex Officio(s):
Per Peterson Brent Scowcroft
Pete V. Domenici Lee Hamilton

Albert Carnesale
Susan Eisenhower
Allison Macfarlane
Richard A. Meserve
Ernie Moniz

Phil Sharp

T rdnsportation and Storage

*! For full biographies see: htip:#/bre.goviindex. php?g=commission-members
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Co-Chair(s):
Phil Sharp
Richard A.. Meserve

Mark Ayers
Vicky A. Bailey
Albert Carnesale
Pete V. Domenici
Ernie Moniz
John Rowe

Disposal
Co—Chair(s:)
Chuck Hagel
Jonathan Lash

Mark Ayers

Vicky A, Bailey
Susan Eisenhower
Allison Macfarlane
Per Peterson

John Rowe

Ex Officio(s):
Brent Scowcroft
Lee Hamilton

Ex officio(s):
Brent Scowcroft
T.ee Hamilfon
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UNITED STATES
NUCLEAR WASTE TECHNICAL REVIEW BOARD
2300 Clarendon Boulevard, Suite 1300
Arlington, VA 22201

February 8, 2012 R S . KarynD. Se_t}@z_f.s‘_biﬁ _
For Immedinte Release S . External Affairs

 NWTRB March Meeting to Focus on
‘Geologic Disposal of Nuclear Waste

The U8, Nuclear Waste Technical Review Board will hold a public meeting in
Albuguerque, New Mexico, on Wednesday, March 7,2012. The meetmg will focus on

Department of Energy (DOE) work related to geologlc disposal of spent nuclear fuel and high~ '.:.:_

level radioactive waste. Followmg up on pmsentatlons at the Board’s J anuary meeting in
Arlington, Virginia, DOE will discuss technical sxt_e_—selectmn criteria for a_deep geologic
repository. A representative of the U.S. Geological Survey (USGS) will provide a USGS
iaerspective on this subject. The meeting also will include a presentation on the status of DOE’s
development of performance assessment models for different rock types and its evaluation of

technical issues related to deep borehole disposal. A representative of the Blue Ribbon

Commission on America’s Nuclear Future (BRC) will kick off the meeting with an overvieﬁ' of _

the BRC’s final report and recommendations to the Secretary of Energy.

The meeting will begin at 8:00 a.m. and will adjourn at approximately 5:45 p.m. If w111

be held at the Sheraton Albuquerque Alrport Hotel, 2910 Yale Blvd,, S E Albuquerque New -_:: : '_ ::
Mexico 87106; (Tel) 505-843-7000; (Fax) 505-843-6307. A bioek of rooms has been resewed at
the hotel for meeting attendees. To ensure receiving the fedeml government rate of 581,00 per . :
night, room reservations must be made in the “NWITRB?” room block by Friduy, February 1 7 o

2012. The number to call for reservations is 1-800-227-1117. The clectronic reservation_ hn_k 1_s

http://www.starwoodmeeting.com/StarGroupsWeb/res?id=1201240950&key=A0B7A.

A detailed agenda will be available on the Board’s Web site at www.nwirb.gov

approximately one week before the meeting. The agenda also may be obtained by telephone T

request af that time.

PRLiB6VE (revised)




The meeting will be open to the public, aﬁd an 0pp6ffunity for public cérﬁment will be
pfovided at the end of the day. Those wanting to speak are encouraged to sign the “Public |
Comment Register” at the check-in table. A time limit may need to be set for individual remarks,
but written comménts of anjr iength'mélly be submitted for the record. o ’

A.'trénsdript of the meeting will be available on the Board’s Web site, by e-mail, on
computer disk, or in paper formi on a library-loan basis from Davonya Barnes of the Board’s staff
after March 30, 2012, _

The Board was established as an independent federal agency to provide ongoing objective
expert advice to Congress and the Secretary of Energy on technical issues related to nuclear
waste management and to review the technical validity of DOE activities related fo implemenfing
the Nuclear Waste Policy Act. Board members are experts in their fields and are appointed fo the
Board by the President from a list of candidates submitied by the National Academy 6f Sciences.
The Board is required to report to Congress and the Secretary no fewer than two times each year.
Board reports, correspondence, congressional testimony, and meeting transcripts and materials
are posted on the Board’s Web site. .

For information on the meeting agenda, contact Karyn Severson. For information on
lodging or logistics, contact Linda Coultry. They can be reached at 2300 Clarendon Boulevard,
Suite 1300; Arlington, VA 22201-3367; (tel) 703-235-4473; (fax) 703-235-4495.

st ok s ook ook o ok ook ok o o o ok ok
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USCA Case #11-1271  Document #1358137  Filed: 02/13/2012  Page 1 of 1

Huited Btates Qourt of Appeals

FOR THE DISTRICT OF C OLUMBIA CIRCUIT

No. 11-1271 September Term 2011

: : NRC-NWPA
Filed On: February 13, 2012 p13s8137] -

In re: Aiken County, et al.,

Petitioners

State of Nevada,
intervenor

- ORDER

Upon consideration of intervenor’'s unopposed motion to supp!ement the record,
and the lodged supplement, it is

ORDERED that the motlon be granted. The Clerk is directed to file the lodged
document.

'FOR THE COURT:
Mark J. Langer, Clerk

BY: Jsf
Michaei C. McGrail
Deputy Clerk




712 North Carolina Avenue, SE

DPC " Phone:202.546.4258
Washington, DC 20003 e Email: dpc@govstrat.com

February 16, 2012

Ms. Christine Pineda, Project Manager

Mailstop EBB-2B2 o . _
Office of Nuclear Material Safety and Safeguards o
U.S. Nuclear Regulatory Commission

Washington, DC 20555-0001 o

Dear Ms, Pineda;

The Decommissioning Plant Coalition {DPC)! appreciates the opportunity to provide
comments on the “Draft Report for Comment -- Background and Preliminary
Assumptions for an Environmental Impact Statement -- Long-Term Waste
Confidence Update” (hereinafter “Draft Report”). Ours are divided into two sections:
this cover letter, which provides our general comments about the policy
implications and timeliness of the agency’s effort, and an appendix that prowdes our
detailed comments on specnﬂc sections of the Draft Report. o

First, we commend the NRC staff for its hard work on this effort and apprecxate the
fact that the Commission jnitially tasked itto develop a iong-term update of its most
recent Waste Confidence decision, addressing the impacts of storage beyond a 120-
year timeframe, We also would emphasize our commitment that the materlal that
remains stored on our sites is and will be safe and secure.

Nonetheless, the DPC believes the effort to finalize the Draft Report and move into a
more formal process on the timeframes set for th therem is premature and the work

on it should pause.

1 The Decommissioning Plant Coalition was established in 2001 to highlight issues unique to nuclear
power plants undergoing decommissioning. The DPC is focused on addressing the needs of single-
unit sites that are undergeing or have completed decommissioning activities. Members of the
Decommissioning Plant Coalition mclude the Big Rock, Connectlcut Yankes, LaCrosse, Maine Yankeg,
Rancho Seco, and Yankee Rowe facilities,



We certainly would agree with the Commission that spent fuel is being stored longer
than originally intended because of (we believe the statutory and contractual
breaches and the resulting) uncertainties in the national strategy for disposing of
that material. Indeed, it is our view that the Commission has already recognized this
fact and accounted for it in its last Waste Confidence decision. And, while we further
agree with the brief discussion by staff of the “National Context” provided in section
2 of the Draft Report, what we feel is missing from the discussion is adequate
recognition and emphasis that one of the fundamental principles behind Waste
Confidence - and the nation’s civilian spent fuel management effort - is that the
federal government, currently acting through the Department of Energy (DOE), is
responsible for the development of all necessary infrastructure for long-term spent
fuel and Greater-Than-Class-C {GTCC) waste management not the individual NRC

licensee/DOE contract holder.

In our view, Waste Confidence has always had two critical components - one, a
finding that our generation has the capability of creating technologies that could
minimize exposures to humans and the environment from the harmful effects of
spent fuel and second, that our society has the will to establish a long-lasting
institutional framework and infrastructure to deploy that technological capability
for the benefit and protection of future generations. Our concern, simply stated, is
that the draft report can be viewed as the beginning of an effort to shift more of the
institutional responsibilities onto private parties and absolve the federal
government of the need to make progress 1mplementmg what has been a uniquely

governmental responsibility,
Clearly, the federal responsibility has been the bams of federal pohcy under the

Nuclear Waste Policy Act and the basis for the policy analysis applied to the current -

“National Context” by the Blue Ribbon Commission on America’s Nuclear Future
{BRC). Certainly the BRC final report, while suggesting the creation of a new entity
to conduct the execution of our national strategy, maintains the position thatitisa -
unique responsibility of the federal government to foster the development of
institutional arrangements leadlng to the centrahzed management and ultimate
disposal of spent fuel and other identified waste streams. We believe the '
Commission and the staff would be well served to a!low some time to pass, wherein
the Executive and Congressional branches of government have an adequate
opportunity to digest and act upon the BRC final report, before makmg decisions
about and spendlng resources on future waste management scenarios.

This belief holds true especially, and unfortunately in our view, because the Draft
Report contains assumptions that disregard the established bases for Waste
Confidence and suggest the necessity for action by licensees of permanently shut
down facilities that create a number of conflicts with previous regulatory decisions.

The first conflict arises from regulatory decisions authorizing the sites to be entirely
decommissioned, including the removal of the spent fuel pool, and findings that the
material could be stored in dry casks on ISFSIs since the Department would soon
remove the material for management and disposal. However, the Draft Report notes
that in an extended onsite storage scenario, one of the future actions to be




considered may be a requirement for the construction of repackaging facilities at
permanently shut down facilities where the NRC has approved the removal of such
facilities. The reason why some new facilities would be needed is the Department of
Energy's failure to meet its statutory and contractual obligations.

There are other such conflicts, including future securlty considerations, whose
impacts will be traced to the Department’s failure to meet its statutory and
contractual obhgatlons to remove fuel and GTCC from our 51tes )

We would note that the DPC previously commented to the NRC on February 6,
20092 with regard to the NRC’s proposed rule change to 10 CFR Part 51 and related
waste confidence decision update that the Commission should make clear to the
DOE its expectation that the DOE should start to show progress towards a solution
in accordance with its obligations under.the NWPA, “[O]therwise the Commission’s
intent to not support on-site storage for spent fuel for ‘an indefinitely long period of -
time’ will be increasingly unenforceable and its meaning diminished with respect to
these permanently shut-down sites.” The DPC believes the Commission should not .
undertake any effort to update the Waste Confidence EIS and the assumptions on
which it is based until it re-examines its policies and regulatory footing regardlng
spent fuel management at permanentiy shutdown sites, especially absent -
consideration of the policy discussions that the BRC recommendations are intended

to foster.

The DPC would also point to the Cominission’s statements in its Waste Confidence
proceedings that indicate that the Commission’s intent is that the Waste Confidence
rule should not be interpreted as a Commission endorsement for indefinite on-site
storage. We believe that the assumptions document should list the specific
measures that the NRC staff and /or the Commission has taken/are taking to re-
enforce that statement of intent, and how this effort is consistent with that intent, It
would also seem wise for the Commission and the NRC staff to hear from the BRC,
and to determine what changes to national policy evolve, and how Commission
actions may be affected, Absent such a list and an exploration, this effort stands out
as an activity that would undermine that intent.

The DPC recognizes that addressing the current predicament on spent fuel
management has executive and legislative branch implications. We believe that a re-
examination and articulation of your expectations on how to prevent storage from
becoming unacceptably long-term at this time can only result in enhancing any
executive and legislative actions that may arise in the near-term.

As a final thought, we ask the NRC staff and the Commission to take note of the work
of the Blue Ribbon Commission in emphasizing its recommendation on the need for

2 1etter from Michael S. Callahan on behalf of the DPC to Ms. Annetie Vietti-Cook dated February 6,
2009: Decommissioning Plant Coalition Comments on U.S, Nuclear Regulatory Commission Proposed
Rule 10 CFR 51 Consideration of Environmental Impacts of Temporary Storage of Spent Fuel After
Cessation of Reactor Operations (73 Fed, Reg, 59547) and related Waste Confidence Decision Update
{73 Ped. Reg, 59551), each dated October 3, Z009.



a consensus based approach for the successful smng of spent fuel storage and
disposal facilities. As the staff and Commission delve into the assumptlons necessary
to support on site storage for the 100 - 300 year period, please recognize that you
do so without taking that recommendation into any account. State and local

governments never had a chance to agree to be the location of an interim storage

facility for the period since 1998, and have no chance to be part of a consensus
based process to site de facto intermediate and long-term storage facilities in the
work that is underway here, and others that are underway elsewhere in the staff.

We appreciate the opportunity to provide comments on this draft and would like to
suggest that a full discussion of our and others comments soon take place in public
forum and that the Commission be updated on comments generally prior to the
publication of any final report April 2012 is optlmlstlc for publlshmg a ﬁnai report
under the circumstances. :

We would be pleased to answer any questmns and parhcnpate in public dlscusswns
of our comments,

Sincerely,

/}W

Michael S. Callahan
On behalf of the Decommissioning Plant Coalition




N A R U C

National Association of Regulatory Utility Commissioners

. February 16, 2012 -

Ms. Christine Pineda ..

Mailstop EBB-2B2 ' .

Office of Nuclear Materlal Safety and Safeguards
U.S. Nuclear Regulatory Commission -
Washington, DC 20555 gooL -

Re: Commaents on Enwronmental Study

of Storage of Spent Nuclear Fue|

The National Association of Regulatory Utllity Commissioners (NARUC) appreciates
continuing to be kept informed of thé activities of the NRC to analyze the effects of long-term
storage of spent nuclear fuel from commercal power reactors, such as the “Draft Report for
Comment--Background and Preliminary Assumptions for Environmental Impact Statement—
Long-Term Waste Confldence Update.” We reserve the right to provide additional comments

during the subsequent EiS stages.

The several storage scenarios listed in the report are not all equally likely alternatives under
present applicable law, namely the Nuclear Waste Policy Act (NWPA) which states that it is
national policy that the federal government is responsible for permanent disposal of
commercial spent nuclear fuel in a geologic repository, beginning in 1998. Thus, the alternative
of spent fuel continuing to be stored at nuclear power plants is In conflict with the law In a
growing number of cases, The President and the Secretary of Energy, while maintaining that the
site at Yucca Mountain is “not a workable option,” continue to declare the intent to fulfill the
obligations of both NWPA and the contracts between the Department of Energy (DOE) and

nuclear power plant owners to remove spent fuel.

We understand the reasoning behind developing “generic, composite sites” for each scenario,
but in our view that methodology has limitations in terms of not only the physical
environmental impacts but especially with the socio-economic impacts. Likewise, we expect the
scenario of status quo reactor-site storage will be identified as the “no action alternative” for
which a generlc impact assessment will be complled. We would recommend selecting—perhaps
with community input—a handful of diverse settings to serve as ‘surrogates.’ In that way some

110} Vermont Avenue, NW, Suite 200, Washington D.C, 206005 + 202.898.2200 « 202.898.2213 fax « hitp://www.naruc,org




sampling of the reactions in the community to the possibility that instead of removal fr_b_m thé

site “as we were promised,” the spent fuel may remain where it Is for as much as 200 yé'afr_s. o

We request that speclal attention—perhaps a scenarlo of its own—be given to the ten sites
where the reactors have been shutdown or decommissioned. The broad consensus among
those who addressed the Blue Ribbon Commisston and in the BRC Final Report is that the spent
fuel at those sites should be consolidated at a storage site. In this regard, we are impressed
with the comments oh the Draft Report sent to you by the Decommissioning Plant Coal_I_inn.
The Coalition cites same valid considerations for a “pause” in the EIS development proc_ess._ N
Perhaps the development by DOF of a “strategy” for implementing the Blue Ribbon
Comimission report directed by Congress wllf allow the various government agencies and
stakeholders time to consider the interrelationships of the scenarios, recommendations and

studies.

Thank you for the opportunity to comment.

_Brian O'Connell, PE _
‘Director, Nuclear Waste Program Office




HUCLEAR ENERGY IHSTETUTE

Rodney McCuilum

DIRECTOR

USED FUEL PROGRAMS
_NUCLEAR GENERATION Diviston

February 16, 2012

Ms. Christine L. Pineda

Project Manager .

Division of Spent Fuel Altemative Strateg;es
Office of Nuclear Material Safety and Safeguards
Mailstop EBB-2B82

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Subject: Nuclear Energy Institute comments on U.S. Nuclear Regulatory Co:ﬁmission Draft Report
for Comment, Background and Preliminary Assumptions for an Environmental Impact Statement —
Long-Term Waste Confidence Update, December 2011 (Adams Accession Number ML_11_34QA141)

Project Number: 689

Dear Ms, Pineda:

The Nuclear Energy Institute (NED),* on behalf of the nuclear energy industry, commends the U.S.
Nuclear Regulatory Commission (NRC) for proactively addressing the topic of long-term waste
confidence as reflected by staff’s efforts to seek public comment on the subject draft report. Given
current uncertainties In the U.S. repository program, it is appropriate for the NRC staff io
supplement the Commission’s generic waste confidence finding which concludes “if necessary, spent
fuel generated at any reactor can be stored safely and without significant environmental impact for
at least 60 years beyond the licensed life for operation.” ' :

The staff's efforts to address these longer timeframes are consistent with the direction received from
the Commission® to “begin a longer-term rulemaking effort” and to prepare an Environmental _
Impact Statement (EIS) “to support this longer-term waste confidence update.” However, we do not

! NET is the organization responsible for establishing unified nuclear Industry policy on matters affecting the nudlear
energy industry. NEI's members include all iilities licensed to operate commerclal nuclear power plants in the United
States, nuclear plant designers, major architect/engineering firms, fuel fabricators, nuclear materlal Ilcensees and
other organizations and individuals involved in the nuclear energy Industly o

275 Federal Register 81032, December 23, 2010.
3 SECY 09-9090, Final Update of the Commission's Waste Confidence Declslon, September 15, 2010,

1776 1 Street, HW | Suite 400 | Washinglon, DC 1 20005-3708 | P;202.739.8082 1 F:202.533.0166 | mm@nelorg | vaww.nelorg



Ms. Christine L. Pineda
February 16, 2012
Page 2

agree with the sequence in which the staff Is proposing to conduct its activities as described in the
draft report,

More specifically, although we encourage the NRC to continue exploring safe and effective long-term
used fuel storage, NEI recommends that the NRC reconsider its current plan to move forward with '
an Environmental Impact Statement (EIS) in the near term. Rather, the technical evaluation of
long-term storage should proceed forward, and should become the basis for a future decision on a
proposed action (e.g., a rulemaking revising the current waste confidence rule or findings). This
technical evaluation could support, or be structured as, an Environmental Assessment (EA) that
would, in turn, inform the NRC's ultimate decision on whether preparation of an EIS is necessary or
prudent. This approach is consistent with the Commission’s histarical approach to waste conF dence

and offers practical advantages over the current approach.,

In order for the proposed action to be properly defined, substantial additional research and
development on the technical aspects of extended storage will be required, This research is well
underway, under the auspices '__of the U.S. Department of Energy, the'E[ec_tric Power Research
Institute, and others. These efforts will gather and analyze data, refine our understanding of long-
term storage, develop and validate models, and make predictions of long-term storage performance.
However, this research will not be completed for a number of years. Until these results are avallabie
to guide the NRC’s analysis, any EIS will necessarily be highly speculatwe, of limited value, and
potentially in need of substantial future revision. We recommend that, instead of beginning a
speculative EIS scoping process now, the NRC undertake a regulatory gap analysis (similar to what
is currently underway for the proposed reprocessmg rutemaking—10 CFR 7X) to better defsne thls

rulemaking.

Additionally, during the time that the NRC is conducting the necessary requlatory and technical
analysis, progress may be made on the national policy front with respect to lmpiementmg the
recommendations of the President’s Blue Ribbon Comm;sston on America’s Nuclear Future. Defemng
final decisions on whether development of a full EIS is appropnate until aﬁ:er theSe '
recommendations have been addressed also wilf facilitate the development of a more well-defined

proposed action.

We recognize that the NRC has highlighted, in the assumptions and scenarios described in the draft
report, a number of issues that will need to be addressed in considering storage of used nuclear fuel
over long timeframes. In anticipation that the NRC will more appropriately address these same
issues in forthcoming technical and regulatory analysis, we are offering a number of specific .
comments on the draft report in Attachment 2 to this letter, Many of these comments highlight
areas that could be addressed in a regulatory gap analy51s Attachment: 3 to this letter provides a
more detailed explanation of one of our specific comments—that the draft report’s Assumption 9,
“The Waste Confidence EIS will consider the lmpacts of terrorism,” unnecessarily departs from

Commission precedent.




Ms. Christine L. Pineda
February 16, 2012
Page 3 _

Finally, we understand that the NRC has also received comments from the Decommissioning Plant -~ -
Coalition (DPC) We recognize and respect that the DPC has a position that differs somewhat from
that of the Industry asa whol&—ln that they have no. interest 1n extended waste confidence to .
support the Ilcensmg of | new and operating nuclear pfants given ‘that they are already no longer. .-
operating, However, both NEI and the DPC are united in the view that work on the proposed EIS
should be deferred. Placmg the EIS on hold will allow the NRC to conduct sufficient technical and
regulatory analysis to not only better define the proposed action, but also to consider the full range
of actions necessary to address the differing needs of operating and shutdown plants.

In summary, while we believe that significant restructuring of the NRC’s efforts to address long-term
waste confidence is needed, we greatly appreciate that staff is being proactive in undertaking these
efforts, We look forward to continuing to work with staff on this effort, We would be pleased to
meet with the NRC staff at your earliest convenience to further discuss our comments on the draft

report.

If you have any questions, please do not hesitate to contact me.

Sincerely,
Rodney McCullum
Attachments

c: Ms, Catherine Haney, NMSS, NRC
Mr. Aby S. Mohseni, NMSS/SFAS, NRC

4 Letter, Callahan to Pineda, February 16, 2012,



David A, Wright, Chairman
Vice-Chairman, South Carolina Public Service Commission

Renze Hoeksema, Vice Chairman
Director of Federal Affaics, DTE Energy

David Boyd, Membership
Cummlssmner Mlnnesota Public Utllmes Cumm1ssmn

Robert Caps!tck Fhmnce

Director of Government Affairs, YankecAtomlc R A arwaSte Slraleg“eoa"tlnn

Greg R. White, Commaunications
Commissioner, Michigan Public Service Cormission . -

~ February 17,2012

Ms. Christine Pineda, iject Manager o
Mailstop EBB-2B2

Office of Nuclear Material Safety and Safeguards
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Dear Ms. Pineda:

The Nuclear Waste Strategy Coalition (NWSC), an ad hoc group of state utility regulators, state

attorneys general, state consumer advocates, nuclear-generating electric utilities and associate . .

members, appreciates the opportunity to offer comments on the December 2011 draft report,
Background and Preliminary Assumptions For an Environmental Impact Statement — Long—T erm
Waste Confidence Update.

The NWSC believes it is premature for the NRC to be developing an EIS for a potential long-
term Waste Confidence update. There is no reasonable justification for the NRC to deviate from
reviewing Waste Confidence every 5 to 10 years, particularly with ‘a number of relevant
initiatives underway but incomplete. At a minimum, the Waste Confidence process should be

put on hold pending the outcomes of:

¢ Congressional deliberations on the recommendations of the Blue Ribbon Commission on
America’s Nuclear Future (BRC) report;
o the Department of Energy’s (DOE) development of a nuclear waste management

strategy;
s technical evaluation of the effects of extended long-term storage on spent nuclear fuel

. {SNF) and storage and transportation systems; and
o the U.S. Court of Appeals case regarding the NRC’s review of the Yucca Mountain

License Application.

Additionally, we are concerned that the development of an EIS will indirectly reduce pressure on
the DOE to remove SNF from commercial nuclear power plant sites as required by the Nuclear
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Waste Policy Act (NWPA), thus making the prospect of indefinite on-site storage all the greater.
The NRC in its 2010 Waste Confidence update made clear its ruling on the safety of extended
storage should not be mterpreted as an endorsement to leave SNF stranded .indefinitely in 35
states.! However, in our view the current discussion of SNF storage for nearly 300 years diverts
attention from the real objective: DOE must fulfill its obligations under the law of the land to
remove SNF and high-level waste from commercial nuclear power plant sites. ‘This was o have.
begun in 1998. The NWSC repeats its call for the federal government to carry out its NWPA
obligations by disposing of SNF, thereby obviating the need for extended long-term storage, the .
related Waste Confidence activities at issue, and the significant costs of both to the pubhc .

In its January 2012 report, the BRC hlghhghts the need for the Umted States fo estabhsh a
geologic repository for SNF. Other countries are doing just that — Finland and Sweden have
selected sites and are moving forward toward that goal.. The situation here is absurd; small -
countries with limited repository. options are proceeding responsibly to manage. their used fuel,
while the United States, with its vast land mass, varied host environments for a repository, and
close to a $30 billion balance in its Nuclear Waste Fund, does nothing. Despite the billions
previously paid into this fund and continuing payments that total approximately $750 million
each year by electric consumers who have met their obligation to pay for the disposai of this
material, the DOE is now 14 years. behmd schedule. : -

Unfortunately, the proposed EIS process has the effect of subtly shifting the focus away from
expecting compliance with the law and toward accepting failure of the federal government to
remove SNF from both shutdown and operating plants as required. It sends exactly the wrong
signal, even if not so intended by the NRC, and reinforces a widely held perception that this
material will remain where it is indefinitely. While framed as a proactive regulatory action, we
are concerned that the proposed action may be used tactically to delay the federal government’s
legal obligation to accept SNF and dispose of it in a national repositery. Rather than developing
the EIS and trying to justify inaction for another 200 years or more, the government should focus
on doing what needs to be done. Specifically, the NRC should make clear to the DOE its
expectations that the DOE will demonstrate near-term progress toward fulfilling its obligations
and that the status quo is unacceptable.

Not only is the initiation of an EIS process procedurally premature based on the normal 5 to 10
year review cycle, but it also leapfrogs a number of important and directly relevant endeavors,
Developing an EIS on long-term Waste Confidence at the same time the Administration and
Congress are considering the BRC Report recommendations and associated far-reaching changes
to the nation’s SNF management program, while the Yucca Mountain license application
remains unsettled, and in advance of completlon of extended storage research, is not a wise use .
of agency resources and presupposes oufcomes. - : . ‘s SR

' See NRC’s 2011-2012 Information Digest: “Protecting People and the Environment,” page 76 :
{hitp;//ww.nre.govireading-rm/doc-collections/nureps/stafiisr1 350/v23/sr1350v23-sec-5.pdi). -
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BRC Report Storage & Disposal Recommendations -

Among other recommendations, the BRC calls both for prompt efforts to develop one or more
deep geologic facilities for the disposal of SNF and high-level waste and prompt efforts to
develop one or more consolidated interim storage (CIS) facilities, with SNF from the 9
decommissioned reactor sites “first in line” for transfer. Both ‘the storage and disposal
recommendations call for a process that results in one or more volunteer host communities that

would receive incentives for hosting these facilities. The report recommends storage and disposal *

efforts proceed in parallel to, in part, give confidence to a potential volunteer host community for
CIS that the faezllty w1ll not become a de facto permanent storage sxte

If these and the other BRC reeemmendatzons such as makmg the Nuclear Waste Fund available

for its intended purpose, are implemented by Congress, CIS and the repository could move

forward with new energy. In fact; it is conceivable that a CIS sife could be established within a
decade, and unless officially ruled out by scientific review or a future action of Congress or the
courts, Yucca Mountain remains an option for permanent disposal. We were heartened by
Commission Co-Chair and General Brent Scowcroft’s remarks at the February 8™ House
Science, Space and Technology Committee hearing on the BRC report when he noted that Yucca
Mountain could still be an option as a repository if the State of Nevada were to change its mind
and join Nye County, Nevada and communities near Yucca Mountain in support of ’the Yucca
Mountain site. Recall the State of Nevada was for the repository before it was against i, 2 and it
is not exempt from the consent based appwaeh and potentlal mcentwes addressed in the BRC

report.,
Yucca Mountain License Application

Another factor regarding the timing of the proposed EIS process is the status of the Yucca

Mountain License Application, The NWSC continues to urge the NRC to resume its review of
the license application submitted by DOE. In addition, the U.S. Court of Appeals may ruie late1 g

this year on whether the NRC must continue that review.

Extended Storage Research

Additionally, it makes no sense fo perform the EIS on the effects of long-term storage before the
results of the technical work are known, The technical program to examine long-term dry
storage is just now getting underway, and much research needs to be done to more fully
understand the effects of storage up to 300 years on SNF and dry cask storage system
components, It will involve a substantial amount of experimental and analytical work. Some of
the experiments will take years o conduct. Rather than doing an EIS now, the NRC should
gather data, analyze and refine it, develop and validate models, and use those models to make
predictions of long-term storage performance. Only at that point will NRC be in a position to

assess the environiental impacts.

% In 1975, the Nevada Legislature adopted Assembly Joint Resolution No. 15 (File Number 184), which strongly
urged the U.S. Energy Research & Development Administration to choose the Nevada Test Site for the storage and
processing of nuclear material provided acceptance of 5 conditions,
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While pleased that NRC, DOE, EPRI and others are embarking on this important research effort,
we believe that such research work should proceed separately from an EIS process. The NRC
should dispense with the pre-scoping and wait at least 5 years to allow the extended storage
technical program to mature, as well as (hopefully) the national policy on SNF, Following the
normal course of revisiting Waste Confidence every 5 to 10 years, the NRC should then take the

appropriate action, whether it be an FIS or something else, based on the conditions at the time. .

* % %

The NRC’s recent approval of the first new license for a nuclear power plant since 1978 is worth
noting. Consistent with its charge by the Administration to review policies for managing the
back end of the nuclear fuel cycle and recommend a new plan, the BRC report offers a number
of recommendations that, if implemented, will go a long way toward providing this important
and growing industry with needed certainty regarding used fuel management. Instead, the draft
report issued by the NRC, which begins an evaluation of on-site storage for hundreds of years,
reflects acquiescence to the present situation. Clearly, these initiatives are not in sync, and thc
NWSC calls for the NRC to rectify this by dispensing with the pre-scoping and continue on its
normal course of reviewing Waste Confidence for updates every 5 to 10 years. Furthermore, we
ask the NRC to hold DOE accountable for meeting its unambiguous obligations under the law so
that extended on-site storage is not needed, we seek NRC’s support of the Administration’s
implementation of the BRC recommendations in a timely manner, and we continue to urge the
NRC to resume its review of the Yucca Mountain license application. In short, we ask the NRC
to do everything in its power to advance and at a minimum to not hmder, a sound natlonal used

fuel management policy.

Finally, the NWSC respectfully requests that the NRC make a concerted effort to consult with
affected stakeholders, including licensees as well as states, tribes, and local communities, in
advance of undertaking significant shifts in its longstanding Waste Confidence review processes.
While finding the matter at hand premature, we thank you for the opportunity to provide our
input on behalf of our members and the consumers and citizens that they collectively serve.

Sincerely,

;ge\_/O(
David A. Wright

Chairman, Nuclear Waste Strategy Coalition
Vice—Chairman, S_outh Car_olina Public Service (__Jommission

The Nuclear Waste Stratepy Caalttian is an ad hoc orgamzatrou representmg the collective interests of state utility
regulators, state atforneys general, consumer advocates, electric utilities, and associate members, on nuclear waste
policy matters. NWSC’s primary focus is to protect ratepayer payments into the Nuclear Woste Fund and te support
the removal and ultimate disposal of spent nuclear fuel and high-level radivactive waste currently sfranded at some
125 commercial, defense, research, and decommissioned sites in 39 states. - o .
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Ms. Christine Pmeda Pr0ject Manager :
Mailstop EBB-2B2

Office of Nuclear Material Safety and Safeguards
0.8, Nuclear Regulatory Commission
Washington, DC 20555-0001

Dear Ms Pinede .

The Sclence Panel of the Sustainable Fuel Cycle Task Force apprec;ates the opportunity to
prowde comments on the “Draft Report for Comment -- Background and Preliminary
Assumptions for an Envlronmental Impact Statement -~ Long-Term Waste Confidence Update”
(hereinafter “Draft Report”). We commend the NRC staff for its hard work on this effort and
appreciate the fact that the Commission initially tasked it to deveiop a long-term update of its
most recent Waste Conﬁdence decision, addressmg the lmpaets of storage beyoncl a 120—year

timeframe.

As scientists who have worked for many decades to provide a scientiﬁcaily sound approach for.
safely managing and disposing of our nation’s used nuclear foel and high level radioactive . .
wastes, we urge the staff to.more fully use this process to articulate the importance of this

generation developing a geologic repository capability in a timely fashion. We are concerned the -

draft report does not sufficiently address the significant technical and institutional uncertainties
and consequences if this nation continues to defer indefinitely developing a functional disposal
capacity for radioactive wastes. This country has been producing high level radioactive wastes.
from reactors for over fifty years without overcoming the social/political obstacles, such as those
that have recently stopped progress on the Yucca Mountain geologic repository. . To meet our
needs for clean affordable energy, we need continued nuclear electric power. We must act -
responsibly now to provide a real disposal capacity and not just pass the environmental
consequences of inaction on to future generations.

The Blue Ribbon Commission on America’s Nuclear Future (BRC) has just issued their report
confirming that there is no known alternative to geologic disposal, that current law establishes
Yucca Mountain as the site for the first U.S. repository, and that prompt efforts are needed to
develop a geologic disposal facility. Although we understand this Administration does not wish
to pursue the Yucca Mountain facility on political/policy grounds, this posture toward inaction
does not relieve the NRC from evaluatmg the consequences of inaction and articulating the
national need for action. : -

The NRC has a National Environmental Policy Act (NEPA) responsibility to consider the lasting
environmental impacts of its regulatory actions that permit the continued operation and
expansion of nuclear energy production. We support the need for this energy source, but we also
strongly believe, as the BRC also states, that this generation must produce a disposal solution in
parallel. Itis immoral and unethical for this generation fo reap the benefits of the nuclear
electrical energy and just put the used nuclear fuel/ high level radioactive waste in indefinite
engineered storage for over a hundred years, leaving the waste disposal problem to our great
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grandchildren. - In our view, the Nuclear Regulatory Commission’s Waste Confidence Rule
decision did not sufficiently consider the Iong term environmental aspects of their decision,
However, starting this NEPA Environmental Impact Statement (EIS) process is a good step
toward rectifying the need to fully evaluate the societal impacts of the current national policy of
inaction.

To appropriately evaluate the environmental impacts of the _curfcnt situation, we iéco;nincnd the
draft report be strengthened by: .

o Accelerating the schedule: which currently has a distant 2019 EIS mllestone This is
much too slow to enable the importance of this matter to be understood by those
potentzally affected and those with ciemsmn—makmg resp0n31b111ty '

s A more compleie articulation of the societal uncertainties of the allocations of future
resources to dispose of prewous generations” wastes is needed. We believe there are
substantial uncertainties in what fufure generations may do, or will be able to do, to deal
appropriately with wastes that were left to them in a non-passive state. To our
knowledge, traditional EIS efforts have not depended upon generations far into the future
to take active corrective or continued mainfenance actions to mitigate potential adverse
environmental consequences from wastes that they did not make.

We realize that it will be a challenge for the NRC staff to address such societal
uncertainties in an EIS, but we consider this assessment necessary based on the current
Administration’s posture toward inaction. What rationale is there that future generations
will be better able (and willing) fo deal with the technical, security, economic, and
political aspects of the existing wastes than we are? As difficult as it may be, this task
has to be addressed by the NRC staff in thls EIS within a reasonable timeframe,

+ The EIS process must realistically consider that nuclear utilities are currently loadmg
large (over 15 MTU of used nuclear fuel) canisters with higher burn-up used nuclear fuel
that will have to be received “as is” in whatever disposition (either consolidated interim
‘storage or direct disposal) facility that may be developed. This is because a number of
reactors have decommissioned and demolished their used fuel handling buildings. As
more power reactors reach the end of their useful lives this number of large loaded
canisters will substantially increase. The EIS needs to evaluate that there are meaningful
environmenta! impacts in costs, radiation exposures, and risks to repackage the thousands
of these canisters fo enable emplacement in possible geologic settings that are not |
compatible with such large packages.

The physical size (well over 100 tons) and higher thermal characteristics of these large
packages are unlikely to be able to be accommodated in geologic settings that cannot
accommodate ramps, e.g. deep salt formations, or withstand higher near field
environmental temperatures without adversely impacting geologic retardation, e.g. clays.
Although, again, such long term evaluations will be difficult given currently available
information, but such aspects clearly must be incorporated info the EIS plans.

s The EIS should fully consider the technical and safety issues associated with long-term
dry storage: cladding deterioration, containment seal and boundary infegrity, concrete
deterioration, the ability to convincingly demonstrate compliance with transportation
safety requirements after extended periods of on-site storage. A more complete
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development of these and other relevant technical issues is contained in the Nuclear
Waste Technical Review Board report, Evaluation of the Technical Basis for Extended
Dry Storage and Transportation of Used Nuclear Fuel, December 2010. '

These are just examples of issues that must be addressed by the NRC staff in this challenging
endeavor. We wish that the nation could be moving forward with the Yucca Mountain '
process as defined by the current law, and such an endeavor would not be necessary.
However, this Administration has done what it has done, and thus this EIS needs to move
forward to address these difficult issues to provide a NEPA basis in the absence of action to
move forward toward a repository at Yucca Mountain, To delay addressing, or in effect to
“whitewash”, these issues is not a responsible path forward. That is a path that could have
serious adverse consequences on our needed nuciear enelgy productlon capablhtxes

We look forward to assisting the NRC staff in any way we can
Yours sincerely, a S S SETR
Borbadon) DLt S feien
- . — . . _ i . )

Charles Fairhurst, Ph.D. D. Warner North Ph.D. ~ *Ruth Weiner, PhD

(saac M}m;zﬁac/ Uenatetr O mk W %_

Isaac Winograd, Ph.D. Wendell Weart, Ph.D. Eugene I1. Roseboom Jr., Ph.D.
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Februar_y 17,2012

Christine Pineda, Project Manager

U.S. Nuclear Regulatory Commission

Office of Nuclear Material Safety and Safeguaids
Mailstop EBB-2B2 ~ '
Washington, DC  20555-0001

Re:  Draft Report for Comment: Background and Preliminary Assumpiions for an
Environmental Impact Statement Long—Term Waste Conﬁdence Update,

December 2011

Dear Ms. Pineda:

"The State of Nevada Agency for Nuclear Projects respectfully submits the attached
comments and supporting documents in response to the Background and Preliminary
- Assumptions for an Environmental Impact Statement — Long-Term Waste Conﬁdence Update -

December 2011.
We appreciate the opportunity to com_ment on this matter.

Smcerely o

7 /

Robert J. Halstead
Executive Director

RH/sja o

ce Marta Adams, Chief Deputy Attorney General
Affected Units of Local Government and Tribes
Western Interstate Energy Board HLW Committee




State of Nevada -
Agency for Nuclear Projects
Comments .~
. On
U.S. Nuclear Regulatory Commission

Draft Report for Comment
Background and Preliminary Assumpfions
For an Environmental Impact Statement —

Long-Term Waste Confidence Update (December 2011)

February 17, 2012

Appropriateness of 200-year Span for the Environmental Imp.act Sfﬁtement (EIS) . -

NRC staff “plans to develop the EIS to analyze impacts of storage from approximately the
middle of this century for a period of 200 years. ...the oldest spent fuel will have been stored for
about 100 years by the middle of the century. The staff selected a 200-year span for the EIS
because that is approximaiely when this oldest fuel will approach 300 years in storage. The 300-
year period is the timeframe being used by NRC and others in technical analyses to identify

spent fuel aging issues.” [p.6]

We support the staff decision to adopt a 200-year span for the EIS, and the use of a 300-year .
timeframe for analyses of spent fuel aging issues. The 200-year span for the EIS is an
appropriate bounding period, considering the current programmatic and policy situation, The ..
300-year period is an appropriate bounding timeframe for technical analyses of stored spent fuel

aging issues.

However, we suggest that the EIS also evaluate the radiological and thermal characteristics of
spent fuel after 50 years and 100 years of storage. Due to decay of shorter-lived fission products,
especially Cs-137 and Sr-90, the thermal output and surface dose rate of spent fuel declines
significantly between 50 and 100 years of storage. These are particularly important
characteristics of spent fuel for the planning and design of the storage and fransportation system,
Table 1, from the 1980 Waste Confidence proceeding, illustrates this frend for moderate burn-up
fuel, typical of assemblies discharged from U.S. pressurized water reactors (PWRs) during the

1980s.

The annual average burn-up of discharged fuel has steadily increased over past three decades.
The EIS should provide data for both moderate and high-burn-up fuel (greater than 50,000
MWDUMTU for PWR and greater than 40,000 MWDt/MTU for BWR), showing thermal and
radiological characteristics for representative assemblies after 50, 100, 200, and 300 years of

storage. a




Table 1. Thermal and Radiation Characteristics of A Spent Fuel Assembly
(After 33,000 MWDUVMTU burn-up)

Age | Thermal Power Activity Surface Dose Rate
(yr) | (Watis/assembly) | (curies/assembly) - (rem/hr)
4,800 2.5x% 10° 234,000
50930 - | 60x10° . 46,800
10 550 - 40x10° - 23,400
50 250 1.0x10° 8,640
100 130 50% 10° 2,150
500 45 25x10° | . . 58
1,000 26 1.7x10° - 96
5,000 15 6.0x10° 2.5
10,000 64 | 45x10® 1.8

Source: DOE-NRC, In the Matter of Proposed Rulemaking on the Storage and
Disposal of Nuclear Waste (Waste Confidence Rulemaking) PR-50, 51 (44FR61372)
Statement of Position of the United States Department of Energy, DOE/NE-0007-

(April 15, 1980) Table 11-4, p. 11-56.

While Nevada does support the 200-year time span for this EIS, there is ample reason to believe
that technology development will determine the actual time frame for any spent fuel storage site,
whether regional or centralized or even at reactor. One has only to review the technological
advances made in the last 100 years to believe that new advances in the next 50-100 years will
play a major role in determining the manner in which spent fuel and high-level waste will be
managed, Indeed, the history of geologic disposal as a concept is less than 60 years old, dating - -
from the Princeton Conference in 1955 and the resulting publication by the National Academy of
Sciences of The Disposal of Radioactive Waste on Land in 1957. The commercialization of dry
storage technology is barely 30 years old. The EIS should make the point that, even though the
time frame for this BIS is 200 years, there are strong reasons to believe that new management
solutions will evolve before then and that any mterlm storage faeihty w1ll net hkely become a de :

facto repository.

Implications of Extended Storage fer Geologlc Dlsposal .

The NRC Draft Report for Comment states that the EIS “will include geoioglc dlsposal as the
end point for all scenarios evaluated. The Waste Confidence EIS will not include an assessment
of the impacts of the disposal facility; these impacts will be assessed in an EIS for licensing a
disposal facility.” [p.9] Nevada agrees that this EIS on extended storage need not assess the
impacts of a disposal facility. However, we strongly believe that this EIS must broadly and fuliy
assess the impacts of extended storage on the geologlc dlsposal faCIhty '

The EIS should discuss the advantages and disadvantages of an integrated waste management
strategy, based on extended storage, for the design and operation of a geologic repository, -
relative to transportation, surface facilities, waste package design, thermal loading, and Iong-
term performance, as discussed in the BRC Final Report. Under the alternative scenarios



suggested for the EIS, the same analyses should be performed for a system including one or
more interim storage facilities, and/or a reproeessmg facility ' :

The EIS should specifically address the following issues:

a. What would be the advantages and disadvantages of extended storage (from 50 years
to 300 years) on the design of a repository? How mlght this affect the selection of a

site fora geologro reposnory'?

b. What would be the advantages and disadvantages of extended storage on the design
of a repository waste package, considering a variety of dual purpose canister designs?

¢. What would be the advantages and disadvantages of extended storage on worker -
exposures at the reactor sites, storage facility sites, and at a reposrtory site?

d. What would be the advantages and d:sadvantages of extended storage on the -
transportation of spent fuel fo and from an interim storage site, to and from a
repository, and regarding design of the transportation packages?

e. ‘What would be the advantages and disadvantages of extended storage on public
exposures from the transportatton storage and disposal of such spent fuel?

Human Erxror and Human Tactors Management

The NRC Draft Report for Comment makes only one reference to human error: “The EIS will
consider different accident causes, such as human error, mechanical failure, and natural events.”
[p.13] The EIS should fully discuss and evaluate the effeet of human factors with respect to
system and component design, fabrication, operatzons and response to incidents and accidents.
Human error should be considered as a safety factor in routine operations, as well as a causal
factor or exacerbating factor in accidents. Considering the extended time period being evaluated
for dry storage of spent fuel in welded canisters without repackaging, it is especially important to
assess the potential implications of human errors in canister loading and closure; assess the need
for NRC inspection of canister loading operations at reactors; and assess the need for long-term
monitoring of canister performance in dry storage. The EIS should also specifically consider the

implications of human errors in loading and closure at reactors or at interim storage facilities, in -

the event that oanisters are ac_:cepted for repository emplacement without repackaging. .
Use of “Generic s1tes” and “Composrte s1tes” for Impact Assessment

The NRC Drafc Report for Comment proposes that the EIS use ! generio 31tes and ‘composite
sites” to estimate impacts of extended storage installations and associated transportation. “A
single generic, composite site may be based on information about several actual sites: a generic,
composite site on a seacoast may be derived from information about two or three actual coastal
sites and, possibly, other sites.” [p.7] This approach is problematic in two respects: the impact
assessment would not be legally sufficient for NEPA purposes, and the findings would have little
or no value to affected stakeholders in any future use of the EIS. From the standpoint of




stakeholder acceptance, evaluating “composite generic sites” based on actual sites is a recipe for
disaster, Members of the public will be looking for any indication that “their” area is under
consideration without any notification or expression of interest. The statement on page 14 that
the “staff will also consider analyzing impacts from one or more actual sites for comparison. .

only exacerbates this perception, This methodology would totally negate the ° consent—based”
approach recommended in the BRC final report, The EIS should evaluate the basic attributes of a
generic facility and identify favorable and unfavorable siting conditions for each type of faclhty
on a generic basis. Any detailed evaluation of site-specific impacts should be left for the required

NEPA documents at a future time.
Transportation

The EIS should consider the extensive recommendations regarding spent fuel
transportation in the Blue Ribbon Commission (BRC) on America’s Nuclear Future Final
Report issued in January 2012, The NRC Draft Report for Comment acknowledges the BRC
Draft Report recommendations regarding geologic disposal and interim storage [p.8], but ignores
the BRC recommendations regarding transportation, The BRC Final Report contains a new
chapter, [Pp.81-87] written after the NRC Draft Report, which contains major new.,
recommendations regarding transportation safety, security, and logistics, and speclﬁcally

endorses the risk management measures recommended by the National Academies in their 2006

report, Going the Distance?: The Safe Transport of: Spent Nuclear Fuel and High-level

Radioactive Waste in the Unlted States. .

Both the Blue Ribbon Commission and the National Academies urged the NRC to proceed with -

its previous plans for full-scale physical testing of spent fuel shipping casks. Full scale cask -

festing is not a requirement for NRC certification. Of the currently licensed shipping casks, none

have been tested full-scale. In place of full-scale testing, the NRC relies on scale'model testing
and computer simulation. The possibility of storage for 200 years or more prior to off-site.
tlansportation and the possibility of multiple shipments between reactors, storage facilities,
reprocessing facilities and repositories, underscores the need for. full-scale physical testing of
shipping containers. :

The EIS shouid consider the full range of spent fuel transportation impacts addressed in
the NRC licensing proceeding for Yucca Mountain and the associated NEPA documents.
The Draft Report for Comment states that NRC staff “will use, where appropriate, aspects of
transportation impact analyses contained in other recent NEPA documents.” [p.10] The Draft
Report further states the EIS “will consider transportation accidents previousty analyzed in the
context of radiation exposure,”[p.12] and “the analysis will seek to provide quantitative .
information” on “potential nnpacts of transportatlon such as costs and radiation exposure ”[p 16]

The EIS for the Long-Term Storage Waste Conﬁdence Update should evaluate the full range of
radiological and non-radiological fransportation impacts likely be addressed in any future NRC
licensing proceeding for interim storage or geologic disposal facilities. The scoping of
transportation impacts should be guided by the decision of the NRC Atomic and Safety
Licensing Boards (ASLBs) in the Yucca Mountam hcensmg proceedmg '



. there can be “no serious dispute” that the NRC’s environmental analysis in connection
w1th licensing nuclear facilities should extend to “related offsite construction projects
such as connecting roads and railroad spurs.” Likewise, there can be no serious dispute
that the NRC’s NEPA responsibilities do not end at the boundaries of the proposed
repository, but rather extend to the transportation of nuclear waste to the repository, The
two are closely mterdependent ‘Without the repository, waste would not be transported to
Yucca Mountain, Without fransportation of waste fo it, constructlon of the wpomtory
would be irrational, Under NEPA, both must be considered.’

Based on this determination, the ASLBs admitted 46 NEPA transportation or transportation-
related contentions addressing virtually every aspect of repository transportation, including
construction and opelatxon of rail access to the proposed rep051t0ry sxte

The EIS for the Long-Term Sto: age Waste Confidence Update should evaiuate the same
radiological transportation impacts considered in the Yucca Mountain licensing process. NRC
staff reviewed and adopted the DOE Supplemental Environmental Impact Statement (SEIS),
including the transportation impact calculations for the mostly rail transportation scenario. The
SEIS evaluated transportation radiological 1mpacts in four categories: (1) “incident- free™
exposures to members of the public residing near transportation routes, ‘cumulative fotal up fo
2,500 person-rem dose and 1.5 latent cancer fatalities, and in certain special circumstances (for
example 0.016 rem to a person in a traffic jam); [Pp.6-20, 6-21, 8- -411 (2) “incident-free”
exposures to transportation workers such as escorts, truck drivers and inspectors, cumulative
total up to 13,000 person-rem and 7.6 latent cancer fatalities (by administrative controls, DOE
would limit individual doses to 0.5 rem per year; the allowable occupational dose is 5 rem per
year); [Pp.6-21, 8-41] (3) release of radioactive material as a result of the maximum reasonably
foreseeable transportation accident (probability of about 5 in one million per year), involving a
fully engulfing fire, 34 rem dose to the maximally exposed individual, 16,000 person-rem
population dose and 9.4 latent cancer fatalities in an urban area, and cleanup-costs of $300,000 to
$10 billion; [Pp.6-15, 6-24, G-56] and (4) release of radioactive material following a successful
act of sabotage or terrorism, using a high-energy density device, resulting in 27-43 rem dose to
the maximally exposed individual, 32,000-47,000 person-rem population dose and 19-28 latent
cancer fatalitics in an urban area, and cIeanup costs smmiar tc a severe transportatxon acmdent

[Pp.6-27, CR-467]

The EIS should specify its assumptions about NRC regulation of speut fuel shipments to
interim storage and geologic disposal facilifies. Under current Federal Iaw, shipments of spent
nuciear fuel and high-level radioactive waste to facilities constructed under the Nuclear Waste
Policy Act (NWPA) as amended, would not be regulated by NRC, except for use of NRC-
certified casks and shipment notification o states, as specificaily required by the NWPA.
Former NRC Chairman Richard Meserve explained: “If DOE takes custody of the spent fuel at
the lcensee’s site, DOE regulations would control the actual spent fuel shipment. Under such

' NRC, Atomic Safety and Licensing' .Boar_ds,. Memorandum. aﬁd Order . Identifying

Participants and Admitted Contentions, Docket NO. 63-001-HLW (May 11, 2009). .
2 NRC, U.S. Nuclear Regulatory Commission Staf”s Adoption Determination Report for the U.S. Department
of Energy’s Environmental Impact Statements for the Proposed Geologic Repository at Yucca Mountain, Pp. 3-13,

3-15, 5-1 {September 5, 2608).




circumstances, the NRC’s primary role in transportation of spent fuel fo a repository would be
certification of the packages used for transport. ... However, if NRC licensees are responsible for
shipping the spent fuel not only must the transport container be certified by the NRC, but also the
shipment must comply with NRC regulations for the physical security of spent fuel in transit (10
CFR Part 73). NRC licensees are subject to inspection for compliance with the NRC’s
transportation safety and security regulations. The NRC also issues Quality Assurance (QA)
program approvals for radioactive material packages that apply to the design, fabrication, use
and maintenance of these packages. Activities conducted under an NRC QA program are also
subject to NRC inspecti011.”-3 : o

The EIS should consider future developments in the transportation environment which
could affect the safety and security of spent fuel shipments, The NRC Draft Report for
comments states that the EIS “will not speculate about changes in the national transportation
infrastructure or transportation modes that may occur decades or centuries from now.” [p.10]
The extended period of the BIS must consider likely changes to the freight transportation - -
environment. Movements of spent nuclear fuel by mid-century will occur in an environment that
is much different than today. The average speed of freight rail has changed little since the 19th
century, Railroads recognize that the greatest opportunity for improved service lies in increased -
speeds. Over the course of the next century, average freight rail speeds will increase, with fewer
and shorter stops. Additionally, railroads are working to enhance their intermodal connectivity.
This is particularly important given the growing number of nuclear power plants not currently
serviced by freight rail. Technological changes will also reduce train crew requirements and will
result in increased use of remote controlled trains, The coming years will see increased use of
these trains for cross-country shipments in addition to their current w1desp1 ead use in rail yards.
The EIS should consider the changes to the accident environment posed by faster shipments as
well as the possibility of a large increase m smaller mtermodal shlpments

Terrorism and Sabotage

The NRC Draft Report for Comment states that NRC staff “plans to consider the environmental
impacts of terrorism related to storage and transportation at a generic level.” {p.13] Nevada
generally agrees with the generic study approach suggested and use of the information resources
identified, including recent and ongoing NRC rulemaking activities regarding 10 CFR Part 73.
Given the long timeframe covered by the EIS, provisions should be made for periodic updating
of the terrorism and sabotage analyses to address: (1) advances in the technology of terrorism
and counter-terrorism; (2) changes in population density near storage facilities and shipment
routes; and (3) changes in understandmg and definition of the design basis events and design
basis threats. - : : .

5 R.A. MESERVE, RESPONSES TO QUESTIONS FROM SENATOR DURBIN (Letter dated March 22,
2002) NRC-Durbin-ML021060662.pdf (May 10, 2002).
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S.F. No. 2187, as introduced - 87th Leglsla’cwe Session (2011-2012)
Posted on Feb 29, 2012 e

A resolution i .
memorializing the President and Congress to enact legislation and take other federat

government action related to interim storage of used nuciear fuel.

WHERFAS, nuclear utility ratepayers in Minnesota and throughout the United States have
contributed more than $30,000,000,000 in fees and interest, as mandated under the Nuclear Waste -
Policy Act of 1982 (NWPA), for the'pﬂrpoée of removing used mclear fuel from commercial
reactor sites and defense—related high-level radioactive waste from defense sites; and
WIEREAS, the federal government failed to satisfy the NWPA's statutory requirement

to begin acceptmg used nuclear fuel in 1998 and has failed to meet the terms of 1ts contracts
with United States nuclear plant operatcrs and i

WHEREAS, the 104 operating United States commercial_reactoré have accumu_latec_l some
77,000 metric tons of used nuclear fuel; and

WHEREAS, the current administration has termmated and Congress has ceased ﬁmdmg of

all activities related to the license review or further development of a permanent central disposal
repository at the Yucca Mountain Project in Nevada, which has been the federal government's
only intended destination for used commercial fuel and defense-related waste; and

WHEREAS, there are lawsuits attempting fo compel the federal govermment to meet its
obligations under the NWPA,; and

WHEREAS, the current administration in January, 2010, appomted a Blue Rxbbon

Commission on America's Nuclear Future comprised of distinguished American sciontists and -
nuclear policymakers to review various alternative options and make recommendations for future
safe management of United States commercial used nuclear fuel and defense waste; and - -
WHEREAS, the Blue Ribbon Commission has recommended an integrated nuclear fuel -
management program incorporating: (1) development of one or more Nuclear Regulatory
Commission-licensed (NRC) private or governmeni-owned cenfralized interim storage facilities
in communities in states that would willingly host such facilities; (2) continued public

and private sector research, development, and deployment of used fuel and nuclear waste
recycling technologies to close the nuclear fuel cycle in a safe, environmentally responsible,
proliferation-resistant, and economically viable process; and (3) assured access by the nuclear
waste program to revenues generated by consumers' continued payments and to existing balances
in the Nuclear Waste Fund; NOW, THEREFORE,

BE IT RESOLVED by the Senate of the State of Minnesota that the legislature of the state

of Minnesota calls on the President Obama Administration and the United States Congress to:
(1) adopt legislation enabling the construction of one or more centralized interim fuel

storage facilities through directives to the United States Department of Energy and through
incentives to interested communities funded through access to the aceumulated Nuclear Waste
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.15 TFund;

.16  (2)recognize there are willing host communities and states that are ready to voluntarily

.17 accept used fuel and defense waste shipments; .

-18  (3)assure access by the Nuclear Waste Manageméx__zt program to the revenues generated by

.19 consumers' continuing fee payments and to the significant balance in the Nuclear Waste Fund; and
.20 (4) enable one or more NRC-licensed private interim storage facnhtles to meet this pubhc -
.21 policy need of the United States. S
.22 BEIT FURTHER RESOLVED that the Secretary of the. Senate is dlrected to prepare a

+23  copy of this resolution, to be authenticated by his 31gnat11re and that of the Chair of the Senate
.24 Rulesand Admamstratlon Committes, and transmit it to the Presuient ofthe Umted States, the
.25 Speaker of the United States House of Representatwes the Majonty Leadcr of the United States
.26 Senate, and the Secretary of the United States Department of Encrgy

MR NNNMNMOMDOMONMNNMNNDN

Please direct all commenis concermng issues or Ieglslatton e
to your House Member or State Senator o

For Leg;siatwe Staff or for directlons to the Capttoi wmt the Contact Us page

Generai guestions or comments,
fast updated: 0210612012

hitps://www.revisor.mn.gov/bin/bidbill. php?bill=S2187.0.html&session=1s87  3/7/2012
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Secretarial Determination of the
Adequacy of the Nuclear Waste Fund Fee

The Nuclear Waste Policy Act (NWPA) establishes a Nuclear Waste Fund to be used to pay for
the disposition of commercial spent nuclear fuel (SNF) and high-level radioactive waste (HLW).
Section 302(a)(2) of the NWPA establishes a fee of 1 mill {1/10- -cent) per kilowatt-hour of
electricity generated and sold that must be paid by nuclear utilities and deposﬁzed in the Fund.
The NWPA also requires the Secretary to review the adequacy of this fee annually and, upon a
determination that efther insufficient or excess funds are being collected, to propose an
adjustment to the fee to ensure that the full costs of the Federal Governrnent’s disposal
program will be recovered from generators and owners of high- Jevel radioactive waste or spent
nuclear fuel. The Secretary must transmit any proposed fee adjustment to Congress for a
review petiod of 90 days of continuous session, after which time the adjustment becomes
effective unless contrary Ieg:slatron is enacted into law.

F adopt and approve the attached annual determination of the Director, Office of Standard
Contract Management, that there is no reasonable basis at this time to conclude that either
excess or insuffictent funds are being collected and thus will not propose an adjustment to the
fee to Congress; the fee will therefore remain at the amount speetfied in the Nuciear Waste
Policy Act pendmg the next annual review, : ce P :

% @/& | U DEC 1%

Steven Chu ' Date

Attachment




Department of Energy
Washing_ton, DC 20585

December 12, 2011

MEMORANDUM FOR SEAN LEV B
ACTING GENERAL COUNSEL, . . = .

R ]‘ L i - -. .
FROM: ' DAVIDK. ZABRANSKY, DIRECTOR, |~
| OFFICE OF STANDARD CONTRACT MANAGEMENT

SUBIECT: ~ Apnual Dé{enninati_on_qf the Ade_cjuééy of th§ _Nucléar_'_w_a}s_.te Fun_d_ Fee |

The Nuclear Waste Policy Act (NWPA) establishes a Nuclear Waste Fund (o be used to pay for
the disposition of commercial spent nuclear fuel (SNF) and high-level radioactive waste (HLW).
Scction 302(a)(2) of the NWPA ¢stablishes a fee of 1 mill (1/10-cent) per kilowatt-hour of
clectricity generated and sold. That fee must be paid by nuclear utilities and deposited in the
Fund. The NWPA also requires the Secretary to review the adequacy of this fee armually and,
upon a determination that either insufficient or excess funds are being collected, to propose an
adjustment to the fee to ensure that the full costs of the Federal Government’s disposal program
will be fully recovered from generators and owners of HLW or SNF. The Secretary must
transmit any proposed fee adjustment to Congress for a review period of 90 days of continuous
session, after which time the adjustment becomes effective unless contrary legislation is enacted
into law, Since the enactment of the NWPA in January 1983, the Secretary has never proposed a
fee adjustment. The most recent assessment of the adequacy of the fee, completed in 2010,
concluded that there was no reasonable basis at that time to propose any adjustment of the fee to
Congress.

The Office of Standard Contract Management (OSCM) has conducted an annual review of the
adequacy of the Nuclear Waste Fund fee. A copy of this “Annual Review of the Adequacy of
the Nuclear Waste Fund Fee” is attached. In this review, OSCM considered developments that
have occurred during the past year, including the recommendations contained in the draft report
issued by the Blue Ribbon Commission on America’s Nuclear Future. This annual review
concludes that there is no reasonable evidentiary basis to conclude that the current fee is
generating either insufficient or excess funds to cover the costs of DOE’s obligation to manage
and dispose of SNF and HLW. Accordingly, I have determined that there is no basis to propose
an adjustment to the fee to Congress and, therefore, the fee should remain at the amount

specified in the NWPA.

Attachment

@ Prinled with soy Ink on recycled paper




Annual Review of the Adeguacy of the Nu_cle_ar Waste Fund Fee

INTRODUCTION The Nuclear Waste Pohcy Act (NWPA) asta’ohshes a Nuclear Waste Fund
to be used to pay for the d1sposmon of commercial spent nuclear fuel (SNF) and Ahigh-level
radioactive waste (HLW) Section 302(2)(2) of the NWPA cstabhshes a fee, of 1 mill (1/10-
cent) per kilowatt-hour of electncity generated and sold on or after Apnl 7, 1983, that must be
paid by nuclear utilities with standard contracts and depos1ted in the Fund, The NWPA also.
requires the Secretary fo review the adequacy of this fee annually and, upon a deterrmnation that
cither insufficient or excess funds are being collected, to propose an adjustment to the fee to
ensure that the full costs of the Federal Government’s disposal program will be recovered from
generators and owners of HLW or SNF. “The Secretary must transmit any proposed fee .
adjustment to Congross for a review period of 90 days of continuous session, after which time
the adjustment becomes effectwo unless contlary leglslatlon is enacted into law. Since the .
enactment of the NWPA in January 1983, the Secr etary has never proposed a fee adjustment

The most recent assessment of the adequacy of the fee, completed in 2010, concluded that there
was no reasonable evidentiary basis to conclude that the current fee of 1 mill per kilowatt-hour
was generating either insufficient or excess funds.' As a result, the fee remains at the amount
specified in the NWPA.

Similarly, this annual review completed in 2011 concludes that there is no reasonable evidentiary
basis to conclude that the current fee is generating either insufficient or excess funds. In such
circumstances, the statutory framework and legislative intent support mamtonance of the fec at
the current amount, whloh s the amount speoLﬁed in the NWPA '

BACKGROUND Section 111(B)(4) of the NWPA states that one of the purposes of the NWPA

“to establish a Nuclear Waste Fund, composed of payments made by the generators and
owners of [high-level radioactive] waste and spent fuel, that will ensure that the costs of cartying
out activities relating to the disposal of such waste and spent fuel will be bome by the persons
responsible for generating such waste and spent fuel,” The legislative history of the NWPA
confirms that Congress intended those who benefit from electricity supplied through nucloar
powet to pay for the disposal of nuclear waste and spent fuel created during the generation of
that electricity.’

Section 302(a)(1) of the NWPA authorizes the Secretary of Energy to enter into contracts with
gonerators or owners of HLW or SNF. Section 302(a)(5) requires that these confracts contain a
provision under which the Secretary agrees to dispose of SNF and HLW in return for payment of

' DOE, Secretarial Determination of the Adequacy of the Nuclear Waste Fund Fee (November 1, 2010) (“2010
Determination™), _ o

* Commonwealth Edison Co. v. U.S. Dept, of Energy, 877 B.24 1042, 1047 (D.C. Cir. 1989} (“Congress, in passing
the Nuclear Waste Policy Act, expressed its intention that ‘the costs of such disposal should be the responsibility of
the generators and owners of such waste and spent fuel. ™} {citing NWPA, sec. 111(a)(4)}; Congressional Record -
Senate at § 15655 (December 20, 1982) (“The bill includes several new or modified concepts from the bill passed
by the Senate in the last Congress. One of the most noteworthy of those is the proposal for an assured full-cost
recovery by the Federal Government from nuclear power-supplied ratepayers for the nuclear waste programs
included in the bill. By establishing a I mili-per-kitowatt-hour users fee on nuclear generated electricity, this bill for
the first time would provide a direct financial linkage between the beneficiaries of nuclear power and the cost for
interim management and ultimate disposal for nuclear wastes.”).



the fees cstablished by section 302. Thus, payment of the fee is the consideration for the
Secretary’s contraciual obligations related to the disposal of HLW and SNF. Section 302(2)(2)
sets the fee at 1.0 mill per kilowatt-hour of electnmty generated by a civilian nuclcar power

reactor and sold on or aficr April 7, 1983 (this is, the date 90 days after the enactment date of the

NWPA (January 7, 1983)), This fee results in the depos1t of approximately . $750 million of
receipts annually into the Waste Fund. The Waste Fund’s balance accrues annual interest of
approximately $1 bllhon producmg fotal annual income into the Waste Fund of approximately
$1.750 billion. The current value of the Waste Fund Is approxxmately $26 7 billion.

Section 302(a)(4) of the NWPA prowdes for the Secretary annually to rewew the amount of the |

fee to “evaluate whether collection of the fee will provide sufficient revenues to offset the costs -
as defined in subsection (d)” of Section 302. Subsection (d) deﬁnes such costs in terms of

expenditures from the Waste Fund “for purposes of radioactive wasle disposal activities under '

Titles I and II” of the NWPA. Sectton 302(2)(4) further prov1des that, if the Secretary .
“determines that either insufficient or excess revenues are being collected,” the Secretary “shall
propose an adjustment to the fee to insure full cost recovery.” The NWPA provides Congress
with 90 days in which to act before the adjustment can take effect.’

The Secretary of Energy has determined that a Yucca Mountain Repository is not a workable
option for permanent disposal of SNF and HLW, Conststent with that determination, on March
11, 2009, Secretary Chu announced that “the [Fiscal Year (FY) 2010) Budgel begins to eliminate
funding for Yucca Mountain as a repository for our nation’s nuclear waste, " The Secretary
stated that DOE “will begin a thoughtful dialogue on a better solution for our nuclear waste
storage needs.™ In its May 2009 budget request for FY 2010, DOE requested no funding for
development of a Yucca MOuntam repos1tory Congress appxoved DOE’s budget request in
October 2009’ . :

In its February 2010 budget rec:lliest.for FY 2011, DOE stated that it “has been evaluating a rahge_ .

of options for bringing the [ Yucca Mountain] project fo an orderly close. In FY 2010, the
Department of Energy will withdraw from consideration by the Nuclear Regulatory Commission
* the license application for construction of a geologic repository at Yucca Mountain, Nevada, in

* The Bleventh Circuit in 4labama Power struck the “unless” clause from the fee adjustment statutory provision
as violative of the Supreme Court’s decision in INS v. Chadha, 462 11.S. 919 (1983), Alabama Power Co. v,
U.S. Dept. of Energy, 307 F.3d 1300, 1308 {2002}, As a result, the stafute that remains reads “ftthe adjusted fee
praposed by the Seeretary shall be effective afier a period of 90 days of continuous session have elapsed
following the receipt of such fransmittal [to Congress],” while the clause “vnless during such 90- day period
sither Honse of Congress adopts a resolution disapproving the Seeretary s proposed adjustment . , " was
invalidated.
! Statement of Steven Chu, Secretary of Energy, Before the Comm. on the Budget, United States Senate, at 3,
nvaﬂrzbie af hitp:/fenergy, gav/cougressmnal/downloads!nucrosoft—word budget testlmony-ZS 11-69chu-final-4doc,
*Hd. . _
® DOE, FY 2010 Cong Budget Request Budget nghhghts at9, avadab!e at
Ittp:/fwww.cfo.doe.govibudeet/ 1 0bndget/Content/Highliphts/F Y20 1 0Hiphliphts.pdf, In add1t10n, the request
included minimal funding to continue participation in the NRC hcense application process for Yucca Mountain.
]d
" Energy and Water Develapment and Related Agencxes Appropnahons Act, 2010 Pub. L No. 111 85 123 Stat.
2845, 2864-65 (2009); Energy and Water Development and Related Agencies Appropriations Act, 2010,
Conference Report, HLR. Rep. No. 111-278 at 20-21 (2009), repanted in 2009 U.S.C.C.AN. 1003.




accordance with applicable regulatory requirements.” The Administration’s FY 2011 Budget

similarly stated that “{i]Jn 2010 the Department fof Bn_é_rgy] will discontinue its application to the - - o

Nuclear Regulatory Commission (NRC) for a license to construct a high-level waste geologic
repository at Yucca Mountain, Nevada,”® It further stated that “all funding for development of .
the [ Yucca Mountain] facility will be eliminated” for FY 2011.'° Congress approved this budget
request by providing no funding in FY 2011 for the development of the Yucca facility.!!

Consistent with those determinations, on March 3, 2010, the Departmen filed a motion with the
NRC to withdraw the license application for Yucca Mountain.'> An NRC Board denied that

motion on June 29, 2010, but the next day the NRC itself invited briefing as to whether it should -

review and reverse or affirm that determination,”® On September 9, 2011, the NRC issued a .
Memorandum and Order stating that “the Conumission finds itself evenly divided on whether lo- -
take the affirmative action of overtuming or upholding the Board’s decision.” The . - ..
Memorandum and Order then noted “budgetary limitations” and “direct{ed] the Board to, by the
close of the current fiscal year, complete all necessary and appropriate case management
activities, including disposal of all matters currently pending before it and comprehensively
documenling the full history of the adjudicatory proceeding.” On September 30, 2011, :
consistent with the NRC’s September 9, 2011 Memorandum and Order, the Board suspended the
Yucea license application proceeding,' '. B L o

Although, as noted above, the Secretary has determined that a peologic repository at Yucca
Mountain is not a workable option, the Secretary has repeatedly affirmed the Department’s
commitment to meeting its obligation to manage and dispose of the nation’s SNF and HLW."
To explore options to meet this commitment, the Secretary, acting at the direction of the
President, has established the Blue Ribbon Commission on America’s Nuclear Future (BRC).'®
The BRC is directed by its charter to consider, among other things, (1) “[o]ptions for safe storage
of used nuclear fuel while final disposition pathways are selected and deployed,” (2) “fuel cycle
technologies and R&D programs,” and (3) “[o]ptions for permanent disposal of used fuel and/or
high-level nuclear waste, including deep geological disposal.”zl?_ Congress has provided $5

® DOE, FY 2011 Cong. Budget Request, Budget Highlights. at 44, available af
http://www.mbe.doe.gov/budget/1 1budget/Content/FY 201 I Highlights pdf, ; :
? Office of Management and Budget, Terminations, Reductions, and Savings, Budget of the U.S. Government,
ﬁ}Y 2011, at 62, available at hitp:/fwww. whitehouse.gov/sites/defaunl/files/omb/budget/fy201 Vassets/trs.pdf.
i . " : T .
"" Department of Defense and Full-Year Continving Appropriations Act, 2011, Pub. L. No, 112-10, 125 Stat 38,
"> DOR’s Motion to Withdraw, In the Matter of U.S. Dep’t of Energy, Dacket No. 63-001-HLW, ASLBP No. 0%
892-HLW-CABO4, -
" I the Matter of U.S. Dep’t of Energy, Docket Ne. 63-001-HLW, ASLBP No. 09-892-HL.W.
" Memorandum and Order (Suspending Adjudicatory Proceeding), T the Matier of U.S. Dep't of Energy, Docket
No. 63-001-HLW, ASLBP No, 09-892-HLW-CAR04,
" See, e.g., DOE, FY 2012 Congressional Budget Request at 139, availabie at:
hitp:/fwww.cfo.doz.gov/budget/ 1 2budget/Content/Volume7,pdf (“The Administration remains committed to
fulfilling its obligations under the Nuclear Waste Policy Act.™); DOE’s Motion o Withdraw at 1, In the Matter of
U.S, Dep't of Bnergy, Docket No. 63-001-HLW, ASLBP No. 09-892-HLW-CARBC4 (“DOBE reafiirms its obligation
to take possession and dispose of the nation’s spent nuclear fuel and high-level muclear waste ... "),
' DOB, Secretary Chu Announces Blue Ribbon Commission on America's Nuclear Future (Jan. 29, 2010},
available at http:/fwww.energy. gov/news/8584.him,
'” Charter, Blue Ribbon Commission on America’s Nuclear Future (filed March 1, 2010), available at
hittp:/www bre.goviindex.php?q=page/charter (“BRC Charter™).




million to fund the BRC so that it may consider “alternatives” for d;sposal of SNF and HLW. '8
The BRC issued a draft report in July 2011 and is required fo isste a {inal report by January
2012." The BRC’s final report will inform the Department’s pohcxes toward fuIﬁng its
obligation to manage and dlspose of SNF and HLW. =~ .

DISCUSSION:

The Framewoﬂc Established by the NWPA and the' Standard Colntracts'

As explained above, Section 302(a){1) of the NWPA prov1des that DOE’s dlsposa contracts

with generators or owners of HLW or SNF must contain a provision that requires the’ payment of
a fee. Section 302(a)(5) prowdcs that pa}rment of the fee is the consideration for the Secretary’s

obligation under the contract to take and dispose of HLW and SNF. Nothmg in the NWPA, or in
the contracts entered into pursuant to Section 302 (standard contracts) fies either of these '
obligations to progress on the Yucca Mountain repository or the use of the Yucca Mountain
repository for the disposal of HLW or SNF. On the contlary, consistent with the statute, the

standard contracts provide that “DOE shall accept title to all SNF and/or HLW, of domestic o |

origin, generated by the civilian nuclear power reactor(s) specified in appendix A, provide
subsequent transportation for such material to the DOR facility, and dispose of such material in
accordance with the terms of this contract” without specifying a particular disposal site or

method,*! Thus, the statutory and contractual langunage is clear that the obligations to collectand

to pay the waste fee are ongoing and tied to DOE’s obligation fo take and dispose of SNF and
HLW, but not to the Yucca Mountam pro_;ect Those statutory and contractual obhgatwns o
remain in place foday. ' . :

Under the statutory and coniractual scheme, payment of the fees continues to provide the
consideration for DOB’s performance of its obligations to dispose of these materials. 2 DOE,
moreover, has clearly stated that termination of the Yucca Mountain project does not affect its
commitment to fulfill its contractual obligations to take and dispose of HLW and SNE.*

Accordingly, that DOE will not pursue the Yucca Mountain repository does not provide a basis

to stop the collection and payment of the COﬁS}del‘athI‘l for DOE’S obhganon to accept and.
dispose of HLW and SNF.

DOE’s conclusion that its obligation to dispose of these materials - and thus the need to collect a
fee to recover the costs of such disposal — is independent of the status of the Yucca Mountain
repository, or any other repository, has been affirmed by the courts, As explained by the D.C.
Circuit in Indiana Michigan: .

'® Energy and Water Development and Related Agencics Appropriations Act, 2010 Pub. L. No, 111-85, 123 Stat,
2845, 2864-65 (Oct. 2009). _

¥ BRC Charter, ] 4.

210 C.F.R. § 961.11 (text of the standard contract).

B pd, Art, IVB.L _
2 NWPA, scc. 302(a)(5)("Coniracts entered into under this section shall provide that ... (B) in return for the

payment of fees ... the Secretary ... will dispose of the {HLW] or [SNF} ... .").
2 See supra note 15.




DOE’s duty ... to dispose of the SNF is conditioned on the
payment of fees by the owner . Nowhere however, does the
statute indicate that the oblzgatzon . is somehow tied to the
commencement of repository operattons . The only limitation
placed on the Secretary’s duties ... is that that duty is “in vetuen for
the payment of fees established by this section.””’ .

Similarly, courts have made clear that the waste fee is mtended to defray the costs of a w1de set
of activities relating to permanent disposal, In State of Nev. ex rel, Loux, the court concluded
that the NWPA requires the Waste Fund to cover the costs of a broad array of activities that
relate to the ultimate disposal of waste, 1nc]ud1ng pre—sxtc charactenzatlon activities conducted
by a state in which a repository may potentially be sited ”* Slgmﬁcantiy, moreover, in dlabama

Power, which was decided after the Joint Resolution of Congress approving the Yucca Mountain

sitc (i.e., the Yucca Mountain Development Act) became law, the court did not limit Section
302(d) to activities associated with Yucca Mountain; instead, the court nofed that Section 302(d)
permits expenditures for activities that “enfail some sort of advancement or step toward -
permanent disposal, or else au incidental cost of maintaining a repository. 2 These cases are
consistent with Congress’s intent that the Waste Fund be used to pay the costs of DOE’s entue
disposal program, rather than only the costs of a particular 1epos1tory

Basis for Any Admstment to the Fec

The remaining quesnon for decmlon 1s whether there is, at this time, a basis for the Secretary to
propose to Congress an adjustment of the fes. As stated above, the NWPA prescribes that the
fee “shall be equal to 1.0 mil” per kilowatt-hour of electricity generated and sold by nuclear
utilities. The fee can be altered under the NWPA only through the adjustment provision of
Section 302(a)(4), which requires the Secretary to propose an adjustment to the fee “[i]n the
event the Secrelary determines that either insufficient or excess revenues are being collected, in
order to recover the costs incurred by the Federal Government that are specified in subsection
(d)” and further provides Congress an opportunity to either allow the proposal o become law or
enact contrary legislation. In other words, the NWPA requires the fee fo remain at the

¥ Indiana Michigan Power Co. v. Dept. of Energy, 88 F.3d 1272, 1276 (D. C. Cix. 1996) (quoting _

NWPA, sec. 302(a)(5)(B)) (emphasis added),

B State of Nev. ex rel. Lowx v, Herrington, 777 F.od 529 532 (9‘*‘ Cir. 1985) The issue in that case was whether
Nevada was entitled to access the Waste Fund to pay for its pre-site characterization monitoring and testing
activities at Yucca Mountain, Despite the fact that the NWPA - in sections 116{c)(1){A} and 117{c)(8) —expressly
authorizes funding of only posi-sife characterization monitoring and testing activities, the court liberally construed
other NWPA provisions as also authorizing funding of pre-site characterization monitoring and testing activities.
{d. at 532-35. The court indicated that a liberal construction of the NWPA s funding provisions is necessary to
effectuate the statutory purpose of ensuring that generators and owners of HLW and SNF bear the full costs of the
disposal of their HLW and SNF, Jd. at 532. See alse Indiana Michigan, 88 ¥.3d at 1275 (indicating that Congress
intended Section 302(d) of the NWPA, which governs Waste Fund cxpendlmrcs to be mtarpretcd more liberally
than other sections of the NWPA). . - _ . S R R

* Alabama Power, 307 F.3d at 1313.
* See 8. Rep. No., 100-517 at 1-2 (1988) (“The Nuclear Wasto Pol:c.y Act of 1982 (NWPA) establishes a national

policy and program for safely storing, transporting, and disposing of spent nuclear fiiel and high-level radioactive .

waste, ... The NWPA also establishes a nuclear waste fond, to be composed of payments made by generators of
spent fuel and high-level waste, from which the costs of the program are paid.”) {emphases added).




stafuforily-prescribed rate of 1.0 mill unless and untﬂ the Secretary determines an adj ustment is
necessary because excess or insufficient revenues are bemg collected. If the Secretary makes
such a determination, the Secretary must report that determmatmn to Congrcss and wa:i 90 days
to see whether Congress acts to disturb that judgment '

The NWPA. does not prescribe a methodology for how the Secretary must carry out the fee
adequacy review provision of Section 302(&)(4) Rather, the NWPA gives the Secretary
discretion in how he administers that provision cach year, Congress chose to allow the Secretary
to utilize his expertise with respect to nuclear waste disposal and cost 1ssues in determining the
manner of conducting the review and whether the fee should be altéred.”” The Secretary’s fee
review is predictive in nature and, as the Bleventh Circuit has recogmzed involves “nebulous
calculations that must be made in order to assess the costs of waste storage that will be incurred
in the distant future.”® The Eleventh Circuit opmed that, if nuclear utilities wére to challenge
the merlts of the Sccretary s_rewew [t}hey would face an msurmountable burden of proof.” n3

Over the years, the Secretary has exermscd his discretion to 1mpiement varymg approaches to
evatuaie the adequacy of the waste fee*? These approaches reflected the evolvmg nature of the
dlsposal program, including changes in the direction of the program and changes in expectations
concerning what activities would be undertaken in the future, what costs would be incurred, and
what future market conditions would be. None of these annual evaluations has led to a
determination by the Secretary that either insufficient or excessive fees were being collected
such that an adjustment of the fee of 1.0 mill per kilowatt hour of electricity was necessary to
ensure full cost recovery. Thc fee has thus remamed unchanged smce 1t was ﬁrst establ;shed in

the NWPA.

In this instance, we are aware of no evidence that would provide a reasoned and sound basis for
determining that excess or insufficient revenues are being collected for the costs for which DOE
is responsible under the NWPA’s statutory scheme (and under its contractual obligations entered
into pursuant to that scheme). The Department has determined that a repository at Yucca
Mountain is not a workable option for meeting these obligations but is comumitted to meeting
them. Atthe direction of the President and with funding provided by Congress, the Secretary has

ZBNWPA, sec. 302(a)(4); Alabama Power, 307 F.3d at 1308, ) '
2 See Alabama Power, 307 F.3d at 1307 {finding that Congress entrusted the Sccrelary “full discretion to alter the
fee” following his fee review if Congress did not itself timely act to modify ity; General Elec, Uranium Mgt. Corp.
v. Dep'tof Energy, 764 F,2d 896, 905 (D.C., Cir, 1985) {(applying Chevron deference to DOE interpretation of
NWPA provision after finding that “DOE i is mduhrlabiy entrusted w;th the admlmstratmn nf the Waste Act"}

2? Alabama Power, 367 F Sd at 1309
1,

32 For example, in the 1987 assessment, the number of cases (involving different host rock and locations among two
repositories) was reduced from 10 to 5, as a result of the President’s decision in May 1986 to approve only 3 -
candidate sites for characterization, In 1989, the number of cases was reduced to 1, as a result of the Nuclear Waste
Policy Amendments Act’s designation of Yucca Mountain as the only site to bs charactenzed for the first repository.
Program changes in other years were similarly reflected in fee adequacy assessments for those years. Notably, all
fee adequacy assessments since 1995 have assumed that the NWPA's 70,000 MTHM emplacement limit would be
repealed by Congress so that only one repository would be constructed o recsive all the SNF produced by existing
reactors. See Bechtel SAIC Company, LLC, History of Total System Life Cycle Cost and Fee Adequacy
Assessments for the Civilian Radioactive Waste Management System, MIS-CRW-SE-000007 REV 00, at 10, 12,

and 14-33 (Sep. 2008).




established the Blue Ribbon Commission to analyze alternatives and to provide
recomimmendations for disposal of these materials. Future decisions as to these matters will be
informed by the final recommendations of the BRC which are expected to be reported in January
2012. Although the BRC issued a draft report in July 2011, that draft merely “articulates a -
preliminary set of consensus recommendations for public review and input.”™* Thus no action
has been or should be taken in Jight of the BRC’s preliminary recommendations.. The
Department will carefully consider the final recommendations of the BRC in determining how to
proceed to meet its obligations fo safely manage and dispose of spent nuclear fuel and high-level
radioactive waste. Until these recommendations _h__avé been issued and a determination made as
fo how to proceed, there remaing no basis to conclude that the Department’s means of meeting its.
statutory and regulatory obligations will require more or less money than would be collected
through continued assessment of the fee at the {evel it has been set at for several decades and the
accumulation of interest on the amounts in the Nuclear Waste Fund, In such a situation, the -
relevant language of the NWPA requires (or, at the least, permits) the amount of the waste fee to
remain af the amount set by the NWPA itself, In particular, because the Secretary cannot make
- an affirmative “determin[ation]” that “insufficient or excess revenues are being collected,” the
Secretary cannot propose a change to the fee. Such an approach is consistent with DOE’s past
annual reviews, which have stated that DOE’s policy is to propose a change to the fee only

“when there is a compelling case for the _change.’.’_a.‘*._ C

Additionally, to the extent that there is information bearing on the total cost of alternative means
of disposing of the materials at issue, that information supports retaining the fee at its current
level. Over more than two decades, both before and after Yucea Mountain was designated as the
site for which an application should be filed, the Secretary’s fee reviews have uniformly .
determined that the fee should remain at the present rate. Before Yucca Mountain was
designated as the sole site for characterization by the 1987 amendments, the Secretaty - .
consistently decided against proposing a fee adjustment, in part because DOE’s disposal program
had not yet matured to the point where program costs could be defined with sufficient certainty
to justify an adjustment. For example, according to the Secretarial memo accompanying the
1984 annual review, “[s}ince substantial uncertainty surrounds both program cost and revenue
projections at this time, it is prudent to delay a decision to adjust the foe structure until the
program is more cleatly defined.”” Similarly, in both the 1986 and 1987 annual reviews, DOE
concluded that “[flec revisions may be recommended within a few years, when more accurate
program cost estimates will be developed as the program matures from its present conceptual
design phase to the engineering design phase.”¢

* Blue Ribbon Commission on America’s Nuclear Future, Draft Repott to the Secretary of Energy at ii (July 29,
2011) {"BRC Draft Repost"), avalluble at: o e o e i
http://bre.govisites/default/files/documentsibre_draft_report 29jul2011_0.pdf. :

* DOE, Nuclear Waste Fund Fee Adequacy: An Assessment, DOE/RW-0291P, at 5 (Novemnber 1990); see also
DOE, Fiscal Year 2007 Civilian Radioactive Waste Management Pee Adequacy Assessment Report, DOB/RW
0593, at 12 (July 2008) ("t is understood that any adjustment to the fee would require compelling evidence that
such an adjustment is necessary to ensure future full cost recovery.”); DOE, Memorandum for the Secretary,
“INFORMATION: The 2008 Determination of the Adequacy of the Nuclear Waste Fund Fee,” EXEC-2009
012439, Attachment, at 10 (September 29, 2009) (same). S DT

** DOE, Memorandum fo the Secretary, “Submittal of Annual Fee Adeguacy Evaluation Report for the Office of
Civilian Radioactive Waste Management Program.” HQZ.870307.8942, at 2 (July 16, 1984).

*® DOE, Nuclear Waste Fund Fee Adequacy: An Assessment, DOE/RW-0020, at 1-2 (March 1986); DOE, Nuclear
Waste Fund Fee Adequacy: An Assessment, HQ8.880517.227, at 2 (June 1987).



Even more to the point, as recently as 2009, the analysxs done by DOE determined that the fee

amount was appropiiate to meet the anticipated costs of the proposed Yucca Mountain

repository. The 2009 analysis concluded that the fee was adequate based on the most recent life o o

cycle cost estimate of the Yucca Mountain repository of $97 billion in constant 2007 dollars -
nearly four times the current Waste Fund balance. ‘One cannot determing with any confidence at
this time precisely how much the yet-to-be-selected disposal alternative will cost, but the closest
proxy — atbeit an imperfect one — is the costs of the proposed Yucea facility. Thus, the fact that
the Department in 2009 concluded that the fee should not be ' varied in ‘order to meet the costs of

the Yucca repository pmwdes additional support for the concluston that the fee should not be - )

altered at tius tlme (and in parncular should not be 1owered)

At the same time, it is important to note that the Department is committed to confinuing to
review the fee annually. If the Department, informed by the recommendations of the BRC,

moves toward a means of disposal that will require a different level of fee than has been char ged o

over the past several decades, and there is compelling evidence that the current revenues are
inadequate or cxcessive, the Department wxlI pr ompily propose an ad_]ustment of the fee

In sum, absent a basis for concluding that disposition will not require fees at the current level, the
statute does not contemplate — and certainly does not mandate - that the Secretary raise, lower,

or suspend the fee. Indeed, if the Secretary wers to stop collecting the fee (i.e. , by adjusting the
fee to zero), that action would contravene the principle of generator responsxblllty embodied in
Section 111(b)(4) and would be inequitable {o future ratepayers. Such an adjustment would

allow utilities that generate SNF during the time the fee is zero to avoid paying the costs of their

SNF disposal, and would effectively shift those costs onto future ratepayers after a disposal
solution is identified and the fee is adjusted back to a positive amount.”® This type of cost-
shifting was not what Congress intended when it set up the Nuclear Waste Fund. 1t is clear
from the plain language of the NWPA that Congress mtended utxhtles fo pay the full costs of
disposing of the SNF they gencrata _

CONCLUSION: The NWPA provides that the standard contract requires generators or owners
of HLW or SNF to pay fees in return for DOE’s obligation to accept HLW and SNF and be
responsible for its final disposition. DOE has clearly stated that termination of the Yucca

*! Additionally, there is nothing in the BRC's draft report that suggests the yet-to-be-selected disposal alternative
will cost any less than the costs of a repository at Yucca Mountain. The draft report recommends that the nation’s
nuclear waste management system should include at least one permanent deep geological facility. BRC Draft
Report at xv, Therefore, to the extent the BRC’s draft report has any impact on fee adequacy, it further supports. the
conclusion that the fee should not be altered at this time (and, in particwlar, should not be lowered).

*® In such a scenario, attempting to collect the fee from the original generators of SNF would not be an option
because neither the NWPA nor the standard contract permits retroactive adjustment of the fec See 10C, F R,
961.11, Article VIILA.4 {(“Any adjustment to the ... fee ... shall be prospective,™).

¥ See, e.g. Consolidated Edison Co. of New York, Ine. v, U.S. Depl. of Energy, 870 F.2d 694, 698 (B.C. Cir. 1989)
(recognizing that Congress intended to avoid “unfairly burdening future ratepayers.”).

©NWPA, sec. 111 (“Findings and Purposes ... (a} FINDINGS-THE Congress finds that ... (4) ... the costs of
[HLW and SNF} disposal should be the responsibility of the generators and owners of such waste and spent fuel ..
{b) PURPOSES-The purpeses of this subtitle are ... {4) to cstablish a Nuclear Waste Fund ... that will ensure that
the costs of carrying out activities relating to the dxsposal of such waste and spent fuel will be borme by the persons

responsible for generating such waste and spent fuel"”),




Mountain project will not affect its commitment to falfill its obligations under the NWPA and
the standard contracts. DOE must continue to collect the fees to have sufficient revenues fo
carry out its obligations to accept and dispose of HL.W and SNF, Presently, there is no
reasonable basis, and certainly no compelling evidence, that justifies any proposed adjustment of
the fee, either upwards or downwards, to achieve full cost recovery. Moreover, the best
available proxy (though imperfect) indicates that the fee should be retained at the current level.,
Additionally, adjustment of the fee to zero would be inequitable to past and future ratepayers
who pay utility bills for electricity that reflect payment of the fees. In such circumstances, the
NWPA requires the fee to remain at its current amount of 1 milJ per kilowatt-hour as established
in the NWPA,







