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The latest version of Maine’s Subsurface Wastewater Disposal Rules is a major redraft of the previous version.  As expected with such significant changes, errors and omissions are being discovered now that everyone is using the new rules.  In addition, questions regarding the Department’s intent or interpretation of some of the new language have been received.  This position paper is intended as answers to some of the questions, and the Department’s response to the concerns expressed to date.  

This is NOT intended to constitute Department policy.
I:  Section 1H is the Department’s attempt to create the “one stop shopping” for environmental permits requested by MASE.  This section, and all of the associated language found in the rules, is the result of extensive discussions with LURC and the MeDEP.  For one stop shopping to be realized, the rules must meet the most restrictive criteria of LURC, NRPA (wetlands and protected natural resources) and Shoreland Zoning.  The requirements in the rules have been reviewed by the state agencies with jurisdiction and found to meet their criteria.  It should be noted that there are no new criteria in the rules.  They look different because these requirements and criteria have not been included in previous versions of the subsurface rules, but they have always been required by the agencies with jurisdiction.
Section 1H(6) is correct, but includes criteria for “minor water bodies” that should be removed in subsequent rule making.

II:  Section 2E(2) clarifies that to qualify as a “replacement system”, there must actually be a system to replace.  The terms “currently functional” and “not currently functional” should not be confused with “malfunctioning”.  A system in use that is malfunctioning can be replaced using replacement system criteria as always.  A system that lacks all of the components required to perform subsurface wastewater disposal is not a currently functional system.  First time system criteria are required on these sites.  As an example, a hunting camp that has been unoccupied since 1993 and had the old pre-1974 cesspool filled in 2004, no longer has the components required for replacement criteria, it is not currently functional and must meet first time system criteria.  But a home that has been unoccupied since 2001, but has all of the required system components intact that existed when occupancy was suspended, does have a currently functional system, and could use replacement criteria.

Section 2E(6) is a major change in the rules.  For the first time non-malfunctioning systems outside the shoreland zone may be replaced using replacement criteria instead of first time criteria.  Non-malfunctioning systems inside the shoreland zone continue to require first time criteria.  For these systems, a state variance would be required when first time criteria couldn’t be satisfied.  This change opens up most of the state to a simplified process for replacing non-malfunctioning systems, while insuring that systems in the shoreland zone are looked at more carefully.  This was a compromise by the Department as competing opinions were received.
2E(8) simply states that a replacement structure can continue to use an existing system if the system was not malfunctioning at the time its use ceased, that the replacement structure doesn’t increase the existing system’s design flow, and that the existing system was installed after July 1, 1974.  This is very straight forward, a malfunctioning system cannot be used to serve a replacement structure, the replacement structure can’t result in an “expansion”, and any system approaching a half century or more in age must be replaced when the structure is replaced.  There is nothing in this section that requires an existing system be “uncovered” to prove it wasn’t malfunctioning.  Town records should be all that’s required.  If a Town can’t find a copy of the permit, the Department is likely to have it on microfilm.  For systems installed in the late 1970’s when Towns may not have been consistent or rigorous about record keeping, the systems should be treated like a pre-1974 system - it’s time for it to be replaced.  Building a new home without also replacing a 40+ year old septic system makes little sense.  As an alternative, a Site Evaluator could be hired to demonstrate to the LPI that the existing system is likely to function properly.
III:  Section 4A(3)  has been identified as having an error in that both (a) and (b) say ALL systems must meet the described soil conditions concerning minimum depths to limiting factors.  After careful review of this section and related sections, the Department has concluded that there is no error requiring these depths (9” inside the shoreland zone, 15” outside) as minimums.  The goal of every design should be to meet first time criteria if practical.  The problem with these two paragraphs is that they fail to mention that replacement systems may be granted variances when necessary.  Table 4F is consistent with this section and clearly indicates when a replacement system variance is required.  This section should be edited during the next rule making for clarity, but the criteria found in the current version of the rules are correct.
IV:  Section 8C(1)(g) simply states that to qualify for replacement criteria, the system in the ground must have been legal when it was installed.  Either it pre-dates the first rules (July 1, 1974) or it is a legally permitted post July 1, 1974 system.  There is also a provision for replacing OBD’s.  Again, should records at the local level be incomplete, the Department will likely have copies of HHE-200’s if they were submitted by the town.  This section should only become an issue when the LPI has reason to believe that a system had been installed or modified illegally.  In all other cases, it should be treated as a replacement system. 

Table 8A allows setbacks for columns to be reduced from the 20 feet required for first time systems down to 10 feet for replacement systems by the LPI.  Reductions to less than 10 feet require a state variance.  This requirement has been identified as a significant problem by members of MASE.  Unfortunately, these are the setbacks required by the rules, and they cannot be changed until our next rule making.  It may mean more state variances in the interim.  Columns, frost walls and foundations are potential conduits for effluent migration down to underlying aquifers.  When wells are required to be less than 40’ from a leach field, the well must be constructed with a minimum 10 inch hole for 120 feet below grade, with 6 inch casing set inside the hole, and the annulus space pressure grouted from bottom to top to seal off the outside of the casing in order to prevent the migration of surface and near surface water and sediment down into the underlying aquifer.  This 120 foot section of well is isolated and provides no water to the well.  In effect, the well driller’s customer has spent close to $10,000 before the real drilling starts.  Columns, foundation walls and frost walls provide a potential conduit for effluent movement just like the outside of well casings.
V:  Section 13 has an incorrect definition for “Water body/course, minor” in that it states “Tributary streams within the shoreland zone” instead of “outside the shoreland zone”.  The good news is that the requirements in the body of the rules are correct, so setbacks and other criteria of the “one stop shopping” are all fine.  MASE has also pointed out that there is no definition for “Tributary Stream”.   When no definition exists in regulations the word is defined by the dictionary.
Other “issues” that have been forwarded to the Department:

VI:  Section 3B(1) requires “older” designs that appear to meet current rule requirements have the LPI verify that site conditions haven’t changed since the design was completed.  It was noted at the MASE annual meeting that it may be a burden for Local Plumbing Inspectors to leave the office and inspect a site when an old design is presented for review.  The Department has no issue with the LPI returning the design and instructing the Site Evaluator to verify that conditions are still favorable.  The Department cannot accept the premise that no verification is needed.  An old design could have been impacted by a new well on a neighbor’s property, and new structure, excavations etc.  Older designs must have existing site conditions verified prior to the issuance of a permit.

VII:  The issue of “spite wells” has been raised by several MASE members.  The Department has removed the “spite well” provisions from the rules and replaced them with definitions for “potable” and “non-potable” private wells, and included setbacks in Tables 7B (first time systems) and 8A (replacement systems) from “potable” water supplies only.  Non-potable water supplies have no required setbacks.  Should a neighbor have multiple potable water supply wells and setbacks cannot be met, a state variance would be required.  The state variance will be evaluated to ensure that the setback variance requested is the minimum required (i.e. no other location on the subject property is practical), will include an evaluation of the well(s) in question including the surficial geology of the site, and will insure that any practical steps that can be taken to reduce the risk of groundwater (and drinking water) contamination are included as conditions of any approvals granted.  Spite septic systems as a response to spite wells are unwise.  A more careful evaluation based on site conditions makes much more sense.  It should be noted that the issuance of a variance doesn’t eliminate the risk of contamination or absolve responsible parties of potential liability should groundwater be contaminated.
VIII:  The new rules omitted the prohibition of septic systems in a flood plain.  This will have to be addressed in subsequent rule making.  
