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July 8, 2014

Karen Knuuti, Environmental Specialist

Bureau of Remediation and Waste Management
Department of Environmental Protection
Eastern Maine Regional Office

106 Hogan Road

Bangor, Maine 04401

Re: . Municipal Review Committee, Inc.’s Application for Public Benefit
Determination — Prohibition on Approval of New Commercial Solid Waste
- Disposal Facilities

Dear Karen:

This letter is in strict reply to the Municipal Review Committee’s June 30, 2014 letter
challenging our claim that MRC’s pending proposal is subject to the ban on processing and
approval of new commercial solid waste disposal facilities (i.e. 38 M.R.S.A. § 1310-X). This
reply is limited in scope to the new issues raised in MRC’s response.

MRC’s entire response can be summed up as follows: Regional Associations are
authorized to own, construct and operate solid waste disposal facilities . . . MRC is a Regional
Association . . . therefore, MRC is legally entitled to create a new solid waste disposal facility
despite there being on statewide ban on such facilities. MRC simply repeats this argument over
and over in the apparent hope that it will eventually be accepted as true. It’s not. As explained
below, Regional Associations are authorized to own, construct and operate solid waste disposal
facilities, but only if they are “organized for that purpose.” 38 M.R.S.A. § 1303-C(24)(B). MRC
was not organized for that purpose. Furthermore, even those Regional Associations that are so
organized are not exempt from the ban on the establishment of new commercial solid waste
disposal facilities. Until that ban is lifted or Regional Associations are specifically added to the
list of exempt entities, duly organized Regional Associations can only own, construct (i.e.,
expand) or operate existing solid waste disposal facilities, such as Dolby or Carpenter Ridge.

MRC argues that our suggested approach to statutory interpretation (i.e., plain
language/strict construction), if adopted, would render meaningless the statutory provision
authorizing Regional Associations to own and operate a solid waste disposal facilities in the first
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instance (i.e., 38 M.R.S.A. § 1303-C(24)(B)). MRC posits that because Regional Associations
are statutorily authorized to own, construct and operate solid waste disposal facilities that they
must, ipso facto, be exempt from the ban on such facilities set forth in 38 M.R.S.A. § 1310-X,

Regional Associations are creatures of statute. As such, they enjoy only that authority
which the Maine Legislature confers upon them. Under the law, duly authorized Regional
Associations can own, construct and operate solid waste disposal facilities. That authority,
however, must be read in the context of the statewide ban on new commercial solid waste
disposal facilities. Given the statewide ban, Regional Associations cannot establish new
commercial waste disposal facilities until the ban on such facilities is lifted or the law is
otherwise amended to specifically exclude Regional Associations from its strictures. Does that
render the authorization to “own, construct and operate” meaningless, as suggested by MRC?
No. Duly organized Regional Associations can still purchase (i.e., own) and operate existing
solid waste disposal facilities, such as the Dolby or Carpenter Ridge landfills. Regional
Associations that own and operate an existing solid waste disposal facility are likewise
authorized under the statute to construct expansions to those facilities.

Furthermore, while Title 38 M.R.S.A. § 1303-C(24) authorizes Regional Associations to
“own, construct and operate” solid waste disposal facilities, that authorization only applies to
Regional Associations that are “organized under Title 13, chapter 81 or Title 13-B, for that
purpose.” 38 M.R.S.A. § 1303-C(24)(B)(emphasis added). While MRC is organized under Title
13-B, MRC is most definitely nof also organized for the purpose of “owning, constructing or
operating” a solid waste disposal facility.

The purposes for which MRC was organized are set forth in Article II, Section 2.2 of the
Amended and Restated Bylaws of Municipal Review Committee, Inc. (Revised as of October 25,
2006). A copy of Article II, Section 2.2 is attached for your quick reference. Importantly,
MRC’s Bylaws make absolutely no mention of having been formed for the purpose of “owning,
constructing or operating” a solid waste disposal facility. None. Indeed, even MRC’s own
broad-ranging promotional information is silent with regard to any such authority or intent. (See
attached MRC website information). Thus, even if Regional Associations were exempt from the
new commetrcial landfill ban, MRC would still not qualify because it was not formed for the
purposes of “owning, constructing or operating” such a facility as required by Title 38 M.R.S.A.
§ 1303-C(24)(B).

In its June 30, 2014 response, MRC accuses the Town of Greenbush of “selectively
plucking language out of context” from MRC’s Bylaws. That claim seems odd given that (1)
the Town provided the Department with a complete copy of MRC’s Bylaws and encouraged the
Department to review those Bylaws, in their entirety, for any indication of such authority; and
(2) that portion of the Bylaws to which MRC points as supporting its claim of authority (see
below) was actually included in the Town’s packet. Nonetheless, MRC cites to the following as
evidence that it was established “for the purpose of owning, constructing and operating” a solid
waste disposal facility:
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[t]he mission of this corporation is to better ensure the continuing availability to its
members of long-term, reliable, safe and environmentally sound methods of solid waste
disposal at a stable and reasonable cost. (Art. II, Section 2.1) - MRC Letter, pg. 5

[t]he purpose of this corporation shall be to promote long-term solutions to the

problems associated with the disposal of municipal waste and to assist and act as liaison
in behalf of interested communities in their dealings with the Penobscot Energy Recovery
Company (“PERC”) (MRC’s Art. of Incorporation) - MRC Letter, pg. 5.!

There is a significant difference between “promoting” long-term solutions to the problems
associated with the disposal of municipal waste and actually owning, constructing, and operating
a solid waste disposal facility. To “promote” means to “advocate on behalf of.” Promoting is
not the functional equivalent of owning or operating. We suspect that nary a member of MRC
expected that they were agreeing to “own, construct or operate” a solid waste disposal facility
when they signed onto the all-purpose corporate mission statement set forth above.

It is telling that the MRC, in making its argument that it was formed for the purpose of
“owning, constructing or operating” a solid waste disposal facility does not even cite to the
“purposes” section of its own Bylaws (i.e., Section 2.2). Rather, MRC is forced to rely on its
broad, virtually all-encompassing Mission Statement and Articles of Incorporation for some
semblance of support. It is even more telling that despite an unlimited amount of time to find
some shred of support in its Bylaws and corporate documents all MRC could come up with in
the end were a couple of broad, non-specific statements. Those statements ate so broad as to be
virtually meaningless. There is simply no way that those statements can be fairly construed to
support MRC’s claim that it was formed “for the purpose of owning, constructing or operating a
solid waste disposal facility.”

Perhaps the best evidence that the MRC was formed for purposes other than ownership,
construction or operation of a solid waste disposal facility exists within its own organic corporate
filing. The statutory provision authorizing Regional Associations to “own, construct or operate”
a solid waste disposal facﬂlty provided they are organized for that purpose was enacted in 1989,
P.L., 1989, ch. 869, § A-5.> The MRC was formed in 1991. Desplte the existence of authorizing
language at the time of MRC’s formation, MRC chose not to organize for that purpose.
Furthermore, MRC amended its Bylaws in 2006 and, again, chose not to include any language
regarding “owning, constructing or operating” a solid waste disposal facility.

!/ We find it ironic that MRC would accuse the Town of “selectively plucking language out of context,” but then
fail to include in its June 30, 2014 response the balance of the statement in its Articles of Incorporation which
makes clear that MRC’s was established to represent its municipal members in their dealing with PERC.

? | “Regional Associations” were initially authorized in the immediately preceding legislative session. See P.L.
1989, ch. 585, § 4.
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We suspect that the MRC chose not to organize for the purpose of “owning, constructing

or operating” a solid waste disposal facility because, at its name suggests, MRC was really
formed to :

[aJect as a liaison for and representative of the members, which members are
commonly known interchangeably as “Charter Municipalities” and “Member
Municipalities,” with the Penobscot Energy Recovery Company, Limited
Partnership (“PERC™) and Bangor Hydro- Electric Company (“Bangor Hydro™).

(Amended and Restated Bylaws of Municipal Review Committee, Inc., Article II, Sec. 2.2(1).
And, indeed, all of the rest and remaining purposes set forth in MRC’s Bylaws (i.e., Section 2.2)
are consistent with, and in furtherance of, serving as a liaison between its members and PERC.

It seems patently obvious that the aptly-named Municipal “Review” Committee was
formed for purposes other than “owning, constructing or operating” a solid waste disposal
facility, new or existing, and is now simply trying to retrofit a square peg into a round hole.

In summary, the plain language of the law prohibits the processing and approval of new
commercial solid waste disposal facilities. All new solid waste disposal facilities are deemed
commercial, except an enumerated few. New solid waste disposal facilities owned, constructed
or operated by Regional Associations are not among those few exceptions. The law does allow
duly organized Regional Associations to purchase, expand and operate an existing solid waste
disposal facility, but it does not allow those same Regional Associations to establish new
facilities. Even assuming that Regional Associations could establish new commercial landfills,
MRC would still not be able to do so because it was not organized “for the purpose of owning,
constructing or operating a solid waste disposal facility,” as is specifically required under Title
38 M.R.S.A. § 1303-C(24)(B). Thus, MRC, as currently constituted, has no legal right to own,
operate or expand an existing solid waste disposal facility, much less establish a new commercial
solid waste disposal facility,

Very truly yours,

FARRELL, ROSENBLATT & RUSSELL

o

Roger .. Huber

Enclosures

ce: Town of Greenbush
P. Andrew Hamilton, Esq.
Jon Doyle, Esq.

Emily Green, Esq., AAG



AMENDEDAND RESTATED
oeaws

COF L
MUNICIPAL REVIEW GOMMFITEE INC.
(Revrsed as of Gctober 25 2006)

AFmQLE I :
Name, Location and corporate Seal '

MLTTEMmeofmssmrpomhonshaﬂbeMunmpal Review Committee,
Inc., anditsha&belocatedeangor CountyofPenobseot. StateofMame

Seﬁon 1._; The corporate seal shall be the common’ wafer seal unless otherwise
" determined by the Board of Dlrectors

ARTICLE N
Mission and Purpose

Section 21 The mission of this corporation is 4o better ensure the continuing
availability to its members of long-term, reliable, safe and environmentally sound
methods of sofid waste disposal at a stable and reasonable cost. Members may include
counties, refuse disposal districts, public waste disposal corporatlons and other quasi-
municipal entities in addition to municipalities.

Section 2.2 The purpose of this corporation on a continuous basis shall be to
promote the common good and general welfare of the people of its members in the
following manner on a regular basis:

1. Actasahﬁmforandrepmsentahveofmemembers
Mnmsa'e

{EP - 00084589 - v1 - 19027.8 - 117/2007 10:16 AM} ' ©



2. Re\new PERC's monthly and annual ﬁnane:al performance
and operahng reports e .

3. Rewew quartedy hppmg fee ad]ush'nents by PERC

Jjec '_ocumnmdmofmpqtaland
MambnanceRﬁerveAccount{“CMRA')momes

5. OverseetheCMRA,
6. Rewewandvenfycalwlahonby_PERCufcashand

7.
8. ng Methok :‘_andPERc"smmprsance
withperfonnamesiandards,
9. Reviewof&leﬁmcaloperaﬁgnﬂomahonomegor
operatio ___ofBangorHydro as

. de ation or restructuring of
' thae!bctmpmarmusbymﬂamandmsmpacton
Bangor Hydro; and

L 10. Pafonnsu&addmorlalactsandﬁmwonsastheBoardof

Directors deems necessary and/or desirable to effectuate

the mission and general purpose of the corporation and the

admmtstraﬁonoftheAgfeemntsandanyoﬂlermsh'uments
greemel '_ancmaryorcohteralﬂ'lereto

11. Wﬁmgardtoso—caled&uﬁyChmarMundpalmm
mmmm«mmm
greements with PERC by axecufing 4 Second Amended,
Extefided and Restated Waste Disposal Agreernent prior to

September 30, 1998 '

A.  Receive or direct cash distributions from
'PERC or its trustee {sometimes called -
"Perfomance Credits”) and determine the

{EP - 00084589 - vt - 15027.8 - 1/47/2007 10:16 AN}
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6. Rewew and recamwend appropnaheacuon pursuant to any
-requestbyPERCtoassagnitsnghtsandr&sponsibiﬁhes
'undertheAgreements :

7. Estahlish anmaccountforawued but unpand
PerfomzanceCretﬁts

8. lfappropnam oonsenttoreﬁnancmgthatmaymatenaﬁy
affect performance ceedits bookva!ueofthePERcfadﬁty

jically _remandevahmﬂxefaimandprachcal
aspedsofﬂ)eahcaﬂondmbmeﬁﬁandmks
cimb ;_'____hihenespechvewaste

10

11. Inherfaceuﬁﬂ\ FAMEandomerlenderstoPERCconcemmg
ﬂmeadnumstrahon of loans and other credit relationships
‘ mﬁ\PERC

Section 2.3 This corporation shall have all the powers, rights and duties normally
incident to such corporations and all other rights granted to corporations arganized
under Title 13-B of the Maine Revised Statutes, aswell as the powers, rights and duties
granted by Titie 38, Section 1304-B, subsection 5-A of thie Maine Revised Statutes.

ARTICLE 1l
‘Membership
Section 3.1 Mm The corporation shall have three classes

of members: (1) Original Charter Municipalities; (2) Amending Charter Municipaliies;

and {3) Equity Charter Municipalities, a5 those terms are defined in the municipalities’
respeciive Waste Disposal Agrestants with PERC and otherwise set forth in the
Articles of Incoiporation as amended from time to time-or as.set forth in the bylaws, as
may be amended from time to time. Only municipalities and counties, inclusive of public

{EP - 00024589 - v1 - 19027.2 - 11772007 10:18 AM}
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" MRC(/about/#MRC)
*PERC(/about/#PERC)
Mission of MRC (/about/#mission) |
The PERC Facility (/about/#PERC-Facility)

MRC

* MRC, which stands for
Municipal Review
Cothmittee,lnc., is the
name of anon-profit
'Qfganization comprised
‘of the _r_'h'u'nit:i palities and
'::intér.-fr'r_lfuhicipal entities
that send their MSWto
the PERC facility. The
MRC was formed in 1991
towork wit'h”the PERC
partnership to improve
facility operating and |
economic performance.
~ Sincethen,theMRC has
- workedwith the private

MUNICIPAT, REVIEW. COMMITTEE
Membar Communitles ~ 2007
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~owners of PERC to upgrade the facility, achieve a high level of

N envi:roh_r:n'ental performance, and keep: disposal costs down. As part of

these efforts, 86 munici pal entities, known as t_he Equity Charter




: Municipal ities,:h'ave made in\(téstments in P:ERC such that they nowown
25.5214 percent of the limited partnershipinterests (and 22.9693

. percent of the overall partnership mterests) in the PERC partnership.

| The MRC has also maintained an open door pollcy to welcome new -
charter mun|c1pallties such that it now serves 187 mun|C|paI|t|es
throughout central and eastern Maine that have contracts to send MSW-
to the PERC faci lity through 2018. The MRC continues to workW|th the
private partner; in PERC, and w:th_the management of the PERC facility, o
on awide variety.c"Jf matters, including continuation of the Maine pol icy
tosupporta hlerarchy of waste dlsposal optlons, mai ntenance of the

- facilitytoensure that it continues its highlevel of operatlonal

~ environmental and economlc: performance; and extension of business
arrangements beyond their current expirationin2018.

PERC

PERC (http://www. Qere\)vte com/), which stands for Penobscot Energy

Recovery Company, LP., is the name of the pnvate partnership that owns '
and operates a waste-to-energy facility in Orrington, Maine. The PERC
facility accepts municipal solid waste (MSW), processes the MSW into
'refuse-der-ived fuel (RDF), burns the RDF in boilers to produce steam, and
uses the steam to run turbine-generators that generate electn(:lty In
2012, the PERC facility accepted and processed 311,630 tons of MSW
and generated nearly 166,261 MWh of electricity. The partners in PERC
include the general partner, USA Energy Grodp, LLC, based in
Minneapolis, MN; a private partner with limited partnership interests,
PERC Holdings, LLC, also based in Minneapolis; and 86 Maine municipal "
entities that have limited partnership interests as explained below. Our
meetings are open to the publicand advertised in advance. All of our
minutes and agendas are available online. In_addition, we are planning an



aggressive outreach and educatlon planto all of our member
communities. Our past success has been the result of the partnershlp
with towns and (:Itres across Maine and our future success depends on
that same partnershlp When we are done with our planningwork, every
MRC member c:ommunlty will get to decide whether or not to partici pate
in this new solution.

‘Mission of MRC
The municipal users of the PERC facili bout #PERC-FadIit include
187 cities,towns énd inter-municipal districts in central and eastern
Maine. Each has made a firm commitment to deliver MSW to the PERC
facility for disposal pu rsuant to a Waste Disposal Agreement that
continues through 2018.MRC members include 86 Equity Charter
Municipalities that enter'ed into such disposal agreemehts befd"re'“ :
September 1998, and 47 New Charter Municipalities that became
members since that time. The MRC keeps MSWdlsposaI affordable by

J Keeplngtl |
- fees) down.

¢ |nviting additional Maine munici:palities tojo_in the MRC,

» Sendingcash rebates : A
distri butlons) to the Charter Municipalitiesona quarterly ba5|s The
rebates, whlch_ are funded by profits from PERC facility op_eratl_ons,
are shared with all Charter Munici palities such that average net
disposal costs (t'hét:is, tip fees net of the rebates) achieve the target
values set by theMRC Board.

¢ Maintainingcash reserves



cash rebates ahd:o_ther authorizé‘d activities.

) Controlllng its own peratmg budget :_
| : i et) in order to keep

The MRC acts on a Iong—term basis by worklng withthe prlvate partners
- of PERCto B

e Ensurethat the PERC facility sustains a high level of performance

o o Makethewaste disposal*a:\greements and other business
' arrangements work for all involved parties through their expiration
in 2018, o '

. Pla"n' now to extend, amend or replace these business arrangements

for at Ieast 10years beyond 2018 m:_)ost 2018!

The MRC ensures that MSW disposal at the PERC facility
is enwronmentally sound by

. Monltorlngthefamhtys environmental performance

(/resources/#environmental-performance) on an ongoing basas Asa
member of the PERC Oversight Committee, the MRC reviews weekly

and monthly performance reports; reviews and votes on the facility’s
annual operating budget; reviews and votes on capital and major
'maintenance projects; and ensur&s that actions are taken, and

| mvestments made, to avoid or address approprlately all potential

: enwronmental |mpacts -

. eporting i[resou rces/#Environmental-Performance) to the



mem bershlp on the facility’ senvi ronmental performance, includi ng
the results of annual stack tests of alremlssmns contlnuous

| .em|55|on§mon|tor|ng

" testing; and other monitoring and compliance activity.

e Aj(.:fi'\"fely':ré'bresenti"ng the Charter Municipalities before theM aine -
Depgrtment of Enwronmental Protgctm

the Governor’s Office of Energy Independenice and Security

forums.

The PERC facility

Facility.bmp)has generated electri c_ity frOm_th_e com bust[on_ of MSW
since 1988. Thefacility is located ona '42-acf_e site in _a-h -i'rjd_ustr_ial area
off Route 15 in Orrington, Maine. The facility is operated by a st‘aff- of 75



. hlghly-tralned operators maintenance speaallsts engineers, and R
admlnlstratlve and management staff overseen by an experienced plant-

‘ manager

In 2012, the facxllty processed 311,630 tons of MSW to deI iver 166, 261
MWh of electrrqty to the grid — enough energy to supply the needs of
more than 25,000 Mame homes. |

Trucks deI ivering MSW to the facﬂlty are weighed at the scales -

oor2|gg! wherethe MSWlsdep05|ted onthetlpplngfloor Airfrom
'thetlpplngbwldmgls ollected andflltered http:

the tlppmg process.

The MSW (http //mrcmaine, org[wp-—
ontent[uploads[2014[04[MSW ;pg! is then processed into refused-

DF-to-BIrs ipg) (RDF) through aseries of step_
htt mrcmaine.org/wp-

ontent[ugloads[2014z04z 16AProcessFLowD|agram mg) that include:

 Inspectionto remove bulky items that require pre-processing and
unprocessible items (e.g., propane cylinders) that must be handled
separately. |

» Loadingonto either of two conveyor belts to be shredded ina flail

-~ mill.

¢ Conveyance past a magnet for recovery and recycling of ferrous

metals.



C. :._Separation in trom'm'e_lsand disk screens (http:

'ofthef'neglassand o

-'grlt part|cles that are d|verted for Iandf' II dlsposal and of oversize _

items that reqUIre additional sizereductionina secondary shredder. L

» ConveyancetoeitheroftwoR iley boilers(httpﬂmrcmai‘ne;org[w;;-
| ontent[ugloads[2014104[PERBO|lerD|agram jpg) for controlled

combustlon

_The heat from combustlon of the RDF is used to generate steam. The _
steam runs a25-MW turbme-generator that generates electricity. The :.
electncrty in'excess of what is used to run the faC|I|ty is then stepped up
toa voltage _of 115 kV for export to the New England _pov_v__er g_r|d.

About 20 percent of theincoming RDF consrsts of matenals that are

- removed from the boiler in the form of combustlon ash: Theash, whlch is
- mert and non putrescible, is then sent to a landfill for d|sposal The ashis
tested consrstently toensure thatitis not hazardous

" ontent uploads/2014/04/28aPERCBo IerDe5| nPoint.] :'are
controlled carefully to ensure that the MSW is combusted completely,
and to minimize the emissions of combustion products such as nitrogen
oxides (NOXx), carbon monoxide (CO) and trace organic compounds. The
control room operators monitor and control literally hundreds of
parameters, including therate for feedlng MSWinto the boilers; the
volume and source of combustion air; the speed of the_grate for moving
fuel through the boilers; the use of #2 oil as supplementary fuel to control
boiler temperatures; and many, many more.



The facilityalso incorporates
limespray-d ryer absorbers
: ._::(dryscrubbers) and fabric

fi Iters (baghouses) foreach
boiler. Thedry scrubbers
remove sulfur oxides (SOx)
and other acid constituents
from the exhaust gases to N
prevent emissions that would

otherwise contribute to acid"

. . . : ) SPRAY DRYERABSORBERS (DRYSCRUBBERS) AND FABRIC-
rain. Particulates, and trace : FILTERS (BAGHOUSES)

metals and organics that o |

attached theniselves tothe partiCUIates are removed from exha:ust gases
inthe baghouses Temperatures are monitored at each process step
fromthe MSered through the boiler and the pollution control
equipment all the way through the faculity s stack, and exhaust g‘ases are
monitored contl nuously, toensure that em|55|ons stay well within
permitted reqmrements -

The facility has a safety program admi'h.'i.s'te'red by the full-time oﬁ-site
safety dlrector to provide tralnmg on aII reqwred areas of safety. The
plant also has its own fire safety squad

HOME {(HTTP://MRCMAINE.QRG/)
EREQUENTLY ASKFD QUESTIONS (HTTP://MRCMAINE.ORG/FAQ/)
POST 2018 PLANNING (HTTP;//MRCMAINE.QRG/POST- 2018/)
CONTACT US (HTIP: //MRCMAINE ORG/CONTACT/
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