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STATE OF MAINE 
BOARD OF ENVIRONMENTAL PROTECTION 

 
IN THE MATTER OF 

 
 
CENTRAL MAINE POWER COMPANY ) 
NEW ENGLAND CLEAN ENERGY CONNECT ) 
#L-27625-26-A-N/#L-27625-TG-B-N/ ) 
#L-27625-2C-C-N/#L-27625-VP-D-N/ ) 
#L-27625-IW-E-N ) 
 
 

OPPOSITION OF CENTRAL MAINE POWER COMPANY 
TO NRCM’S APPLICATION FOR STAY 

 
Central Maine Power Company (CMP) hereby responds to the Application for Stay of 

Agency Decision (Application) of the Natural Resources Council of Maine (NRCM), which 

requests that the Board of Environmental Protection (Board or BEP) stay the May 11, 2020 

Order (DEP Order) of the Commissioner of the Department of Environmental Protection 

(Department or DEP) approving CMP’s applications to the DEP for CMP’s New England Clean 

Energy Connect Project (NECEC or Project). 

I. The Board Lacks Jurisdiction to Stay a DEP Commissioner’s Order. 

First, the Board does not have authority to issue the stay NRCM seeks.  NRCM does not 

cite, because such authority does not exist, any statute or rule that authorizes the Board to stay an 

order of the Commissioner.  To the contrary, the DEP’s rules clearly provide that “[t]he filing of 

an appeal to the Board does not stay the license decision.”  DEP Reg. Ch. 2 § 24.A.  NRCM has 

filed an appeal to the Board, and the Board’s duties thus are prescribed by that rule, which does 

not include authority to grant a stay of a Commissioner’s order.   

Lacking authority to support its request for a stay, NRCM instead relies on the 

Administrative Procedure Act (APA), which provides, in 5 M.R.S. § 11004, that an 
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“[a]pplication for a stay of an agency decision shall ordinarily be made first to the agency.”  But 

NRCM’s reliance on Section 11004 is misplaced, as it governs the stay of agency action when 

the petitioner has appealed that agency’s decision to Superior Court, which NRCM has not done 

here.  In any event, even if Section 11004 allowed the agency to issue a stay when the petitioner 

has not appealed to court, the “agency” here is the DEP, which is administered by the 

Commissioner, to which a stay request (supported by NRCM) has already been made.1  Thus, the 

APA authorizes the Commissioner, but not the Board, to stay an order issued by the 

Commissioner when the petitioner has appealed that order to court. 

Contrary to the suggestion of NRCM, the 1980 opinion of the Office of the Attorney 

General interpreting Section 11004 also does not stand for the proposition that the BEP may stay 

an order of the Commissioner.  NRCM Application at 2, 5 (citing Me. Op. Att’y Gen. No. 80-

116 (July 15, 1980), attached hereto as Attachment I).  That opinion addressed whether Section 

11004 requires that an application for a stay of a Board decision be made to the Board rather 

than to Superior Court, and found that the APA requires that an application for stay be made to 

                     
1 Intervenor Groups 2 and 10 applied on June 5, 2020 to the DEP for a stay of the DEP Order.  
On June 19, 2020, NRCM filed a letter in support of that application.  Despite its support of 
Groups 2 and 10’s stay application to the Commissioner, NRCM nevertheless seeks to confuse 
these issues by submitting a separate but duplicative stay request to the BEP.  Furthermore, 
Groups 2 and 10 made an untimely quid pro quo filing, “join[ing] in NRCM’s request that the 
Board stay the May 11, 2020 Findings of Fact and Order,” on June 23, 2020.  Groups 2 and 10 
complain that they were not served with the Board’s letter setting a June 19, 2020 deadline for 
such comments, but the Board’s email transmitting that letter went to no fewer than five 
members of Groups 2 and 10 (Ashli Coleman, Chris Russell, Edwin Buzzell, Elizabeth Caruso, 
and Peter Dostie).  Groups 2 and 10 thus had notice of the June 19, 2020 deadline for comments 
on June 12, 2020.  Additionally, counsel to Groups 2 and 10 was copied on the June 19, 2020 
submittal of comments by the Appalachian Mountain Club, Trout Unlimited, Western Rivers & 
Mountains Corporation, and Group 3.  Counsel thus had effective notice of the June 19, 2020 
deadline on June 19, and not on June 23 as stated in counsel’s cover letter to the Board.  The 
Board thus should disregard the comments of Groups 2 and 10.  To the extent the Board 
considers those comments, CMP incorporates herein by reference its response, filed today with 
the DEP, to Groups 2 and 10’s stay application. 
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the tribunal that issued the decision (in that case, the BEP), and not to the reviewing tribunal (in 

that case, Superior Court).  Me. Op. Att’y Gen. No. 80-116 (July 15, 1980) (reviewing the 

legislative history of Section 11004 and noting that “[t]he law developed by the federal courts 

under the parallel rule governing stays from district court judgments is quite clear that requests 

for stays are properly made to the District Court in the first instance, even after an appeal of the 

judgment has been taken.”).   

Consequently, Section 11004, in the opinion of the Office of the Attorney General, 

confers jurisdiction on the tribunal that issued the underlying decision to consider and act upon a 

petition for a stay of that tribunal’s decision when the petitioner has appealed that decision to 

Superior Court.  Id. (“What is fairly contemplated is that tribunals may properly stay their own 

orders when they have ruled on an admittedly difficult legal question and when the equities of 

the case suggest that the status quo should be maintained”).  It is not the position of that Office, 

as NRCM suggests, that Section 11004 confers blanket authority on the Board to issue stays of 

DEP orders, particularly where, as here, NRCM has not appealed the DEP order to Superior 

Court, and thus has not even triggered Section 11004.  NRCM Application at 2, 5.  Because the 

issuing entity here is the Commissioner, Section 11004 confers jurisdiction upon the 

Commissioner and not the Board to stay the Commissioner’s Order when the petitioner has 

appealed that order to court.2 

II. The Board Is Not Required to Review CMP’s Applications to the DEP De Novo. 

Equally unpersuasive is NRCM’s novel interpretation of 38 M.R.S. § 341-D(2), which 

requires that the Board “decide each application for approval of permits and licenses that in its 

                     
2 This conclusion is supported not only by the clear language of Section 11004 and the Attorney 
General Opinion that NRCM cites, but also by the DEP’s rules, which provide that “[t]he filing 
of an appeal to the Board does not stay the license decision.”  DEP Regs. Ch. 2 § 24(A). 
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judgment represents a project of statewide significance.”  38 M.R.S. § 341-D(2).  NRCM’s 

argument is that this statute requires the Board to make determinations that every project for 

which DEP has received a permit application are not of statewide significance – otherwise, it 

must assume jurisdiction and review those applications de novo.   NRCM Application at 3-4.  

This argument turns the statute on its head.  Nowhere is there an affirmative duty on the part of 

the BEP to make determinations that every project is or is not of statewide significance.   

First, though, this argument is a red herring.  Regardless of whether the Board should 

have taken jurisdiction over the NECEC applications in 2017, and even assuming for purposes of 

this discussion that the Board has authority to stay a Commissioner decision, this argument 

would not provide separate grounds to issue such a stay.  The grounds for staying an agency 

decision are set forth in the APA, Section 11004, and nowhere does that section suggest that the 

BEP may stay a Commissioner decision based on a determination that the Commissioner was 

without authority to issue that order in the first instance.  Rather, that issue would be relevant 

only if the petitioner can show a strong likelihood of success on the merits of the appeal, based 

on that “jurisdictional” issue.  As discussed below, NRCM fails that test, as well as the other 

two, for issuance of a stay.   

In fact, NRCM’s argument that the Board should have assumed initial jurisdiction over 

the NECEC application entirely lacks merit.  The Board must assume jurisdiction in two 

instances: (1) where the DEP Commissioner and the applicant jointly so request, and (2) where 

the Board determines (i.e., the Board holds a vote at a Board meeting, and makes a specific 

finding) that three of the four Section 341-D(2) statewide significance factors are met.  38 

M.R.S. § 341-D(2), 38 M.R.S. § 344(2-A), DEP Regs. Ch. 2 § 17; see also BEP Information 

Sheet: Guidance on Requests for Board Jurisdiction over an Application (attached hereto as 
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Attachment II).  With respect to the second instance, the Board holds such a vote at a Board 

meeting when (1) an interested person requests Board jurisdiction and the DEP Commissioner 

agrees, (2) an interested person requests Board jurisdiction and the DEP Commissioner 

disagrees, (3) the DEP Commissioner determines that three of the four Section 341-D(2) factors 

are met and he recommends Board jurisdiction, or (4) the Board on its own initiative determines 

to hold a vote to determine whether it has jurisdiction.  Id.  The Board is not required to vote on 

all DEP applications; Section 341-D(2) expressly states that the Board may – but is not required 

to – vote to assume jurisdiction.  That is, the Board need not vote on the issue at all if none of 

these situations is presented. 

Accordingly, it is only mandatory that the BEP assume jurisdiction when the 

Commissioner and the applicant together request Board jurisdiction or when the matter comes 

before the Board via one of the four methods listed above and the Board then votes that at least 

three of the Section 341-D(2) factors are met.  That is, the Board must, without a vote, assume 

jurisdiction when the Commissioner and the applicant together request Board jurisdiction.  In all 

other scenarios, the BEP might assume jurisdiction, depending on whether, and then how, it 

votes on the Section 341-D(2) factors.3  

                     
3 NRCM’s allegation that the Project is of statewide significance (Application at 4-5) is a fact-
based determination that must be made at the outset of the proceeding and not, as NRCM 
attempts here, after the permit has been issued.  By not raising this issue at the time the 
application was submitted, NRCM has waived this argument, and may not make it now.  In any 
event, the Project does not meet two of the four factors: (F) involves an activity not previously 
permitted or licensed in the State, and (G) is likely to come under significant public scrutiny.  
Regarding factor (F), transmission lines are routinely permitted in Maine, and are specifically 
contemplated in the Site Location of Development Act.  See, e.g., 38 M.R.S. §487-A, which 
governs “Hazardous activities; transmission lines.”  Regarding factor (G), which contemplates a 
determination in the early stages of a proceeding of whether the application is “likely to come” 
under public scrutiny – not based on a Google search conducted more than 2½ years after the 
application was submitted – NRCM cites the signatures required to send a citizen-initiated 
referendum to the November ballot box.  But signatures in support of sending a referendum to 
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Here, the BEP was not required to assume jurisdiction because CMP and the 

Commissioner did not jointly request jurisdiction, and none of the four scenarios in which the 

Board would vote on jurisdiction was initiated in this case.   

First, no person, and certainly not NRCM, requested Board jurisdiction within the 

November 2, 2017 deadline set by DEP rule.4  Notably, on November 2, 2017, NRCM did file 

with the DEP a Petition for a Public Hearing that made no reference to Board jurisdiction.  See 

Attachment IV.  Yet now, over two and one-half years later, and after intensive and protracted 

proceedings before the DEP, NRCM suddenly demands a do-over before the Board.5  However, 

because no person timely requested Board jurisdiction, the Board cannot hold a vote and assume 

jurisdiction under either of the first two scenarios.  By failing to raise this issue in 2017, NRCM 

has waived it.  NRCM’s desperate and untimely request for a stay on purportedly jurisdictional 

grounds should be denied.  

                     
vote are not evidence of support “aimed at stopping the Corridor,” as NRCM alleges.  Those 
signatures merely are evidence of support of allowing a vote on an issue, and are not 
determinative of any outcome. 
4 The DEP’s rules provide that “Any person may request that the Board assume jurisdiction over 
an application by submitting the request to the Department in writing no later than 20 days after 
the application is accepted as complete for processing.”  DEP Regs. Ch. 2 § 17(A); see also DEP 
Regs. Ch. 2 § 16.  The DEP accepted CMP’s applications as complete for processing on October 
13, 2017.  See Attachment III.  The deadline for any person to request that the Board assume 
jurisdiction therefore was November 2, 2017. 
5 NRCM argues that it may raise the issue of jurisdiction at any time, including on appeal.  
NRCM Application at 4 (n.2).  The question of whether the Board should take from the 
Commissioner “jurisdiction” over an application is not the same, however, as whether an agency 
(in this case the DEP, which includes the Commissioner and the Board) has subject matter 
jurisdiction.  The latter may be raised at any time, but the former is governed by DEP’s rules, 
which specifically set forth a deadline within which parties like NRCM must raise the issue of 
the Board’s potential jurisdiction; that deadline expired over two and one-half years ago.  DEP 
Regs. Ch. 2 §§ 16, 17(A).  Thus, NRCM has waived this argument.  
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 Nor did the DEP Commissioner, on his own initiative, determine that three of the four 

Section 341-D(2) factors were met and thus recommend that the Board assume jurisdiction.  38 

M.R.S. § 344(2-A), DEP Regs. Ch. 2 § 17(B).  Instead, he exercised his discretion to maintain 

his own jurisdiction and to set the proceeding for hearing.  See November 17, 2017 DEP letter 

attached hereto as Attachment V.  Because the Commissioner has no duty to make a 

recommendation to the Board that it not assume jurisdiction, and instead shall only “provide a 

recommendation to the Board for those applications where the Commissioner recommends that 

the Board consider jurisdiction,”6 which did not occur here, the Board cannot hold a vote and 

assume jurisdiction under the third scenario. 

 Nor did the Board on its own initiative hold a vote to determine whether it has 

jurisdiction over the Project, which is the fourth and final scenario in which the Board might 

consider the Section 341-D(2) factors.  Instead, the Board was notified at its November 2, 2017 

meeting that DEP staff had determined that CMP’s applications were complete for processing 

(see Attachment VI, Accepted applications for: LAND at 7-8).  The minutes of that meeting 

reflect that the Board reviewed the applications accepted for processing, including the NECEC 

applications, and took no action (see Attachment VII at item I.E).  It is clear that the Board did 

not consider the Project to rise to the level of significance that would warrant a vote, sua sponte, 

on the Section 341-D(2) factors.  And it also is clear that the Board has no affirmative duty to 

determine that a project does not meet the Section 341-D(2) factors, as NRCM alleges, because 

                     
6 Ch. 2 § 17(B) (emphasis added); 38 M.R.S. § 344(2-A).  NRCM alleges that the Commissioner 
is required to issue a written decision if he declines to refer an application to the BEP.  NRCM 
Application at 4-5.  However, the Commissioner need do so only “for those applications where 
the Commissioner recommends that the Board consider jurisdiction.”  Ch. 2 § 17(B); 38 M.R.S. 
§ 344(2-A). 
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the statutory language for a Board vote sua sponte is permissive.7  Accordingly, the Board did 

not hold a vote and did not assume jurisdiction under the fourth scenario. 

Because CMP and the Commissioner did not jointly request jurisdiction, and none of the 

four scenarios in which the Board would vote on jurisdiction was initiated in this case, the Board 

was not required to assume jurisdiction here.  The Board does not have, as NRCM suggests, an 

affirmative duty to make determinations that every project is or is not of statewide significance.  

Imposing that duty on the Board would be an immense undertaking given the sheer number of 

applications before it at each meeting (see, e.g., Attachment VI, listing 202 applications accepted 

for processing between August 16 and October 20, 2017), and it would be contrary to 

longstanding BEP practice and the permissive language of the statute.  NRCM’s request that the 

BEP stay the DEP Order on the ground that the BEP must review the NECEC application de 

novo should be denied. 

III. NRCM Cannot Meet the High Burden for a Stay. 

Even if the Board had authority to issue a stay of the DEP Order, NRCM’s Application 

should be denied because NRCM fails to meet the high burden for a stay.  A petitioner for a stay 

or other injunctive relief bears the burden of showing that the circumstances of the case justify 

the exercise of such discretionary action.  In re Maine Today Media, Inc., 2013 ME 12, ¶ 13, 59 

A.3d 499, 502 (Me. 2013) (citing Respect Maine PAC v. McKee, 622 F.3d 13, 15 (1st Cir. 

2010)).  This burden is high, as injunctive relief is “an extraordinary remedy only to be granted 

                     
7 “The board may vote to assume jurisdiction of an application if it finds that at least 3 of the 4 
criteria of this subsection have been met.”  38 M.R.S. § 341-D(2) (emphasis added).  See also 
DEP Regs. Ch. 2 § 17(B) (“The Board may assume jurisdiction over any application on its own 
initiative if it finds that at least 3 of the 4 criteria in section 17(C) are met.”).  The Board will 
assume jurisdiction if it in its judgment determines to hold a vote, and if the result of that vote is 
a finding that at least three of the Section 341-D(2) factors are met.  
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with utmost caution when justice urgently demands it and the remedies at law fail to meet the 

requirements of the case.”  Bar Harbor Banking & Tr. Co. v. Alexander, 411 A.2d 74, 79 (Me. 

1980) (citing R. Whitehouse, Equity Jurisdiction § 563 (1900)).   

Pursuant to the APA, a petitioner for a stay must affirmatively demonstrate three 

elements: (1) irreparable injury to the petitioner, (2) a strong likelihood of success on the merits, 

and (3) no substantial harm to adverse parties or the general public.  5 M.R.S. § 11004.  The Law 

Court has stated that the first two criteria are the most critical, and require a showing of more 

than mere possibility.  In re Maine Today Media, Inc., 2013 ME 12, ¶ 13, 59 A.3d 499, 502 (Me. 

2013) (citing Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 129 S. Ct. 365, 375-76 

(2008); Respect Maine PAC v. McKee, 622 F.3d 13, 15 (1st Cir. 2010)).  However, failure to 

demonstrate any one of these criteria requires that injunctive relief must be denied.  See Bangor 

Historic Track, Inc. v. Dep't of Agric., 2003 ME 140, ¶ 10, 837 A.2d 129, 132-33 (Me. 2003).  

NRCM fails to meet any, let alone all, of these necessary elements for a stay, and thus its 

Application must be denied.   

First, NRCM fails to show irreparable injury.  Proof of irreparable injury is a prerequisite 

to the granting of injunctive relief.  Bangor Historic Track, 2003 ME 140, ¶ 10, 837 at 133.  

Even if CMP could now begin construction,8 NRCM failed to demonstrate how construction will 

injure it or its members, and further failed to demonstrate any “irreparable injury,” which is 

defined as “injury for which there is no adequate remedy at law.” Id. (citing Bar Harbor Banking 

& Trust Co. v. Alexander, 411 A.2d 74, 79 (Me. 1980)).  Here, the injury NRCM alleges – 

                     
8 CMP must still obtain a U.S. Department of Energy (DOE) Presidential Permit and a U.S. 
Army Corps of Engineers (Corps) Permit under Clean Water Act Section 404 prior to 
construction of the Project at the Canadian border and in Segment 1, respectively, as well as the 
authorization of each municipality the NECEC crosses. 
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impact to habitat and existing uses – has already been carefully examined by the DEP, which 

determined that there is no unreasonable impact (i.e., no injury), and specifically conditioned its 

Order to avoid any unreasonable harm to habitat and existing uses.9  NRCM Application at 6-8.  

Additionally, even if there were any such injury it would not be irreparable, given that any 

vegetation cut will regrow and given the appeals process available to and utilized by NRCM. 

The DEP must consider a project’s impact on habitat and existing uses under the Natural 

Resources Protection Act,10 the Site Location of Development Act,11 and their implementing 

regulations12 – and such impact was litigated as explicit hearing topics in this proceeding.13  

Indeed, the harm that NRCM alleges in support of its stay application was the gravamen of its 

position throughout this proceeding,14 and the six days of DEP hearings “highlighted the impacts 

the proposed project would have on fish and wildlife habitat, scenic character, and recreational 

uses of the Segment 1 area.”15  After thorough examination of the testimony, public comment, 

and record evidence over the course of this proceeding,16 the Commissioner conditioned DEP 

approval on additional mitigation that is supported by testimony from Group 4, of which NRCM 

                     
9 NRCM also argues, with no citation or support, that “if CMP is allowed to begin construction, 
it could limit NRCM’s ability to address CMP's inadequate alternative analysis during the course 
of this appeal.”  NRCM Application at 8.  In fact, Project construction, if it were to occur, would 
not limit NRCM’s ability to appeal the issue of alternatives, or any other issue addressed in the 
DEP proceeding. 
10 38 M.R.S. § 480-D(1). 
11 38 M.R.S. § 484(3). 
12 DEP Regs. Chs. 315, 335 and 375. 
13 DEP Second Procedural Order ¶ 7. 
14 See, e.g., Group 4 Initial Brief at 11-53; Publicover Direct at 3; Reardon Direct at 6. 
15 DEP Order at 1. 
16 DEP Order at 56. 
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was a member.17  The Commissioner found that, with such conditions, “adequate provision for 

the protection of wildlife will be achieved.”18   

With regard to existing uses, the Commissioner concluded that “because the scenic 

impact of the project is not unreasonable, the Department further finds the project will not have 

an unreasonable adverse effect on existing uses that are related to the scenic character.”19  But 

the Commissioner did not stop there.  To the contrary, he also “evaluated the potential impact of 

the applicant’s project on existing uses, looking beyond the scenic impacts,” particularly 

regarding “the potential impact of Segment 1,” and concluded that “the project will not have an 

unreasonable adverse impact on existing uses, including recreational or navigational uses.”20  It 

is entirely illogical for NRCM to now argue that a stay is required to prevent the alleged harm 

that the DEP has already thoroughly considered and mitigated through the conditions in the DEP 

Order. 

Second, NRCM cannot show a strong likelihood of success on the merits.  This criterion 

is critical, and requires a showing of more than mere possibility of success on the merits.  In re 

Maine Today Media, Inc., 2013 ME 12, ¶ 13, 59 A.3d 499, 502 (Me. 2013) (citing Winter v. 

Natural Res. Def. Council, Inc., 555 U.S. 7, 129 S. Ct. 365, 375-76, 172 L.Ed.2d 249 (2008); 

Respect Maine PAC v. McKee, 622 F.3d 13, 15 (1st Cir. 2010)).21  While the Board is not bound 

by the Commissioner’s findings of fact or conclusions of law, a petitioner for a stay nonetheless 

                     
17 DEP Order at 77. 
18 DEP Order at 76-77. 
19 Id.   
20 Id. at 56-58.   
21 NRCM’s citation to the 1980 Attorney General Opinion for the proposition that it need show 
only a “merely a substantial possibility of success” is 30-years stale, and subsequent case law 
requires a showing of more than a “substantial possibility” of success.  NRCM Application at 8. 
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must show specific circumstances that justify the exercise of this extraordinary remedy.  In re 

Maine Today Media, 2013 ME at ¶ 13, 59 A.3d at 502; Bar Harbor, 411 A.2d at 79.  And should 

the matter be further appealed to Superior Court, that reviewing court will uphold the DEP’s 

factual findings if supported by substantial evidence, i.e., if there is “any” competent evidence in 

the record to support them.  Concerned Citizens v. BEP, 2011 ME 39, ¶ 24, 15 A.3d 1263, 1271 

(Me. 2011).  This high level of judicial deference is informative here, as a reviewing court will 

vacate the Commissioner’s findings of fact “only if there is no competent evidence in the record 

to support a decision.” Friends of Lincoln Lakes, 2010 ME 18, ¶ 14, 989 A.2d at 1134. 

Where, as here, the proceeding has occupied nearly three years of intensive and iterative 

work, building a record of tens of thousands of pages, the likelihood of NRCM’s success on the 

merits is exceptionally small, as evidenced by its lackluster citation of contrary evidence.  The 

DEP Order is a comprehensive, 236-page document that specifically sets forth the arguments of 

the parties, many of which NRCM now echoes, and the DEP’s reasoned findings and 

conclusions on those arguments.  Based on conditions developed in large part by NRCM’s own 

witness testimony, the DEP found that the mitigation ordered sufficiently assuaged the harm 

NRCM now alleges.22  Given that the record is replete with competent evidence supporting the 

DEP Order, NRCM cannot show a likelihood of success on the merits, let alone the required 

“strong likelihood.” 

Nor do NRCM’s specific allegations of error comport with the record.  Its complaint that 

“the Department did not permit NRCM to present evidence about the greenhouse gas effects of 

the Corridor” and that the DEP erred by relying, without independent assessment, on CMP’s 

representations of climate benefits is patently false.  NRCM Application at 9.  While NRCM’s 

                     
22 See, e.g., DEP Order at 76-92. 
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January 24, 2019 written request to include greenhouse gas (GHG) emissions as a hearing topic 

was denied,23 the Presiding Officer allowed the parties to submit written evidence on this issue 

into the record, determining that “[t]he issue can be adequately addressed through written 

submissions.”24  NRCM availed itself of this opportunity, filing extensive comments on May 9, 

2019.  The DEP considered that evidence, as well as the GHG documents in the Maine Public 

Utilities Commission’s (PUC’s) proceeding that also included NRCM’s evidence in that 

proceeding, in reaching its conclusions on the emissions benefits of the Project.25  Similarly, 

NRCM has already raised, and the DEP has already considered, the allegation at pages 9-10 of 

NRCM’s Application that the Bureau of Parks and Lands lease is void.26  Put simply, that 

argument is without merit, for the reasons already articulated in the record.   

With respect to NRCM’s argument that the Commissioner was without authority to issue 

the permit in the first instance because the NECEC allegedly is a project of statewide 

significance, that argument has virtually no chance of success for the reasons discussed above, in 

Section II.  Accordingly, NRCM raises no error that shows a strong likelihood of success on the 

merits. 

Third, NRCM fails to show that a stay will not result in substantial harm to CMP or the 

general public.  Because CMP needs to begin construction well before any appeals are resolved 

                     
23 DEP Third Procedural Order at 3-4. 
24 DEP Third Procedural Order at 4. 
25 DEP Order at 104-05.  The Law Court recently affirmed the Maine PUC’s findings that the 
Project would result in a reduction of greenhouse gas emissions, which was properly considered 
as part of its overall public need analysis.  NextEra Energy Res., LLC v. Maine PUC, 2020 ME 
34, ¶¶ 30, 36-38, -- A.3d – (Mar. 17, 2020) (“The Commission’s conclusions regarding the 
NECEC project and Maine’s Renewable Energy Goals were reasonable and consistent with the 
law”). 
26 See, e.g., Group 4 Initial Brief at 4-6, DEP Order at 8. 
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in the Law Court in order to meet its required in-service date, CMP would be harmed by a stay of 

the DEP Order to the extent that it would not be able begin construction where otherwise fully 

authorized.27   

Such a delay, and possible cancellation (pursuant to contractual in-service obligations) of 

the Project, also would result in harm to the general public because of the loss of economic 

benefits of the Project: it will create an average of 1,691 jobs per year in Maine, peaking in 2021 

at 3,506 jobs; it will increase Maine’s Gross Domestic Product by nearly $64 million over the 

six-year period; it will generate approximately $18 million of additional municipal tax revenue; 

and it will reduce wholesale electricity cost.28 

Importantly, the Commissioner’s Order is crucial in the fight against climate change, and 

any delay in construction that would result from a stay therefore also is detrimental to the general 

public.  As the Order noted, climate change “is the single greatest threat to Maine’s natural 

environment”:  

It is already negatively affecting brook trout habitat, and those impacts are projected to 
worsen. It also threatens forest habitat for iconic species such as moose, and for pine 
marten, an indicator species much discussed in the evidentiary hearing. Failure to take 
immediate action to mitigate the GHG emissions that are causing climate change will 
exacerbate these impacts.29   
 

Combating climate change is perhaps the greatest public benefit of the Project, and Mainers 

                     
27 NRCM also argues that CMP should not be allowed to begin construction on any part of the 
Project until it obtains the approval of Maine voters in November.  NRCM Application at 11.  
The November 2020 referendum NRCM references, which purportedly could strip CMP of its 
Maine PUC Certificate of Public Convenience and Necessity, is entirely irrelevant to the three 
stay criteria, and the outcome of the referendum is entirely unknown.  Not only is the 
constitutionality of the referendum being challenged now in Cumberland County Superior Court, 
but there is no way to know how the people will vote in November, assuming the courts allow it 
on the ballot at all. 
28 See CMP’s Site Law Application at § 1.4 (Sept. 27, 2017). 
29 DEP Order at 105. 
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cannot afford to await the outcome of appeals, potentially several years down the road, for the 

Project to reduce “overall GHG emissions through corresponding reductions of fossil fuel 

generation (primarily natural gas) in the region.”30 

 For the foregoing reasons, CMP requests that the Board deny NRCM’s Application for 

Stay of Agency Decision. 

 

Dated this 26th day of June, 2020.       
 
 

 
Matthew D. Manahan 
Lisa A. Gilbreath  

 
       PIERCE ATWOOD LLP 
       Merrill’s Wharf 
       254 Commercial Street 
       Portland, ME  04101 
       (207) 791-1100 

 
Attorneys for Central Maine Power 
Company 

 

                     
30 Id. 
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Susan P. Herman 
Assistant Attorney General 

Office of the Attorney General 

State of Maine 
Opinion No. 80-116 

July 15, 1980 

Subject: Authority to Issue a Stay Pending Resolution of an Appeal. 
  
Board of Environmental Protection 
Dept.Environmental Protection 

QUESTION: Does the Board of Environmental Protection have authority or jurisdiction to issue a stay of a Board Order after 
an appeal of that order has been filed? 
  
ANSWER: Yes. 
  
DISCUSSION: The Natural Resources Council of Maine has filed a petition with the Board seeking a stay of the Board’s 
action in granting an air emission license to the Martin Marietta Corporation. However, before that petition was filed, NRCM 
had filed an appeal in the Superior Court to obtain judicial review of the same Board action. The question presented is 
whether the filing of an appeal deprives the Board of jurisdiction to consider a petition for a stay of the order under appeal. 
  
Unless specifically overridden by another State statute, every appeal to the courts of a state agency decision is governed by 
provisions of the Maine Administrative Procedure Act, 5 M.R.S.A Sections 11001 et seq. Among those statutes is Section 
11004 governing the stay of an administrative decision during the pendancy of a judicial review proceeding. That statute 
provides that 
Application for a stay of an agency decision shall ordinarily be made first to the agency, which may issue a stay upon issuing 
of irreparable injury to the petitioner, a strong likelihood of success on the merits, and no substantial harm to adverse parties 
or the general public. A motion for such relief may be made to the Superior Court, but the motion shall show that application 
to the agency for the relief sought is not practicable, or that application has been made to the agency and denied,... or that the 
action of the agency did not afford the relief which the petitioner had requested. 
  
  
On its face, it seems apparent that this statute requires that an application for a stay be made to the Board rather than to the 
Superior Court, regardless of whether an appeal has yet been taken. 
  
This conclusion is reinforced by a review of the legislative history of Section 11004 and the associated law of stays pending 
appeal. The statement of fact on the bill enacting Section 11004 recites that the statute was based upon Rule 18 of the Federal 
Rules of Appellate Procedure (governing stays of decisions of federal agencies pending their review in the federal Courts of 
Appeals), and notes that the enactment of the section changes the prior law, under which a stay was available only from the 
Superior Court. Although no cases could be located discussing the jurisdiction of a federal agency under F.R. App. P.18, the 
official comments by the drafters of the rule state simply that Rule 18 
merely assimilates the procedure for obtaining stays in agency proceedings with that for obtaining stays an appeals from the 
district courts. The same considerations which justify the requirement of an initial application to the district court for a stay 
pending appeal support the requirement of an initial application to the agency pending review. 
  
Advisory Committee Note to F.R. App. P.18. 
  
  
The law developed by the federal courts under the parallel rule governing stays from district court judgments is quite clear 
that requests for stays are properly made to the District Court in the first instance, even after an appeal of the judgment has 
been taken. Smith v. American Shipbuilding, 22 F.R. Serv. 2d 538 (N.D. Ohio, 1976), Betts v. Coltes, 449 F.Supp. 751 (D 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000265&cite=MESTT5S11001&originatingDoc=Ic3f7aa5108e611db91d9f7db97e2132f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRAPR18&originatingDoc=Ic3f7aa5108e611db91d9f7db97e2132f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRAPR18&originatingDoc=Ic3f7aa5108e611db91d9f7db97e2132f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRAPR18&originatingDoc=Ic3f7aa5108e611db91d9f7db97e2132f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRAPR18&originatingDoc=Ic3f7aa5108e611db91d9f7db97e2132f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRAPR18&originatingDoc=Ic3f7aa5108e611db91d9f7db97e2132f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=865&cite=22FEDRSERV2D538&originatingDoc=Ic3f7aa5108e611db91d9f7db97e2132f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978121786&pubNum=345&originatingDoc=Ic3f7aa5108e611db91d9f7db97e2132f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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Haw., 1978). Also see generally 9 Moore’s Federal Practice, 2d ed., Sections 218.01 and 208.04. The theory set forth in these 
rules, as interpreted by the courts, is that the lower court or agency has no power to modify the judgment or order being 
appealed because that would alter the subject of the appeal and thus affect the jurisdiction of the appellate court. A petition 
for a stay however seeks no change in the order being appealed but merely seeks to preserve the status quo while the appeal is 
pending. Whether a stay is granted or denied, the appeal itself and the appellate court’s jurisdiction over it are unaffected. 
  
Two Maine Supreme Court cases in the last decade bear noting and discussion. Both Gagne v. Inhabitants of the City of 
Lewiston, 281 A.2d 579(Me. 1971) and Ethyl Corporation v. Adams, 375 A.2d 1065 (Me. 1977) have held that 
[T]he filing of an appeal removes the cause from the administrative tribunal to the Superior Court. We hold that the appeal 
terminates the authority of a tribunal to modify its decisions unless the court remands the matter to the tribunal for further 
action, thereby reviving its authority. 
  
Gagne, supra, at 583. 
  
  
See also a September 12, 1978 Attorney General’s Opinion that the Board had no jurisdiction to act on a petition to 
reconsider a Board Order with respect to the Westbrook Sludge Composting Site. 
  
In addition to the fact that these cases predate the Maine Administrative Procedure Act, they are not inconsistent with the 
provisions of 5 M.R.S.A. Section 11004. The court cases are clearly limited, in their language and by their facts, to situations 
where the agency is asked to modify the terms of the decision under appeal. Such a modification would alter the subject 
matter of the appeal and thus the jurisdiction of the appellate court. The issuance or denial of the stay has no such effect. 
  
Consequently, in my opinion, Section 11004 provides the law governing this question and confers jurisdiction upon the 
Board to consider and act upon a petition for stay of a Board Order, regardless of whether an appeal of that order is then 
pending. 
  
The test for determining whether or not a stay should be issued in any particular case is by now well established in the law, 
and the criteria are set forth in Section 11004. First, the Board needs to consider what is called the “balance of the equities,” 
weighing on the one hand the harm that may befall the petitioner if the stay is denied [FN1] against, on the other, the harm that 
will result to any adverse party if the stay is granted. A third factor, the interests of the public generally, must then be put into 
this balance on the appropriate side. Conducting this balance may be difficult or imprecise. Any or all of these three factors 
may be difficult to quantify. Frequently the test involves weighing one kind of harm against another completely different 
harm. 
  
In order to obtain a stay, the petitioner must not only prevail in the balancing test, but also present a substantial question on 
appeal. It is clear from case law that this latter requirement need not amount to a probability that the appeal will succeed but 
rather merely a “substantial possibility of success.” Washington Metropolitan Area Transit Commission v. Holiday Tours, 
Inc., 559 F. 2d 841, 844 (D.C. Cir., 1977), following Hamilton Watch Co. v. Benrus Watch Co., 206 F. 2d 738 (2d Cir. 
1953). As the D.C. Circuit said in Holiday Tours, 
prior recourse to the intial decision maker would hardly be required as a general matter if it could properly grant interim relief 
only on the prediction that it has rendered an erroneous decision. What is fairly contemplated is that tribunals may properly 
stay their own orders when they have ruled on an admittedly difficult legal question and when the equities of the case suggest 
that the status quo should be maintained. 
  
  

Gregory W. Sample 
Assistant Attorney General 

Footnotes 
 
1 
 

The U. S. Department of Labor may not agree with this interpretation of its conflict of interest regulation. In such an instance, the 
Department of Labor would have the authority to disallow the costs associated with this lease pursuant to the provisions of 20 CFR 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978121786&pubNum=345&originatingDoc=Ic3f7aa5108e611db91d9f7db97e2132f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971101886&pubNum=162&originatingDoc=Ic3f7aa5108e611db91d9f7db97e2132f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971101886&pubNum=162&originatingDoc=Ic3f7aa5108e611db91d9f7db97e2132f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977120022&pubNum=162&originatingDoc=Ic3f7aa5108e611db91d9f7db97e2132f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000265&cite=MESTT5S11004&originatingDoc=Ic3f7aa5108e611db91d9f7db97e2132f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000265&cite=MESTT5S11004&originatingDoc=Ic3f7aa5108e611db91d9f7db97e2132f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000265&cite=MESTT5S11004&originatingDoc=Ic3f7aa5108e611db91d9f7db97e2132f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977123214&pubNum=350&originatingDoc=Ic3f7aa5108e611db91d9f7db97e2132f&refType=RP&fi=co_pp_sp_350_844&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_844
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977123214&pubNum=350&originatingDoc=Ic3f7aa5108e611db91d9f7db97e2132f&refType=RP&fi=co_pp_sp_350_844&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_844
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1953117837&pubNum=350&originatingDoc=Ic3f7aa5108e611db91d9f7db97e2132f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1953117837&pubNum=350&originatingDoc=Ic3f7aa5108e611db91d9f7db97e2132f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Board of Environmental Protection, Me. Op. Atty. Gen. No. 80-116 (1980)  
 
 

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 5 
 

§ 676.88(C). 
 

2 
 

P.L. 1980 Ch. 734, effective July 3, 1980 repealed 5 MRSA, § 15 and enacted §§ 18 and 19. 
 

3 
 

Executive employee is defined as: 
CS⌑MEAG 
 

1 
 

The statute and the usual formation of the test require a petitioner for a stay to show “irreparable injury” which will result from 
denial of the stay. This merely means that the harm, once suffered, will remain although the decision which brought it about may 
be reversed. Some losses may be fully restored or replaced, so that the harm is undone; others may not. The latter, whether great or 
small, are “irreparable”. 
 

 
Me. Op. Atty. Gen. No. 80-116 (Me.A.G.), 1980 WL 119359 

End of Document 
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ATTACHMENT II 



BEP INFORMATION SHEET

Guidance on Requests for Board Jurisdiction over an Application
Date: April 2019 Contact: (207) 287-2811 or 287-2452

What is “Board jurisdiction”?

“Board jurisdiction” means that the Board of Environmental Protection (Board), rather than the 
Commissioner of the Department of Environmental Protection, is responsible for reviewing an 
application with the assistance of Department staff and deciding whether to grant a license. When the 
Board assumes jurisdiction over an application, the Board will hold a public hearing on the application 
unless it votes not to hold a hearing at the time it assumes jurisdiction.

Most license applications are processed at the Department staff level, and the decision to grant or deny 
a license is made by the Commissioner or the Commissioner’s designee.  However, some applications
are referred directly to the Board for review and a decision. This may happen because: (1) state law 
requires that the Board decide the matter (for example, an application for a commercial hazardous 
waste facility), (2) the application is referred to the Board jointly by the Commissioner and the 
applicant, or (3) more commonly, because the project meets the definition of a project of statewide 
significance.

Definition of Project of Statewide Significance

State law requires that the Board decide each application for approval of permits and licenses that in
the Board’s judgment represents a project of statewide significance. (38 M.R.S. § 341-D(2)). A project 
is of statewide significance if it meets at least 3 of the following 4 criteria:

The project will have an environmental or economic impact in more than one municipality, 
territory or county;
The project involves an activity not previously permitted or licensed in the State;
The project is likely to come under significant public scrutiny; and
The project is located in more than one municipality, territory or county.

Projects the Board Cannot Assume Jurisdiction Over

By law, the Board cannot assume jurisdiction over an application for an expedited wind energy 
development as defined in Title 35-A, section 3451, subsection 4; for a certification for a small-scale 
wind energy development pursuant to Title 35-A, section 3456; for a general permit for an offshore 
wind energy demonstration project pursuant to Title 38, section 480-HH; or a general permit for a tidal 
energy demonstration project pursuant to Title 38 section 636-A.

Public Request for Board Jurisdiction 

Any person may submit a written request for the Board to assume jurisdiction over an application.
Requests must be submitted to the Commissioner of the Department of Environmental Protection no
later than 20 days after the application is accepted as complete for processing.  The person requesting 
Board jurisdiction should consult Chapter 2, section 17 of the Department’s Rule Concerning the 
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Processing of Applications and Other Administrative Matters for guidance.  In general, the request 
should state why the project meets the definition of a “project of statewide significance.”  A request 
must be received at the Department by 5:00 p.m. on a regular business day either by mail, in-hand delivery, fax, 
or electronic mail at the following address: 
 
 Dept. of Environmental Protection, Attn Commissioner 
 #17 State House Station 

38 Tyson Drive 
Augusta, Maine 04333-0017 
Fax: (207) 287-2814  
Call 207-287-2811 for the appropriate email address. 

 
If the request is sent by electronic mail, it must contain either a facsimile or scanned copy of a handwritten 
signature or an electronic signature in a form acceptable to the Department, with any attachments supplied in an 
unalterable format such as a pdf.   

 
 Review of Public Requests for Board Jurisdiction 
 
The Commissioner reviews all requests for Board jurisdiction and makes a preliminary determination 
on whether the statutory criteria for Board jurisdiction are met.  
  

 If the Commissioner determines that the criteria for Board jurisdiction are met, the 
Commissioner prepares a written recommendation for the Board’s consideration.  The 
Commissioner’s recommendation is provided to the Board, the person requesting jurisdiction, 
the applicant, interested governmental agencies, and other interested persons1.  The 
Commissioner’s recommendation is considered by the full Board at a Board meeting.  

 
 In instances where the Commissioner determines that the criteria for Board jurisdiction are not 

met, a letter stating the Commissioner’s determination is sent to the person requesting 
jurisdiction.  The Board receives a copy of the request and the Commissioner’s determination.  
If upon notification the Board determines that the criteria for Board jurisdiction may be met, 
the Board may schedule the matter for consideration at a Board meeting. 

 
Other Ways an Application may be Referred to the Board    
 
Commissioner Initiated.  Even if a public request is not received, all applications filed with the 
Department are screened by staff to determine whether they meet the criteria for Board jurisdiction. If 
the Commissioner determines that an application meets at least three of the four criteria for 
jurisdiction, the Commissioner will recommend that the Board take jurisdiction.  The Board will 
consider the Commissioner’s recommendation at a Board meeting.  
 
Referral by Commissioner and Applicant.  If both the Commissioner and the applicant request Board 
jurisdiction over an application, the Board will assume licensing jurisdiction. 
 

                                                           
1 Interested person.  “Interested Person” means any person who submits written comments on an application or who 
requests, in writing, receipt of materials related to a particular application. [Chapter 2, section 1(J.)] 
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Board Initiated.  The Board may assume jurisdiction over an application on its own initiative if it finds 
that at least three of the four criteria for jurisdiction are met.  In these cases, the Board will notify the 
Commissioner of its interest in considering Board jurisdiction over an application, and the matter will 
be considered by the Board at a Board meeting. 
 
Board Consideration of Requests for Jurisdiction over an Application 
 
Recommendations that the Board assume licensing jurisdiction over an application are considered at a 
regularly scheduled meeting of the Board.  At the meeting, the Board will provide an opportunity for 
the person requesting Board jurisdiction, the applicant, interested governmental agencies, and 
interested persons to comment on the request.  Following discussion, the Board will deliberate on a 
motion and vote on the matter.  The Board’s decision on a request for Board jurisdiction is not subject 
to judicial review. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Note:  This Information Sheet is provided for general guidance only; it is not intended to be legally 
binding or to be used as a legal reference. 
 
 

BEP-IS-03/April 2019 



ATTACHMENT III 



S T A T E  O F  M A I N E  

DE P A R T M E N T  OF EN V I R O N M E N T A L  PR O T E C T I O N 

PAUL R. LEPAGE PAUL MERCER 

GOVERNOR COMMISSIONER 

AUGUSTA BANGOR PORTLAND PRESQUE ISLE
17 STATE HOUSE STATION 106 HOGAN ROAD, SUITE 6 312 CANCO ROAD 1235 CENTRAL DRIVE, SKYWAY PARK
AUGUSTA, MAINE 04333-0017 BANGOR, MAINE 04401 PORTLAND, MAINE 04103 PRESQUE ISLE, MAINE 04769
(207) 287-7688 FAX: (207) 287-7826 (207) 941-4570 FAX: (207) 941-4584 (207) 822-6300 FAX: (207) 822-6303 (207) 764-0477 FAX: (207) 760-3143

website: www.maine.gov/dep 

October 13, 2017 

Burns & McDonnell 
Attn: Mark Goodwin 
27 Pearl Street 
Portland, ME 04101 

RE:  DEP APPLICATION #L-27625-26-A-N/#L-27625-TG-B-N/#L-27625-2C-C-N/ 
#L-27625-VP-D-N/#L-27625-IW-E-N; NEW ENGLAND CLEAN ENERGY CONNECT

PROJECT; MULTIPLE MUNICIPALITIES AND TOWNSHIPS 

Dear Mr. Goodwin: 

Your client’s applications for a Site Location of Development Law permit and a Natural 
Resources Protection Act permit were received by the Maine Department of Environmental 
Protection (Department) and found to be acceptable for processing on October 13, 2017.  
Acceptance of the applications does not preclude the Department from requesting additional 
information during processing.  Your client’s applications have been given the above-referenced 
license numbers.   

The applications will now be examined to determine whether a license can be issued.  The 
statutory timeframe to complete the application review is 185 days.  As we have discussed, the 
application processing time may be placed ‘on hold’ during the Department’s review.  Due to the 
project’s scale and complexity, additional application information may be required by the 
Department.  No construction related to the proposed activities currently under review may be 
started prior to receiving a final approval from the Department.   

For questions regarding the Department’s review of this application, please contact Marybeth 
Richardson at (207) 592-1692, or via the project email address at NECEC.DEP@maine.gov.  

Sincerely, 

Mark Bergeron, P.E. 
Director, Bureau of Land Resources 

cc:     Gerry Mirabile, Central Maine Power 
Marybeth Richardson, Maine DEP 

  File 



ATTACHMENT IV 



Petition for a Public Hearing 

Natural Resources Council of Maine, Conservation Law Foundation, and Appalachian Mountain 

Club 

November 2, 2017 

Regarding Central Maine Power’s Site Location of Development, Natural Resources Protection 

Act and Water Quality Certification Applications to Construct the New England Clean Energy 

Connect Transmission Project 

 

In accordance with Chapter 2, Section 7 of Department of Environmental Protection 

(Department) rules, the Natural Resources Council of Maine (NRCM), Conservation Law 

Foundation (CLF) and Appalachian Mountain Club (AMC) (together “Petitioners”) hereby 

petition for a public hearing to be held regarding Central Maine Power’s (CMP) Site Location of 

Development, Natural Resources Protection Act and Water Quality Certification applications to 

construct the New England Clean Energy Connect (NECEC) transmission project. 

The NECEC project consists of an electric transmission line from the border with Quebec, 

Canada in Beattie Township, Maine to a new converter station in Lewiston, Maine. 

Approximately 40 miles of the 147-mile transmission line would be built in a new, undeveloped 

corridor partially owned by CMP in western Somerset and Franklin counties. The remainder 

would be built in largely undeveloped areas within CMP’s existing transmission corridor. 

The location of the transmission project, including but not limited to the 40 miles of new 

corridor, in a remote, largely undeveloped area of the state raises many important issues that the 

Department will need to examine. As a single example, the proposed transmission route crosses 

at least six parcels of conserved land, each with unique purposes and uses. 

The Petitioners and our members have significant information about the conservation, scenic, 

recreational and wetland resources that may be impacted by this project—information that is 

likely very different from information possessed by CMP. CMP is a transmission and 

distribution utility whose primary function is to operate the poles, wires and other infrastructure 

that makes up the electricity grid. In contrast, the staff and members of our organizations have 

decades of experience working to understand, improve and protect the conservation, scenic, 

recreational and wetland resources in this part of the state. 

Petitioners believe a public hearing will provide the Department with important opportunities to 

establish the factual basis for its licensing decision. 

As stated in CMP’s application, this project is unusual because it is proposed in response to a 

Request for Proposals for renewable energy by Massachusetts. The winning bids are to be 



selected by January 25, 2018. We therefore request that the Department schedule a hearing after 

this date, as the outcome of the RFP could have an important impact on the nature of the 

proceeding. Petitioners would consider withdrawing its request for a hearing after learning the 

results of the RFP, and delaying a public hearing could avoid the unnecessary allocation of 

resources by the Department, applicant and other parties. 

We recognize that the statutory deadline for a Department decision is in late March 2018. 

However the Department should be aware that in its application to the Maine Public Utilities 

Commission (MPUC) for a Certificate of Public Convenience and Necessity (CPCN) for this 

project, CMP waived MPUC’s statutory review period. Of course, CMP has a separate right to 

retain or waive the Department’s review period, but it its application to the MPUC, CMP stated 

that a final decision “within a year from the date of the [application] submission” would “allow 

sufficient time for CMP to construct the NECE Transmission Project”. CMP Request for CPCN 

for the NECES, Volume I, page 14. In response the MPUC has scheduled a proceeding that 

includes a public hearing in July and final decision in September 2018. 

 

Respectfully, 

 

Dylan Voorhees 

Clean Energy Director 

Natural Resources Council of Maine 

 

Emily Green 

Staff Attorney 

Conservation Law Foundation 

 

Kaitlyn Bernard 

Maine Policy Manager 

Appalachian Mountain Club 

 

 



ATTACHMENT V



STATE OF M AI NE 

•

1* 
D EP AR T M ENT O F E NV IR ON M ENTA L PR OTECT IO N 

. ... 

PAUL R LEPAGE 

GOVERNOR 

November 17, 2017 

Natural Resources Council of Maine 
ATTN: Dylan Voorhees 
3 Wade Street 
Augusta, ME 04348 

Conservation Law Foundation 
ATTN: Emily Green 
53 Exchange Street, Ste 200 
Portland, ME 04101 

f 

Appalachian Mountain Club 
ATTN : Kaitlyn Bernard 
15 Moosehead Lake Road 
Greenville, ME 04441 

Moosehead Region Futures Committee 
ATTN: John Willard 
P.O. Box 164 
Greenville Junction, ME 04442 

PAUL MERCER 

COMMISSIONER 

RE: Central Maine Power Company's New England Clean Energy Connect Project 
Natural Resources Protection Act and Site Location of Development Act Applications, 
DEP Project #L-27625-26-A-N/#L-27625-TG-B-N/#L-27625-2C-C-N/ 
#L-27625-VP-D-N/#L-27625-IW-E-N, Public Hearing Determination 

Dear Mr. Voorhees, Ms. Green, Ms. Bernard and Mr. Willard : 

Thank you for your recent letters requesting that the Maine Department of Environmental 
Protection (Department) hold a public hearing as part of the review of the Central Maine Power 
Company's (CMP) Natural Resources Protection Act (NRPA), Water Quality Certification (WQC), 
and Site Location of Development Act (Site Law) applications for a transmission line from 
Beattie Township to Lewiston and other related infrastructure improvements. 

According to the Department's Rules Concerning the Processing of Applications and Other 
Administrative Matters, 06-096 C.M.R. ch. 2, § 7(B) (last amended October 19, 2015), the 
Commissioner may conduct a hearing on any application, and the Department will hold a 
hearing in those instances where the Department determines there is credible conflicting 
technical information and it is likely that a hearing will assist the Department in understanding 
the evidence. 

In these public hearing request letters, comments were made regarding the proposed project's 
potential impacts to regional conservation efforts, scenic impacts, recreational impacts and 
wetland impacts. The Department has determined that the general concerns listed in the 
request letters do not rise to the level of being credible conflicting technical information 
specified in Ch. 2 § 7(B). However, the Department notes that the scope and scale of the 
proposed project is very large, the proposed transmission line would cross rivers that are 
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designated in the Natural Resources Protection Act as outstanding river segments, and the 
proposed transmission line would cross the Appalachian Trail in multiple locations. 
Consequently, the Commissioner is exercising his discretion and will conduct a public hearing 
for this proposed project. 

The Department will specify the parameters and timing of the public hearing in separate 
correspondence. 

Thank you for your interest in this proposed project. 

Sincerely, 

Melanie Loyzim 
Deputy Commissioner 

C: Paul Mercer, DEP 
Jim Beyer, DEP 
Gerry Mirabile, CMP 
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BOARD OF ENVIRONMENTAL PROTECTION
[www.maine.gov/dep/bep/]

Augusta Civic Center, 76 Community Drive, Augusta
Thursday, November 2, 2017 at 9:00 AM

Agenda
____________________________________________________________________________

I. Departmental

A. Commissioner’s Comments
B. Chair’s Comments
C. Executive Analyst’s Comments
D. Board Calendar
E. Department Orders / Applications Accepted for Processing

II. Regular Agenda Items

1. BEP Minutes September 7, 2017 (approval)

2. Chapter 200 Metallic Mineral Exploration, Advanced Exploration and Mining (final
adoption)

Staff memorandum
P.L. 2017, c. 142 (LD 820) “An Act to Protect Maine’s Clean Water and
Taxpayers from Mining Pollution” / Annotated to indicate sections of the rule 
modified to incorporate changes directed by the Legislature
Chapter 200 as Provisionally Adopted with Changes in Legislative Format
Chapter 200 Basis Statement and Response to Comments
Maine Metallic Mineral Mining Act (2012)

Opportunity for Additional Public Comment:  At this meeting the Board will accept 
additional public comment on the rule proposed for final adoption in accordance with 
38 M.R.S. § 341-H(3)(C).  Additional comment must be directly related to changes 
made to the proposed rule in response to Public Law 2017, c.142. The Board does 
not accept additional written comment at this meeting; comments must be made 
orally except by leave of the Chair.  

3. Appeal of Commissioner’s License Decision / Informational Session

      No packet materials for this agenda item.

__________________________________________________________________________

       Next Regular Meeting:  Thursday, November 16, 2017, Civic Center, 76 Community Drive, Augusta
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BOARD OF ENVIRONMENTAL PROTECTION 

Meeting Minutes 
 

November 2, 2017 
 
 
A meeting of the Board of Environmental Protection was held on Thursday, November 2, 
2017 at the Civic Center, 76 Community Drive, Augusta, Maine.  James Parker, Chair, 
called the meeting to order at 9:00 am with the following individuals present: 
 
 
 
Board:  Thomas Dobbins, Mark Draper, Thomas Eastler, Jonathan Mapes, and 

James Parker.  Alvin Ahlers and Kathleen Chase were absent. 
 
 
Staff:   Jeff Crawford, Office of the Commissioner 
   Mark Stebbins, Mining Coordinator, Bureau of Land Resource Regulation 
   John Hopeck, Senior Geologist, Bureau of Water Quality 
              
Others:  Paul Mercer, Commissioner  
   Mary Sauer, Assistant Attorney General 
   Peggy Bensinger, Assistant Attorney General 
   Cynthia Bertocci, BEP Executive Analyst 
   Ruth Ann Burke, BEP Clerk and Administrative Assistant 

 
 
    
 
 
 
 
 

PAUL R. LEPAGE 

GOVERNOR 

James W. Parker, Chair 

 

Cynthia S. Bertocci 
Executive Analyst 

 

Ruth Ann Burke 

Board Clerk 

S T A T E  O F  M A I N E  

B O A R D  O F  E N V I R O N M E N T A L  P R O T E C T I O N  
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I. Departmental 
 

A. Commissioner’s Comments:  Commissioner Mercer noted that the field 
season is over and staff are back in the office. 

B. Comments from the BEP Chair:  None 
C. Executive Analyst Comments:  Ms. Bertocci commented that the Board’s 

Government Evaluation Act, Program Evaluation Report has been submitted 
to the Legislature. 

D. Board Calendar:  Reviewed.  The Board’s next meeting is November 16th.   
The agenda will likely include a second deliberative session on Chapter 418 
Beneficial Use of Solid Wastes.  The appeal previously scheduled for the 
November 16th meeting has been withdrawn. 

  E. Departmental Orders / Applications Accepted for Processing:  Reviewed.
  

   
 

II. Regular Agenda Items: 
 

1. BEP Meeting Minutes:  September 7, 2017 (approval) 
 
The Board voted (4-0-1-2) on a motion by Thomas Dobbins, seconded by 
Jonathan Mapes, to approve the minutes for September 7, 2017 as 
presented.   
 
The vote was taken pursuant to 38 M.R.S. § 341-D. 

   Board members Thomas Dobbin, Mark Draper, Jonathan Mapes, and 
James Parker voted to support the motion. Thomas Eastler abstained.  
Alvin Ahlers and Kathleen Chase were absent.     

 
 

2. Chapter 200 Metallic Mineral Exploration, Advanced Exploration, and Mining 
(final adoption) 
 
Staff:  Jeffrey Crawford, Office of the Commissioner 
 
Mr. Crawford reviewed the procedural history of Chapter 200, which is a 
major substantive rule.  The Board provisionally adopted Chapter 200 on 
January 5, 2017 and submitted it to the Legislature for review.  Several 
mining related bills were considered by the Legislature in 2017.  Ultimately, 
the Legislature enacted Public Law 2017, c. 142 “An Act to Protect Maine’s 
Clean Water and Taxpayers from Mining Pollution”, which made numerous 
changes to the Mining Act and the laws governing mining on state lands.  
The Legislature authorized final adoption of the January 5, 2017 provisionally 
adopted Chapter 200 contingent upon the incorporation of the revisions 
directed by the Legislature in P.L. 2017, c. 142.   
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Following Mr. Crawford’s summary of the legislatively authorized revisions to 
the rule as presented in the Board packet, the Board provided an opportunity 
for public comment pursuant to 38 M.R.S. § 341-H(3)(C). Two persons 
provided comment on several provisions. 
 
Following review of the public comments with Department staff, Board 
members supported the following changes to the rule as presented in the 
Board packet, with additions indicated by double underline and deletions 
indicated by double strikethrough: 
 

• Page 51 of the Board packet, Section 9(K) Contingency Plan.  Further 
modify Section 9(K)(1)(f) of the rule as follows:  “Settling pond, or dry 
stack tailings management structure, tailings disposal area or 
embankment failure;” 
 

• Pages 65 and 66 of the Board packet, Section 12(A) Standard 
Conditions.  With the deletion of Item #21, renumber the remaining 
items in the list. 

 

• Page 72 of the Board packet, Section 17(B) Coverage of Financial 
Assurance. Modify the first sentence of Section 17(B)(1) as follows: 
“Financial assurance under this section applies to mining, including 
advanced exploration, and reclamation operations that are subject to 
a mining permit.”  

 

• Page 88 of the Board packet, Section 20(H) Containment Structures.  
Modify the last sentence of Section 20(H)(2) as follows:  “Liner and 
leachate collection systems, if required, must meet the minimum 
design standards contained in section 21 of this Chapter.” 

 

• Page 98 of the Board packet, Section 21 Mine Waste Unit Design 
Standards.  Modify Section 21(A)(4) as follows:  “If stabilization of 
Group A and Group B mine waste may be ineffective in preventing 
pollutant release, the design must include a system for detection of 
leaks and leak recovery, or other engineered system as may be 
required by the Department.” 

 
The Board voted (5-0-0-2) on a motion by Mark Draper, seconded by 
Thomas Dobbins, to repeal and replace existing Chapter 200, and finally 
adopt Chapter 200 with the revisions presented to the Board today, with the 
additional revisions based on today’s public comments as read by Ms. 
Bertocci, and adopt the associated Basis Statement and Response to 
Comments, and authorize staff to make typographical, formatting and similar 
corrections. 
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The vote was taken pursuant to 38 M.R.S. § 341-H(1), §§ 490-LL et seq., 
and P.L. 2017, c. 142. 

Board members Thomas Dobbins, Mark Draper, Thomas Eastler, 
Jonathan Mapes, and James Parker voted to support the motion.  Alvin 
Ahlers and Kathleen Chase were absent 

 
3. Procedures Governing Appeal a Commissioner License Decision 

(informational session) 
 
Staff: Cynthia Bertocci, Board Executive Analyst 
 Peggy Bensinger, Assistant Attorney General  
 
Staff reviewed with Board members the procedures set forth in the 
Department’s Chapter 2 Rule Concerning the Processing of Applications and 
Other Administrative Matters that govern the processing of an appeal of a 
Commissioner license decision. 
 

 
(The meeting adjourned at approximately 11:45 a.m.) 
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