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Tenth Procedural Order 
 

In the Matter of  
Development Permit DP 4889 

Champlain Wind, LLC. 
Bowers Wind Project 

August 3, 2011 
 

To:    Parties  
Neil Kiely (Applicant)  
Juliet Brown, Esq. (Counsel for Applicant)  
Sean Mahoney, Conservation Law Foundation   
Kevin Gurall, PPDLW  
David Corrigan 
Gordon Mott  

    
cc: LURC Commissioners 

Amy Mills, Maine Assistant AG 
Catherine Carroll, LURC Director  
Samantha Horn Olsen, LURC 
Frederick Todd, LURC 
 

From:  Gwen Hilton, Presiding Officer 
 
Subject:  Reopen hearing record and move to strike testimony 
 
I.  Background 
 

A. Reopening of record  
 

Pursuant to the Third and Eighth Procedural Orders, the Public Hearing for Development Permit DP 4889 was  
held on June 27 and 28, 2011 at the Ella P. Burr Elementary School in Lincoln, Maine, and on July 6, 2011,  
at the Spectacular Events Center in Bangor, Maine. 

 
The Eighth Procedural Order established Monday, July 18, 2011, as the close of the public comment period 
and Monday, July 25, 2011, as the deadline for accepting rebuttal comments.  The Third Procedural Order 
established that after close of the record “no additional evidence or argument will be allowed into the record 
except by leave of the Presiding Officer.” 
 

 The pre-filed testimony of the Partnership included a reference to a 2005 Downeast Lakes Land Trust 
Economic Report.  The Report is currently in the record of this proceeding, but Appendices A-C of 
the Report were not submitted. In submitting its rebuttal comments on July 25, 2011, the applicant 
requested that the record remain open to receive copies of the Appendices.  While the Appendices 
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appear to be contextually relevant to the Report in the record, neither the Partnership nor the 
Applicant has filed the Appendices with Commission staff. 

 
 Also, in submitting its rebuttal comments on July 25, 2011, the Applicant requested that the record 

remain open for submission of a letter from the Sunrise County Economic Council reflecting the 
formal vote of the Board of Directors to accept tangible benefits funds from the Applicant and 
administer an Energy Fund for the benefit of Kossuth Township residents.  That letter was received by 
Commission staff on August 1, 2011, and is attached to this order. 
 

 On the last day of the public comment period, two sets of comments were received regarding Maine 
tribal concerns.  One was a letter from the Maine Indian Tribal-State Commission (MITSC), and the 
other was a letter from the Passamaquoddy Tribe’s Tribal Historic Preservation Office.  Copies of 
these two letters are attached to this order.  Both letters expressed concerns about potential impacts to 
tribal lands, plus the MITSC letter raised broader issues regarding consultation with the tribes in 
general.  The Commission staff Director responded to both concerns in a letter of July 27, 2011, 
which is also attached to this order. 

 
B. Partnership’s objection to the Applicant’s rebuttal comments and cross-examination testimony 

 
By email dated July 29, 2011, the Partnership objected to one paragraph of post-hearing rebuttal comment filed 
by the Applicant’s scenic consultant, LandWorks, and to a line of cross-examination questions asked by the 
Applicant of the Partnership at hearing.  By email later on July 29th, the Applicant filed a response to the 
objection, and the Partnership replied.   

 
By way of background, at hearing the Applicant introduced without objection an impeachment exhibit, namely a 
property owners association’s October 16, 2003 letter, appealing a decision of the Commission to issue a 
development permit for a commercial sporting camp project in the DownEast area.  At hearing, the Applicant, 
without objection, pursued a line of questioning with the Partnership’s witness, Kevin Gurall, regarding the letter 
and Ms. Tracy Allen who, although not the principal author of the letter, signed her name to the letter in support 
of the appeal. 
 
The Partnership stated at hearing that Ms. Allen is Vice President of the Partnership, but it asserts the October 
16, 2003 letter cannot be attributed to the Partnership because she did not sign the letter in that capacity and 
because the Partnership was not incorporated until 2010.  In that regard, the Commission intends to take official 
notice of Secretary of State records, namely the Partnership’s 2010 Articles of Incorporation and 2011 Annual 
Report.  5 M.R.S. § 9058.  Further, at hearing the Partnership stated the commercial sporting camp at issue was 
only open for approximately 9 or 10 months.  Finally, the Partnership argues that the Applicant’s rebuttal 
comment is inconsistent with the Chair’s procedural orders regarding the purpose of the post-hearing comment 
period.  See Third Procedural Order (April 29, 2011) at 10-11; Eighth Procedural Order (June 23, 2011) at 5 
(post-hearing comment period for parties is not intended to provide opportunity for submissions that could have 
been presented at hearing).    
 
The Applicant’s rebuttal paragraph at issue, with references to the hearing transcript regarding the cross-
examination of Mr. Gurall, states: 
 

Intervenor PPDLW even opposed construction of a commercial sporting camp, the Wild Fox 
Run Commercial Camp on Junior Horseshoe Lake, stating in an appeal to LURC to reverse 
approval of the Camp’s permit, “if this project is allowed to go forward, it will be the turning 
point when the degradation of the wild and scenic nature of Junior Lake began, the commercial 
campground special permitting process will not have prevented the elimination of another rare 
wild and scenic resource in Maine. The precedence will be set for this time for Junior Lake.” Tr. 
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at 265. When asked if the fears associated with the issuance of the Camp’s permit were 
warranted, Mr. Gurrall testified that the fear expressed in PPDLW’s letter to LURC had not 
come to pass. Id. at 267. 
 

II. Order. 
 

A.  Reopening the record:  
 

The record shall be reopened and then immediately closed to accept: 
 The letter from the Chair of the Sunrise County Economic Council (SCEC) Board of Directors 

accepting the tangible benefits funds from the applicant and agreeing to administer an Energy Fund 
for the benefit of Kossuth Township residents. 

 The letter of July 27, 2011, from Catherine Carroll, Commission staff Director, addressing the tribal 
concerns raised in the letters about the Bowers project specifically and consultation generally. 

 
With respect to the missing appendices of the Downeast Lakes Land Trust report, the Commission will retain 
the Report in the record without the appendices; the Commission, however, will treat the lack of Appendices 
as going to the weight the Report is entitled to receive.   

 
B.  Objections to portions of the record. 

 
The Commission takes office notice of the attached Secretary of State records regarding the Partnership.  
Any party wishing to contest the substance or materiality of these records may do so no later than August 15, 
2011. 
 
The October 16, 2003 letter and cross-examination testimony at hearing came into the record without 
objection and shall remain in the record.  Those pieces of evidence, together with the Secretary of State 
records attached to this order, speak for themselves, and the Commission is charged with determining the 
weight to be given such evidence.  The Applicant’s/LandWorks’ rebuttal comments, however, are in the 
nature of legal argument and, in the context of post-hearing rebuttal comment, will not assist the 
Commission.  Therefore, in accordance with the Third and Eight Procedural Orders, the Commission will 
disregard the rebuttal paragraph identified above. 

 
III. Authority and Reservations 
 
This procedural order is issued by the Presiding Officer pursuant to LURC Chapter 5, Rules for the Conduct of 
Public Hearings.  All objections to matters contained herein should be timely filed in writing with the 
Commission but are not to be further argued except by leave of the Presiding Officer.  All rulings and objections 
will be noted in the record.  The Presiding Officer may amend this order at any time. 
 
Questions regarding this Order or rulings of the Presiding Officer should be directed to Catherine Carroll, the 
Commission’s Director, or Fred Todd, at the Commission’s office in Augusta.  No ex parte communication may 
occur with the Presiding Officer or any other Commission member. 
 
DATED AT AUGUSTA, MAINE THIS 3rd DAY OF AUGUST, 2011  
    

       
     By: ______________________________ 
      Gwen Hilton, Presiding Officer 
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Attachments:   Partnership’s 2010 Articles of Incorporation  
  Partnership’s 2011 Annual Report.   
  Letter from the Chair of the Sunrise County Economic Council (SCEC) Board of Directors, July 
   28, 2011 
  Letter from Catherine Carroll to MITSC, July 27, 2011 
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