State Sentencing and Corrections Practices Coordinating Council

Minutes of February 23, 2010 meeting

1:00 – 3:00 p.m.

Burton Cross Office Building, Room #500

State House Complex

Augusta

Present SSCPCC members:

Harold Doughty, Associate Commissioner, MDOC; Evert Fowle, District Attorney of Kennebec County; The Honorable Joseph Jabar, Supreme Judicial Court; Denise Lord, Associate Commissioner, Maine Department of Corrections; Laura Rodas, SBOC; Elizabeth Ward-Saxl, Director, Maine Coalition Against Sexual Assault (MECASA); Chair Malory Shaughnessy, County Commissioner of Cumberland County; Kate Snyder, SBOC; Richard Hanley, Chief Operating Officer at Spring Harbor Hospital, SBOC; 

Staff:  Kelene Barrows, Maine Department of Corrections


Handouts:

· Agenda of 2/23/2010 meeting
· Minutes of 1/25/2010 and 2/5/2010 meetings


Welcome & Introductions:
Council members went around the room with introductions.



Review & Approve minutes:


Motion:
· There was a motion by Evert Fowle to accept the minutes of the 1/25/2010, meeting; seconded by Justice Jabar.
Vote:

· All were in favor; passed as unanimous.
Motion:

· There was a motion by Justice Jabar to accept the minutes of the joint meeting with Criminal Law Advisory Commission (CLAC) on 2/5/2010; seconded Evert Fowle with a notion he left a little early.
Vote:

· All were in favor; passed as unanimous.


Discussion on the joint meeting with CLAC:

There were some things that came out of the joint meeting between the Sentencing Council members and CLAC on the joint meeting on February 5, 2010, and conversations that are continuing.  The deferred disposition was discussed on the analysis prepared by Mark Rubin with the Muskie School.  
It was noted there wasn’t enough time for a full discussion on deferred disposition and there was frustration on the qualitative versus quantitative data analysis.  There seemed to be different results of the two Commissions, the Sentencing Council was asking CLAC to look at practices, how to improve practices, and to make increased and more effective use of the existing law.   It was noted CLAC is more interested in the law and how to change it.  
There was a vote from the joint meeting to have a majority and minority report to move the expansion of deferred disposition to class “B” and carving out chapters 9, 11, 12, 13, and 27.  The consensus was that in places deferred disposition is being twisted and tweaked to make it happen, so why not make it happen and capture the actual information.  If someone is being dropped from a “B” to a “C” they are changing it to try to use the deferred disposition and end up not being where they wanted to be in the end.  Why not make it available to “B” so everyone can use it in the same way.  The Sentencing Council has not reported back to the Criminal Justice and Public Safety on this yet.  It was suggested for the Sentencing Council’s presentation to be more around Best Practices and highlighting the fact that it is not currently being utilized as it could be across the state in a uniform way.  
The minority side noted there didn’t seem to be a good handle on how the existing law was being used.  It seemed to be kind of sporadic, under used, and expanding an option that wasn’t really being used for its original intention.  Expanding it to a class “B” generally has up to five to ten years in prison and up to two years of probation.  There was concern on expanding to deferred dispositions and not having supervision info structure to monitor them.  
It was noted the jails are beginning to use their community corrections funds to contract with pretrial services to supervise people on deferred disposition; it is jail money being diverted for that practice.  It is a cost being shifted every time the law is changed.  If prosecutors aren’t going to supervise deferred dispositions, then it will have to be contracted for other people to do and there is another created supervision system with a cost that someone has to pay for.  It was suggested to take a look at probation and risk them out to moderates and highs.  
The difference between deferred disposition and administrative release are as follows:

Deferred Disposition:  
· Deferred disposition is they plea guilty, their issue of guilt or innocence is resolved upfront, as opposed to a filing, where if things don’t go well, you got a crappy case nine months later to try to reconstruct.  They pay a $25 county supervision fee if they are not indigent.  
· It was designed to give the individuals a sentence to comply with their conditions and get some different outcome, either no conviction or goes away.  A lower risk person would be eligible for this. 

Administrative Release:  
· It is for misdemeanor offenders that aren’t eligible for probation anymore, but feel they need to be supervised and need to have jail time hanging over their head.  There aren’t resources available to do much more than monitoring restitution fees and public service works.  

· There is a conviction and the individual agrees to the conviction.  Sanctions other than the convictions aren’t such that probation is cost effective or effective.  Community service for restitution defines those is things to check that they did and no probation officer is needed.
It was noted there was not agreement that best practice is being implemented.  At the CLAC meeting there was no interest in best practice or risk reduction.  It was suggested to invest in alternatives and deferred disposition is a valuable one, but it needs to be done effectively.
The outcome of the joint meeting was a vote to expand deferred disposition and to be able to be used as one of the tools in the tool kit for a class “B” offense.  There is a minority report and both will be presented to the Criminal Justice and Public Safety Committee.  It was suggested to add some of the issues discussed and the importance of having the tools to use, but having some kind of a mechanism of a risk base assessment that indicates which is the best tool to be using based on getting the best outcome for the cost.
It was suggested not to be changing the law to expand options that aren’t grounded in good practice.  The Council needs to advocate for good practice based in risk reduction and principles.  It was noted risk assessments are being done, but done in a different way.
It was noted when a survey was done on people’s knowledge of risk reduction evidence based principles, a few years ago, with all the different interest groups; the group that came up with some of the lowest was the prosecutors.   When looking at the research and looking at decision making process, clinical evaluations, gut instincts, and experiences are not as good as actuarial assessments.   
The Criminal Justice and Public Safety Committee sent a letter to CLAC and to the Sentencing Council to work with them, to meet, and convene to discuss the issue of deferred disposition and present back on LD 1745.  There was a vote taken at the joint meeting of a majority and minority report.  The Council will present that to the Criminal Justice and Public Safety Committee as a joint presentation.  

Emphasis in the majority/minority reports:

· Sentencing Council’s best practice perspective and what the recommendations are based on that.
· The majority report to be written by Mr. Pelletier and Ms. Shaughnessy and the minority report to be written by Denise Lord, Evert Fowle, and Elizabeth Ward-Saxl.
· The Sentencing Council has an extra roll to say this is what came out of the actual vote on the legal condition, add to it, concerns, and what is recommended to set standards.
· Separate out the positions on changing the criminal code to expand to class “B” from the work of the Sentencing Council to look at the use of deferred disposition and some of the results from Mark Rubin’s research.  Some of the recommendations around best practice as apposed to the law change.   
· Consensus around the practices piece.

· Deferred disposition used appropriately is a very good practice; it should be used more.  There is a disagreement on whether it should be expanding to class “B” crimes.  Whether or not is being used as effectively currently as best practice situation.
· Risk assessment and the fact that expanding the tool kit is an important piece, but there has to be validity to how to use the tools.  Risk based assessments that are calibrated to best practice.


Board of Corrections Update:
Richard Hanley was welcomed and introduced as the newly confirmed 9th member of the State Board of Corrections.  Mr. Hanley is the Chief Operating Officer at Spring Harbor Hospital in southern Maine.   He brings experience with mental health and substance use and behavior.  Mr. Hanley has had twenty years at the State Hospital providing clinical service to the superintendence, many years working with co-occurring disorders, all kinds of mental retardation, and heavy drug use.  


Discussion on Sentencing Conference:
It was suggested at the next sentencing conference to focus in on various practices around the state and have presentations.  It would not just be prosecutorial thing; it would be judges and defense attorneys. 


Bail reform issue:  Laura Rodas, State Board of Corrections
There is a technical assistance grant from the Bureau of Justice Institute (BJI) that the Pretrial Focus Group is going after that would impact bail issues.  It was suggested a letter of support be sent from the Sentencing Council to the Pretrial Focus Group.  The goal is to having training for the judiciary, prosecutors, and defense attorney’s around bail issues and what role the Pretrial Focus Group can play in the process of bail review.  The goal is to move the Pretrial Service Agencies from being sort of an auxiliary service to a fundamental part of the process.

Long Term support:

· Look at some good technical assistance and training.
Short Term issues:

· The Board of Corrections sent a letter to Criminal Legal Advisory Commission (CLAC) suggesting some suggested legislation.  
· It was noted this legislature is not going to deal with that at this point; it is too late.
· A meeting with the judges during administrative week to educate setting up bail.


Facilitated Discussion:
The State Sentencing and Corrections Practices Coordinating Council has been asked by the Criminal Justice and Public Safety Committee (CJPSC) to look at the concept of long term resentencing issue on the bill that had come before them with a very long and heat public hearing.
There has already been discussion of who is to be at the table and the panel.  The timeline needs to be redone in a way that will work to get people to the table.  It was suggested to hold the facilitated discussion for early/mid May.  Letters will be drafted that will come from the Sentencing Council to the various stakeholders.


Constituent Letter:
There was a constituent letter that was referred to the Sentencing Council by the Governor’s Office regarding gender sentencing, because of the Bangor Daily News editorial.  It was referred to the Sentencing Council as a purview to look at, review, think about, and discuss.  
· The letter references all national data studies.

· Note the male population is increasing.
· Female population is growing and sentences are getting longer.

· There is no pattern of data to suggest one way or another that there is gender bias.

· It was a very high profile and difficult case and those kinds of events generate a lot of opinion.  
· Women have been regarded more leniently by the Criminal Justice System until recently with the exception of these kinds of cases.
A process on how to handle constituent letters:

· Send a thank you letter that it will be taken under advisement.
· Let the person know if there is any current evidence.
· Notify the person if the topic appears on the agenda.

· Be sure to carbon copy all stakeholders.

· Send any data that is available in Maine.


Discussion of SSCPCC’s Role as a Council and how it links with the Board of Corrections:
The Sentencing Council was created out of the Corrections Alternatives Advisory Committee (CAAC) and then put on hold due to the prisoner crowding in state and county facilities.  It was noted four out of five charges were linked to the Board of Corrections.  There are two charges the Sentencing Council has been charged with:
· Develop recommended correctional and sentencing standards based on evidence-based correctional practices and promote and support the use of evidence-based correctional practices for managing the risks and needs of offenders and pretrial defendants; [2007, c.377,§8 (NEW).]
· Provide information and assistance to county and state corrections officials regarding current evidence-based correctional practices and provide a forum for sharing information on evidence-based correctional practices that are used throughout the State.

· The Sentencing Council has larger criminal justice stakeholders to make use of.
· The Sentencing Council can send a letter of support to the Board of Corrections to help get technical assistance and evidence based practices training.

· The Pretrial Focus Group with the Board of Corrections is in the process of regionalizing contracts.
· There was a suggestion to move towards national standards.

· The Sentencing Council would be a good place for forums.

· The Chair of the Board of Corrections has expressed including the Sentencing Council on upcoming agendas for updates and workshop sessions on adopting policies and moving them forward.

· A suggestion to approach other groups with a presentation.


Parking Lot:
· Justice Jabar will check with Mr. Pelletier on getting the Sentencing Council on the judge’s agenda during administrative week at the end of March.

· Ms. Shaughnessy will discuss the idea of another Sentencing Summit for early January 2011 with Representative Anne Haskell and Justice Jabar will inquire with the Chief Justice.

· How many programs in the State of Maine provide proper training on cognitive behavioral interventions?

· Evert Fowle, Kennebec County District Attorney, Subcommittee of the Pretrial/Diversion of the State Sentencing and Corrections Practices Coordinating Council. We should ask for a report back from him as to how things have gone and where they are in discussions. 



Future Meeting:  

· Meetings will be the 3rd Tuesday of every month.

· Next Meeting:  Tuesday, March 16, 2010, in the Burton Cross Office Building, in room #105 of the State House Complex, at 1:00 – 3:00 p.m.
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